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HE  declaration  stated  that^  before  the  making  of  the  a  declaration 
agreement  and  undertaking  by  the  defendant  hereinafter  b.  and  tho 
set  forth,  one  Septimus  Barrett  and  the  defendant  were  j^olnt'o>^^r8 
joint  owners  and  proprietors  of  a  horse  called  «  Rover,"  ^^^^^^ 
and  a  mare  called  '•  Brunette,"  which  said  horse  and  mare  ^^\  ^^®  ^®" , , 

fendant  should 

were  in  the  defendant's  possession,  and  the  said  Septimus  sell  them, 

and  pay  one 

Barrett  and  the  defendant  agreed  that  the  defendant  should  moiety  of 
sell  and  dispose  of  the  same  horse  and  mare  on  their  joint  to  the  plaintiff 
account,  and,  upon  receipt  by  the  defendant  of  the  proceeds  ^  b.^^o 
of  such  sale,  that  the  defendant  should  pay  one  moiety  J^Tt thede-' 
thereof  to  the  plaintiflF  as  the  agent  of  the  said  Septimus  ^^'^o^f/o 
Barrett  in  that  behalf,  who  was,  and  still  is,  abroad ;  and  ^-  ^<^\ 6^^» 

and  the  mare 

that  the  defendant  accordingly  sold  the  said  horse  "  Rover"  for  SOW.,  and 

did  not  receive 
the  price  of  the 
horse,  bnt  took  from  the  purchaser  of  the  mare  a  promissory  note  for  90(V.,  vhich  the  defendant 
indorsed  and  delivered  to  the  plaintiff  as  the  agent  of  B.,  and  the  amount  of  which  was 
received  by  the  plaintiff  as  sach  agent :  that  the  d^endant  afterwards  requested  the  plainti£^ 
upon  his  own  responsibility,  to  pay  the  defendant  one  moiety  of  the  300/.  in  the  plaintiff's 
hands  as  such  agent,  and  the  plaintiff  paid  the  defendant  501. :  that  the  defendant  again 
requested  the  pl^tifil  on  his  own  responsibiUty,  to  pay  the  defendant  100/.,  the  residue  of 
the  moiety  of  tne  300/.,  which  the  plaintiff  was  willing  to  do  provided  the  defendant,  in  con- 
sideration of  the  said  sum  of  50/.  so  paid  and  the  further  sum  of  100/.  when  paid,  would 
undertake  either  to  deliver  to  the  plaintiff  a  bill  of  exchange  for  233/.  39.  (being li.'s  moiety 
of  the  proceeds  of  the  sale  of  the  horse,  less  the  forfeits  in  respect  of  the  same,)  drawn  by 
the  defendant  upon  and  accepted  by  C.  at  two  months  date,  or  pay  the  plaintiff  233/.  St.  in 
cash  within  two  weeks ;  and  thereupon  the  defendant  wrote  and  delivered  to  the  plaintiff  the 
following  undertaking : — "  In  consioeration  of  your  having  paid  me  the  sum  of  1 50/?  on  account 
of  my  share  of  the  mare,  I  hereby  undertiUie  to  deliver  to  you  a  bill  for  233/.  3^.  drawn  by 
me  upon  and  to  be  accepted  by  C.  at  two  months,  or  the  above  sum  in  cash  within  two  weeks 
from  this  date." — On  demurrer :  Held^  that  the  dedaration  disclosed  a  sufficient  consideration 
for  the  defendant's  promise. 

VOL.  vn. — V.  8.  B  Excn. 
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1861.        to  one  Edward  Clarke,  at  the  price  of  600/.,  and  the  said 
mare  "  Brunette"  for  the  sam  of  30021 ;  and  that  the  de- 
fendant did  not  then  receive  or  obtain  payment  of  the  said 
price  of  the  said  horse  "  Rover*'  from  the  said  purchaser, 
but  that  the  defendant  took  from  the  purchaser  of  the  said 
mare  "  Brunette**  a  promissory  note  for  300/L  on  account 
of  the  purchase  money  thereof,  payable  to  the  defendant  or 
his  order,  which  promissory  note  the  defendant  indorsed 
and  delivered  to  the  plaintiff  as  the  agent  of  the  said  Sep- 
timus Barrett,  and  the  amount  of  which  promissory  note,  on 
the  same  becoming  due,  was  received  by  the  plaintiff  as  such 
agent  as  aforesaid :  and  that  the  defendant  afterwards,  and 
before  the  making  of  the  said  agreement  and  undertaking 
hereinafter  set  forth,  applied  to  and  requested  the  plaintiff, 
upon  his  own  responsibility,  to  pay  the  defendant  one 
moiety  of  the  said  sum  of  SOOL  in  the  plaintiff's  hands,  as 
such  agent,  and  that  the  plaintiff  accordingly,  on  his  own 
responsibility,  paid  to  the  defendant  50/.,  part  of  the  said 
moiety  of  the  said  sum  of  300^  so  received  by  the  plain- 
tiff on  the  said  promissory  note :  and  that  afterwards,  and 
before  the  making  of  the  agreement  and  undertaking  here- 
inafter set  forth,  the  defendant  again  applied  to  and  re- 
quested the  plaintiff,  on  his  own  responsibility,  to  pay  to 
him,  the  defendant,  the  further  sum  of  100/.,  the  residue 
of  the  said  moiety  of  the  said  sum  of  300/.  so  received  by 
the  plaintiff  as  such  agent  as  aforesaid  on  the  said  promis- 
sory note,  which  the.  plaintiff  was  willing  to  do,  provided 
the  defendant,  in  consideration  of  the  said  sum  of  50L  so 
paid,  and  the  said  further  sum  of  100/.  when  paid,  would 
agree  and  undertake  either  to  deliver  to  the  plaintiff  a  bill 
of  exchange  for  233/.  Zs.  (being  the  said  Septimus  Barrett's 
moiety  or  share  of  the  proceeds  of  the  said  sale  of  the  said 
horse  ''  Rover,"  less  the  forfeits  in  respect  of  the  same  horse,) 
drawn  by  the  defendant  upon  and  accepted  by  the  said 


TRINITT  TKRMj    24   VICT. 

Edward  Clarke  (being  the  same  person  who  had  so  as  1861. 
aforesaid  purchased  the  said  horse  *^  Rover")  at  two  months 
after  date,  or  pay  to  the  plaintiff  the  said  sum  of  2337.  35. 
in  cash  within  two  weeks,  which  the  defendant  consented 
to  do:  and  thereupon  the  defendant  wrote,  signed,  ad- 
dressed and  delivered  to  the  plaintiff  an  agreement  and 
undertaking  in  writing,  in  the  words  and  figures  following, 
that  is  to  say: — *<  London,  8th  Dec,  1860.  Sir, — In  con- 
sideration of  your  having  paid  me  the  sum  of  150Z.  on 
account  of  my  share  of  the  mare  ^'Brunette,''  I  hereby 
undertake  to  deliver  to  you  a  bill  for  233/.  3^.,  drawn  by 
me  upon,  and  to  be  accepted  by,  Mr.  R  Clarke  at  two 
months  after  date,  or  the  above  sum  in  cash  within  two 
weeks  from  this  date.  I  am.  Sir,  &&,  Henry  Lister.  A.  W. 
Surtees,  Esq.'* — Averments  :  that  thereupon  the  plaintiff 
did,  on  his  own  responsibility,  pay  to  the  defendant  the 
further  sum  of  100/.,  being  the  residue  of  the  defendant's 
moiety  or  share  of  the  said  sum  of  BOOL  so  received  by  the 
plaintiff,  as  such  agent  as  aforesaid,  on  the  said  promissory 
note  BO  given  for  the  proceeds  of  the  sale  of  the  said  mare 
''  Brunette/'  and  making,  together  with  the  said  sum  of  50/. 
before  paid  as  aforesdd,  the  said  sum  of  ISOL  in  the  said 
agreement  or  undertaking  mentioned  :  that  the  Mr.  E. 
Clarke  in  the  said  agreement  or  undertaking  mentioned 
was  and  is  the  same  Edward  Clarke  to  whom  the  defendant 
sold  the  said  horse  **  Rover,"  and  that  he,  the  plaintiff,  has 
done  all  things  necessary  on  his  part,  and  that  acts,  matters 
and  things  have  been  done  and  performed,  and  events 
have  happened,  and  all  things  exist,  and  all  times  have 
elapsed  to  entitle  the  plaintiff  to  have  either  delivered  to 
him  by  the  defendant  such  bill  of  exchange  for  2B3L  3s,, 
drawn  and  accepted  as  aforesaid,  or  to  be  paid  by  the  de- 
fendant in  cash. — Breach :  that  the  defendant  has  not  either 
delivered  to  him  such  bill  of  exchange  for  2331  3s.,  or  paid 
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1861.       him  that  sum  in  cash,  but  the  defendant  has  always  neglected 
Su&TEEs      ^^^  refused  so  to  do. 
LisTiB.  Demurrer  and  joinder  therein. 

HayeSi  Seijt  {Barnard  with  him),  in  support  of  the 
demurrer. — The  declaration  discloses  no  consideration  for 
the  defendant's  agreement.  IMarttn^  B. — The  payment  of 
the  \QOL  is  a  sufficient  consideration.]  The  plaintiff  was 
under  a  legal  obligation  to  pay  that  sum  to  the  defendant. 
The  payment  of  a  debt  is  no  consideration  to  support  a 
promise.  [Martin^  B. — The  defendant  got  by  the  agree- 
ment lOOZ.,  which  the  plaintiff  would  not  otherwise  have 
paid  him.]  The  doing  an  act  which  the  party  is  in  law 
bound  to  do  is  no  consideration.  [Bramwellf  B.-<-The 
30021  was  received  by  the  plaintiff  as  the  agent  of  Barrett, 
and  I  do  not  see  what  obligation  he  was  under  to  pay  1502L 
to  the  defendant.]  The  plaintiff  was  a  trustee  with  notice 
that  half  the  300/.  belonged  to  the  defendant  [Bram" 
tcell^  B. — The  promissory  note  was  indorsed  and  delivered 
to  the  plaintiff  as  the  agent  of  Barrett,  and  the  300/.  was 
received  by  him  as  such  agent.]  The  agency  of  the  plain- 
tiff was  for  the  receipt  of  150/.  [Bramwell,  B.— The  de- 
claration states  that  the  defendant  indorsed  and  delivered  the 
promissory  note  to  the  plaintiff  as  the  agent  of  Barrett,  and 
that  the  amount  of  the  note,  on  its  becoming  due,  was 
received  by  the  plaintiff  as  such  agent.  These  allegations 
are  admitted  by  the  demurrer^  and  must  be  taken  to  be 
true;  and,  if  so,  there  was  no  obligation  on  the  plaintiff  to 
hand  over  any  part  of  the  money  to  the  defendant.]  The 
whole  facts  taken  together  shew  that  the  defendant  was 
entitled  to  half  the  300/. 

Aspland  appeared  in  support  of  the  declaration,  but  was 
not  called  upon  to  argue. 
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Per  Curiam  (a). — The  defendant  may  amend  by  with-        1861. 
drawing  the  demurrer  and  pleading;  otherwise  there  will      ^""^"^ 
be  judgment  for  the  plaintiff. 

Amendment  accordingly. 

(a)  PoUoek^  C.  B.,  MarHn^  B^  BramweU^  B.,  and  Channeil^  B. 


V. 

Lister. 


The  Official  Manager  of  the  Solvency  Motual         j«n.  3. 
Guarantee  Company  v.  Froanb  and  Another. 


D 


'ECLARATION. — That  heretofore,  on  &c.,  an  agree-  The  plaintiffs, 

ment  in  writing  was  made  between  three  directors  of  the  Company,  by 

said  Company,  by  whom  the  said  agreement  was  signed  on  te»i  ^*d©^' 

behalf  of  the  said  Company  as  in  the  said  agreement  men-  [h^^^^^^" 

tioned,  of  the  one  part,  and  the  defendants  of  the  other  part,  annii^retums. 

tr      ^  r      '  against  loss  in 

which  said  agreement  was  and  is  sealed  with  the  seal  of  the  ^^^^  business, 

during  the 

said  Company  and  signed  by  the  said  three  directors  and  by  tenn  of  two 
the  defendants  respectively,  and  which  said  agreement  was  purchasers  of 
and  is  of  the  tenor  and  effect  following. — (The  declaration  ^^an^pt 
then  set  out  the  agreement,  which  (so  far  as  material)  was  ^as  wiS^t^* 
as  follows:)—  to  the  follow- 

/  ing  condi- 

tion:— "Every 
''A.  Nu.  1.  Gross  Annual  Returns.      Gross  Annual  Sum  ;£8000.  guarantee 

Guarantee,  No.  167.  B.  Annual  Consideration  £52,  for  a  specified 

Term  two  years.  Class  of  Risk  by  maximum  rate  ^^^^t  ^ut  all 

guarantees 
£5  per  cent.  upon  gross 

annuiu  returns, 

**  Memorandum  of  agreement  made  the  13th  day  of  July,  floating  risks, 

or  rent,  what- 

1855,  between  the  undersigned  three  "Directors  of  the  eTcrmaybe 

the  orifijinal 
term  of  the 
same,  shall  from  the  expiration  of  such  original  term,  be  treated  as  a  renewed  contract  of 
the  like  nature  and  conditions,  unless  either  the  member  interested  therein  or  the  board  of 
directors  shall  give  two  calendar  months*  notice  of  an  intention  not  to  renew  the  same." — 
Held  that,  in  the  event  of  no  notice  being  giyen,  the  guarantee  became  a  renewed  contract 
for  only  one  period  of  two  years  from  the  expiration  of  the  original  term,  and  was  not  frx)m 
time  to  time  renewable. 

To  an  action  on  the  deed  of  guarantee,  the  defendant  pleaded  that,  at  the  expiration  of  the 
original  term,  the  guarantee  was  rescinded. — ^On  demurrer :  Heldt  no  objection  to  the  plea 
that  it  did  not  state  that  the  guarantee  was  rescinded  by  deed. 
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Solvency  Mutual  Guarantee  Company,  on  behalf  of  the  said 
Company,  of  the  one  part,  and  C.  Froane  and  W.  Charles- 
worth,  trading  under  the  firm  or  style  of  Froane  and 
Charlesworth,  of  &c.,  members  of  the  said  Company,  here- 
inafter designated  as  the  said  members,  of  the  other  part : 
Whereas  the  said  members  carry  on,  at  No.  26,  Wellington 
Street,  Leicester,  the  business  of  hosiers  and  shoefactors,  and 
have  delivered  into  the  office  of  the  said  Company  a  state- 
ment and  declaration  in  writing,  dated  on  the  9  th  day  of  June, 
1856,  signed  by  the  said  members,  containing  a  statement  of 
the  amount  of  their  business  and  losses  therein  during  the 
three  years  preceding  such  declaration,  and  of  such  other 
particulars  as  are  required  by  the  rules  and  bye-laws  of  the 
said  Company,  and  the  siud  members  are  desirous  of  being 
guaranteed  by  the  said  Company  in  respect  of  their  future 
annual  sales,  according  to  the  terms  of  the  deed  of  settle- 
ment and  the  rules  and  bye-laws  of  the  said  Company,  and 
subject  also  to  the  several  provisions  hereinafter  contained 
and  hereon  indorsed.   And  whereas  the  said  members  have 
contributed  to  the  funds  of  the  said  Company  the  sum  of  5s. 
in  part  payment  of  the  consideration  for  this  guarantee,  and 
have  further  agreed  to  pay  to  the  said  Company  the  sum  of 
103L  15&,  being  the  remainder  of  the  consideration  chaige- 
able  hereon,  together  with  interest  in  manner  hereinafter 
mentioned :  Now  it  is  hereby  witnessed,  that  in  considera« 
tion  of  the  said  sum  of  104/.  so  paid  and  agreed  to  be  paid 
by  the  said  members  as  aforesaid,  it  is  hereby  agreed  by  and 
between  the  said  members  and  the  said  directors  on  behalf 
of  the  said  Company  in  manner  following,  that  is  to  say, 
that  if  the  members  shall  pay,  or  cause  to  be  paid,  to  the 
said  Company  the  remainder  of  the  aforesaid  consideration, 
with  interest  thereon,  in  such  manner  and  at  such  times  as 
are  hereinafter  mentioned,  and  shall  fully  comply  with  the 
provisions  of  the  aforesaid  deed  of  settlement  and  the  rules 
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and  bye-laws  for  the  time  being  of  the  said  Company;  and 
further,  if  the  total  amount  of  the  sales  made  by  the  said 
members  in  any  or  any  one  of  the  years  to  which  this 
gaarantee  is  hereinafter  made  to  extend,  shall  not  exceed 
8000/.,  then  and  in  such  case  the  subscribed  funds  of  the 
said  Company  standing  to  the  credit  of  the  debt  guarantee 
fond  mentioned  in  the  said  deed  of  settlement,  after  satisfy* 
ing  all  guarantees  granted  by  the  said  Company  previously 
payable  and  all  other  prior  chaises  on  such  fund,  shall, 
according  to  the  provisions  of  the  said  deed  of  settlement, 
rules  aqfl  bye-laws,  be  subject  and  liable  to  pay  or  make 
good  to  the  said  members,  their  executors,  &c.,  nine  tenth 
parts  of  the  loss  or  damage  to  be  occasioned  to  the  said 
members  in  respect  of  any  goods  sold  by  the  said  members 
daring  the  term  of  two  years,  from  the  1st  day  of  January, 
1855,  unto  the  31st  day  of  December,  1856,  by  reason  of 
any  or  any  one  of  the  purchasers  of  such  goods  being  duly 
fband  and  declared  bankrupt,  or  taking  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors,  or  making  an  assign- 
ment for  the  benefit  of  their  or  his  creditors,  or  compound- 
ing with  them  under  the  sanction  of  the  said  Company, 
withm  such  time  aforesaid  and  during  any  future  period  in 
respect  whereof  the  said  members  shall  contribute  to  the  funds 
of  the  said  Company  and  the  said  Company  shall  consent  to 
receive  further  payments  at  the  rate  aforesaid;  but  subject 
always  to  the  provisions  contained  in  the  said  deed  of  settle- 
ment, rules  and  bye-laws,  and  also  to  the  provisions  herein- 
after contained  and  indorsed  hereon,  &c.  And  the  said 
members  hereby  agree  to  pay  to  the  said  Company  the 
further  sum  of  51/L 15^.,  being  the  remainder  of  the  annual 
consideration  payable  hereon  up  to  the  31st  day  of  Decem- 
ber, 1855,  and  also  the  sum  of  52/.  in  each  and  every  suc- 
ceeding year  during  the  term  of  this  guarantee,  at  the  times 
and  in  the  amounts  hereinafter  mentioned,  &c.,  with  interest 
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upon  such  respective  sums,  after  the  rate  of  5/.  per  cent,  per 
annum  from,  the  date  hereof,  to  the  time  or  respective  times 
when  such  sums  shall  be  paid.     In  witness  whereof,"  &c 

The  declaration  then  stated  that  the  said  Company,  in 
the  said  agreement  mentioned,  was  and  is  the  Solvency 
Mutual  Guarantee  Company,  whereof  the  plaintiff  is  such 
official  manager  as  aforesaid,  and  C.  Froane  and  W.  Charles- 
worth,  therein  mentioned,  were  and  are  the  defendants; 
that  the  said  conditions  and  provisions  in  the  said  agree- 
ment mentioned  as  indorsed  thereon,  and  which  were 
indorsed  thereon,  were  and  are  of  the  tenor  and  effect 
following,  that  is  say. — (The  declaration  then  set  out  the 
conditions,  of  which  the  following  only  are  material  to  the 
present  case:) — 

*^  4.  Every  guarantee  shall  be  made  for  a  specified  term, 
but  all  guarantees  upon  gross  annual  returns,  floating  risks, 
or  rent,  whatever  may  be  the  original  term  of  the  same, 
shall,  from  the  expiration  of  such  original  term,  be  treated 
as  a  renewed  contract  of  the  like  nature  and  conditions, 
unless  either  the  member  interested  therein  or  the  board  of 
directors  shall  give  two  calendar  months'  notice  of  an  inten- 
tion not  to  renew  the  same." 

'^  6.  All  guarantees  or  contracts  shall  be  dated  on  the  day 
when  the  same  shall  be  completed  and  issued  by  the  Com- 
pany, and  shall  take  effect  from  such  date,  uftless  some  other 
time  shall,  under  the  special  authority  and  sanction  of  the 
board  of  directors,  be  expressed  or  indorsed  thereon.  Pro- 
vided however  that  a  member  guaranteed  upon  gross  annual 
returns,  or  floating  risks,  shall  have  no  claim  for  any  loss 
accruing  within  two  calendar  months  of  the  date  of  such 
guarantee ;  but  such  proviso  shall  not  extend  to  any  renewal 
of  guarantee  or  contract  where  the  membership  shall  not 
have  been  interrupted." 

The  declaration  then  stated,  that  the  defendant  or  any 
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member  interested  in  the  said  agreement  did  not,  nor  did 
the  board  of  directors  of  the  said  Company,  give^two 
calendar  months  or  any  notice  of  an  intention  not  to  renew 
the  said  guarantee  or  agreement,  and  thereupon,  from  and 
after  the  expiration  of  the  original  term  in  the  said  agree- 
ment specified,  the  same  agreement  became  and  was  re- 
newed; and  then  thereupon  became  and  was  a  renewed 
contract  between  the  said  Company  and  the  defendants  of 
the  like  nature  and  conditions  as  the  said  agreement  herein- 
before set  forth,  by  virtue  of  and  according  to  the  true  intent 
and  meaning  of  the  said  condition  in  that  behalf — First 
breach :  that  although  the  said  Company  did  all  things,  &c., 
to  entitle  them  to  the  performance  by  the  defendants  of  such 
renewed  contract  and  to  be  paid  by  the  defendants  the  said 
several  sums  of  52L  and  52L,  being  the  said  annual  sub- 
scriptions in  and  for  the  respective  years  1857  and  1858, 
during  the  term  of  the  said  renewed  contract,  together  with 
interest  thereon,  &c.,  by  virtue  of  and  according  to  the 
terms  and  conditions  of  the  said  renewed  contract  in  that 
behalf,  the  defendants  did  not  nor  would  pay  the  said 
several  sums,  or  any  of  them,  or  such  interest,  &c.    And 
the  plaintiff  further  saith,  that  the  defendants  or  any  mem- 
ber interested  in  the  said  agreement  did  not,  nor  did  the 
board  of  directors  of  the  said  Company,  during  the  term  of 
the  said  renewed  contract,  give  two  calendar  months  or  any 
notice  of  an  intention  not  to  renew  the  said  guarantee  or 
agreement;  and  thereupon,  from  and  after  the  expiration  of 
the  said  term  of  the  siud  renewed  contract,  the  said  agree- 
ment became  and  was  again  renewed,  and  then  thereupon 
became  and  was  a  second  renewed  contract  between  the  said 
Company  and  the  defendants  of  the  like  nature  and  condi- 
tions as  the  said  guarantee  or  agreement  hereinbefore  set 
forth,  by  virtue  of  and  according  to  the  true  intent  and  mean- 
ing of  the  said  condition  in  that  behalf. — Second  breach : 
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that  although  the  said  Company  did  all  things,  &c.,  to 
entitle  the  said  Company  to  the  performance  by  the  de- 
fendants of  such  renewed  contract  as  last  aforesaid,  and  to 
be  paid  by  the  defendants  the  said  sum  of  52L,  being  the 
annual  subscription  in  and  for  the  year  1859*  during  the 
term  of  such  renewed  contract  as  last  aforesaid,  together 
with  interest  thereon  as  aforesaid,  by  virtue  of  and  accord- 
ing to  the  terms  and  conditions  of  the  said  last  mentioned 
renewed  contract  in  that  behalf,  the  defendants  did  not  nor 
would  pay  the  said  last  mentioned  sum  of  52/.,  or  such 
interest,  &c. 

Fourth  plea. — That,  more  than  two  calendar  months 
before  the  expiration  of  the.  said  original  term  in  the  said 
agreement  specified,  and  thence  hitherto,  the  board  of 
directors  and  the  said  Company  exonerated  and  discharged 
the  defendants  from  giving  notice  of  their  intention  not  to 
renew  the  said  agreement  and  guarantee,  and  dispensed 
with  and  waived  such  notice  in  order  to  terminate  the  same ; 
and  the  said  guarantee  or  agreement,  at  the  expiration  of 
the  said  original  terra,  was  by  the  defendants  and  the  said 
directors  and  the  said  Company  mutually  waived,  rescinded, 
and  wholly  abandoned.  And  the  defendants  say  that  they 
have  never  since  the  said  expiration  of  the  said  original  term 
made  any  claim  whatever  in  respect  of  any  renewed  con- 
tract, or  obtained  or  sought  to  obtain  any  benefit  or  advan- 
tage whatever  under  it 

The  eighth  plea  was  pleaded  to  the  second  breach,  and 
alleged,  in  the  same  terms  as  the  fourth  plea,  that  the  con- 
tract was  rescinded  at  and  from  the  expiration  of  the 
renewed  term. 

Demurrer  to  the  second  breach  in  the  declaration,  and 
joinder  therein. 

Demurrers  to  the  pleas  respectively,  and  joinders 
therein. 
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Montague  Smithy  for  the  defendants. — First,  the  second 
breach  is  bad.     The  foarth  condition  only  provides  for  one 
renewal  of  the  contract  after  the  expiration  of  the  original 
term,  of  the  guarantee.    It  is  well  established  that  a  coven- 
ant for  renewal  will  not  be  construed  as  a  covenant  for 
perpetual  renewal,  nnless  it  is  perfectly  clear  that  such  is  its 
meaning.     In  IgguMen  v.  May  (a),  the  lessor  covenanted, 
at  the  end  of  eighteen  years  of  the  term  of  twenty-one 
years  **  granted  by  the  lease,  to  grant  a  new  lease  for  the 
like  time  and  term  of  twenty-one  years,  with  all  covenants, 
grants  and  articles  as  in  that  indenture  contained  ;"  and  it  was 
held  that  this  covenant  was  satisfied  by  the  tender  of  a  new 
lease  for  twenty-one  years  containing  all  the  former  coven- 
ants, except  the  covenant  for  future  renewal.     All  the  autho- 
rities on  this  subject  are  collected  in  Piatt  on  Covenants  (ft), 
where  it  is  said(c): — **K  covenant  for  perpetual  renewal, 
however,  can  only  be  introduced  on  the  ground  that  a  clear 
intention  for  such  perpetual  renewal  can  be  discovered. 
And  although  the  parties  might  possibly  have  intended  a 
perpetual  renewal,  yet  if  it  is  not  so  expressed,  nor  are 
there  any  general  words,  such  as  from  time  to  time,  from 
which  such  an  intention  can  be  collected,  a  perpetual 
renewal  will  not  be  decreed."    Here  the  condition  contains 
no  words  which  shew  any  intention  whatever  to  renew  the 
contract  in  perpetuity. — Secondly,  the  pleas  are  good.     If 
the  plaintiff  had  taken  issue  on  the  pleas  they  could  not 
have  been  proved  without  the  production  of  a  deed ;  and 
therefore,  on  general  demurrer,  it  must  be  assumed  that  the 
contract  was  rescinded  by  deed:  Brymer  v.  The  Thames 
Haoen  Dock  and  Railway  Company  {d). 
The  Court  then  called  on 


(a)  7Eatt,2d7;  S.C.  in  Equity, 
SVes.  335;  S. C.  in  Error,2-New 
Bqp.449. 

(b)  Page  233. 


(0  Page  236. 

(d)  2  Exch.  549 ;    S.  0.    in 
Error,  5  Exch.  696. 
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J.  Brown,  for  the  plaintiff. — First,  the  second  breach  is 
good.     According  to  the  true  construction  of  the  fourth 
condition,  this  is  a  continuing  guarantee,  until  either  party 
gives  notice  of  his  intention  not  to  renew  it     On  the 
expiration  of  the  original  term  there  was  a  renewed  con- 
tract of  the  like  nature  and  conditions,  and  therefore  in  the 
same  manner  renewable.     The  language  of  the  fourth  con- 
dition not  only  admits  of  such  an  interpretation  but  the 
intention  of  the  parties  requires   it.     There   can  be   no 
apprehension  of  a  perpetual  renewal,  because  either  party 
may  determine  the  contract  by  notice.   Considerable  trouble, 
expense  and  loss  would  be  incurred,  if  after  the  first  renewal, 
it  were  necessary  to  enter  into  a  new  contract.     The  de- 
fendants would  be  obliged  to  deliver  another  statement  of 
the  amount  of  their  business  and  losses  during  the  preced- 
ing three  years,  and  a  new  guarantee  must  be  executed. 
Also,  if  a  debtor  of  the  defendants  became  bankrupt  a  few 
days  before,  but  the  loss  did  not  occur  until  a  few  days  after 
the  expiration  of  the  four  years,  the  defendants  would  lose 
the  benefit  of  their  contract.  Again,  by  the  sixth  condition, 
a  member  guaranteed  upon  gross  annual  returns  cannot 
claim  for  any  loss  accruing  within  two  months  of  the  date 
of  the  guarantee,  but  that  provision  does  not  extend  to  any 
renewal  of  it.     The   reason  and  nature  of  the  contract 
require  it  to  be  interpreted  in  the  same  way  as  a  tenancy 
from  year  to  year.    There  is  no  consideration  which  applies 
to  a  renewal  of  the  contract  for  the  first  time  which 
will   not  equally  apply  to  any  subsequent  renewal.     In 
Coote*s  Landlord   and  Tenant,  p.  228,  it  is  said: — *'A 
covenant  for  continued  renewals,  as  it  tends  to  create  a 
perpetuity,  is  pot  favoured  by  the  Courts ;  but  where  it  is 
express  and  unequivocal  it  will  be  duly  enforced;  whe-. 
ther  it  shall  be  satisfied  by  the  lessor's  once  renewing,  or 
whether  it  shall  amount  to  an  engagement  for  a  perpetual 


TRINITY  TERM,    24    VICT. 

renewal,  must  depend  on  the  words  of  the  covenant"  Here 
the  first  renewed  contract  is  to  be  subject  to  the  same 
conditions  as  the  original  contract,  one  of  those  conditions 
being  that  it  shall  be  treated  as  renewed  unless  determined 
by  notice. 

Secondly,  the  pleas  are  bad.  It  appears  on  the  face  of 
the  declaration  that  the  contract  was  by  deed,  and,  accord- 
ing to  the  well  known  rule  of  law,  the  exoneltition  must  be 
by  an  instrument  of  as  high  a  nature.  It  is  said  that  is  merely 
matter  of  evidence,  but  the  plea,  admitting  of  two  interpre- 
tations, must  be  construed  most  strongly  against  the  de«> 
fendant  The  law  is  thus  stated  in  Chitty  on  Pleading, 
vol.  1,  p.  571,  7th  ed. : — ''As  it  is  a  natural  presumption 
that  the  party  pleading  will  state  his  case  as  favourably  for 
himself  as  possible,  and  that  if  he  do  not  state  it  with  all  its 
legal  circumstances  the  case  is  not  in  fact  favourable  to  him, 
it  is  a  rule  of  construction,  that  if  a  plea  has  on  the  face  of 
it  two  intendments,  it  shall  be  taken  most  strongly  against 
the  defendant ;  that  is,  the  most  unfavourable  meaning  shall 
be  put  upon  the  plea."  [Jlfar^tn,  6. — The  pleas  state  that 
the  gtiarantee  was  rescinded,  but  omit  to  state  that  it  was 
by  deed.  That  would  formerly  have  been  bad  on  special 
demurrer ;  but  it  is  good  on  general  demurrer,  because  the 
demurrer  admits  that  the  contract  was  rescinded,  and  that 
could  only  be  done  by  deed.]  The  form  of  a  plea  of  release 
prescribed  by  the  Common  Law  Procedure  Act,  1852, 
(Sched.  p.  42),  states  ''  that  the  plaintiff  by  deed  released 
the  defendant" 
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Montague  Smith  was  not  called  upon  to  reply. 


Martin,  6. — I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment.  The  plaintiff  has  failed  to  establish 
that  the  contract  extended  beyond  the  expiration  of  the 
period  of  its  first  renewal,  and  that  he  is  bound  to  do  for 
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J.  Brawn,  for  the  plaintiff. — First,  the  second  breach  i^ 
good.     According  to  the  true  construction  of  the  fourti 
condition,  this  is  a  continuing  guarantee,  until  either  part; 
gives  notice  of  his  intention   not   to  renew  it     On   th*  ' 
expiration  of  the  original  term  there  was  a  renewed  con    **- 
tract  of  the  like  nature  and  conditions,  and  therefore  in  th* 
same  manner  renewable.     The  language  of  the  fourth  con      "    " 
dition  not  only  admits  of  such  an  interpretation  but  th'  ~ 
intention  of  the  parties  requires   it.     There   can  be    n*    . 
apprehension  of  a  perpetual  renewal,  because  either  part^  ^ 
may  determine  the  contract  by  notice.   Considerable  trouble    :_  . 
expense  and  loss  would  be  incurred,  if  after  the  6rst  rene\ira) 
it  were  necessary  to  enter  into  a  new  contract.     The  dc  .        _ 
fendants  would  be  obliged  to  deliver  another  statement   o 
the  amount  of  their  business  and  losses  during  the  preced 
ing  three  years,  and  a  new  guarantee  must  be  executec 
Also,  if  a  debtor  of  the  defendants  became  bankrupt  a  fe\ 
days  before,  but  the  loss  did  not  occur  until  a  few  days  afte 
the  expiration  of  the  four  years,  the  defendants  would  los 
the  benefit  of  their  contract.  Again,  by  the  sixth  conditior 
a  member  guaranteed  upon  gross  annual  returns  canxic 
claim  for  any  loss  accruing  within  two  months  of  the  da.t        ^  - 
of  the  guarantee,  but  that  provision  does  not  extend  to  an      ~  ^ 
renewal  of  it.     The   reason  and  nature  of  the  contrac       ^'   - 
require  it  to  be  interpreted  in  the  same  way  as  a  tenanc     "^ "-  ^- 
from  year  to  year.    There  is  no  consideration  which  applic    '"^'  \.  - 
to  a  renewal   of  the  contract  for  the  first  time  whic  '  *"--  -^  ^ 
will   not  equally  apply  to  any  subsequent  renewal.      I  ^  -»  \       * 
Coote's  Landlord  and  Tenant,  p.  228,  it  is  said: — •*^*^-».  ,   "* 
covenant  for  continued  renewals,  as  it  tends  to  create  ^ 

perpetuity,  is  pot  favoured  by  the  Courts ;  but  where  it  i 
express  and  unequivocal  it  will  be   duly  enforced;  ^he^^^^ 
ther  it  shall  be  satisfied  by  the  lessor's  once  renewing,  o         '     "^  Tt 
whether  it  shall  amount  to  an  engagement  for  a  perpetua '  xi^^: 


13 


•  _.*•» 


3W 


*« 


^  •  T  1j  _  ~'ll 


111 


y 


t 
blrfer 

!r  K  'is  3CC  Matt  h  widi  all  its 

ikiuuuble  to  him, 

^  a  ?ieakB  oo  the  bee  of 

& — ^Tbe  pleas  state  that 
to  stale  that  it  was 
irhaie  bccii  hod  on  special 
vuBTeTf  because  the 
rcsciiMled,  and  that 
7    Tbefimnof  a  plea  of  release 
Lonr  Fkocedare  Act,  1852, 
the  plaintiff  by  deed  released 


caDcd  upon  to  replj. 

<ipniiaD  that  the  defendant  is 

pluntiff  has  fiiiled  to  establish 

^yond  the  expiration  of  the 

^^  that  he  is  bound  to  do  (or 


14 


EXCHEQUER  RBFOKTS. 


186L 

solvuiot 

Mutual 

guaraktsb 

COMPAHT 

9. 

Fkoajts. 


the  porpofle  of  anpporting  the  second  breach  in  the  dechi- 
ration.  If  I  were  to  specolate  upon  what  the  contract  in 
a  case  of  this  kind  would  be,  I  shoold  say  that  it  would  be 
the  contract  contended  for  by  Mr.  Brawn;  but,  for  the 
purpose  of  imposing  a  liability  on  the  defendant,  it  must 
be  shewn  that  this  contract  will  bear  that  interpretation. 
The  4th  condition  provides  that  "every  guarantee  shall 
be  made  for  a  specific  term,  but  all  guarantees  upon  gpross 
annual  returns,  &c.,  whatever  may  be  the  original  term  of 
the  same,  shall,  firom  the  expiration  of  such  original  term, 
be  treated  as  a  renewed  contract  of  the  like  nature  and 
condition.**  If  it  had  stopped  there,  at  the  expiration  of 
the  original  term,  there  would  have  been  another  contract 
of  the  like  nature  and  condition  as  that  mentioned  in  the 
policy.  Then  follow  these  words :  <'  unless  either  the  mem- 
ber interested  therein,  or  the  board  of  directors,  shall  give 
two  calendar  months*  notice  of  an  intention  not  to  renew 
the  same.**  That  may  mean  either  that  at  the  end  of  the 
original  term  there  shall  be  a  renewed  contract,  unless  the 
Company  on  the  one  hand,  or  the  defendants  on  the  other, 
give  two  calendar  months  notice  that  they  will  not  renew 
it ;  or  that  there  shall  be  a  renewed  contract  at  the  end  of 
every  two  years  in  the  event  of  such  notice  not  being  given. 
In  my  opinion  it  points  to  only  one  renewal  in  the  event  of 
either  party  not  giving  the  prescribed  notice.  We  cannot 
put  upon  it  the  construction  contended  for  by  Mr.  Brown 
without  inserting  the  words  "  from  time  to  time,"  and  we 
are  not  at  liberty  to  add  any  words.  Consequently  the  con- 
tract was  at  an  end  after  the  expiration  of  the  second  period 
of  two  years. 


Brahwell,  B. — I  am  of  the  same  opinion.    The  case 
of  Brymer  v.  The  Thames  Haven  Dock  Company  (a)  is  an 
(a)  2  Exch.  549 ;  S.  C.  in  Error,  5  Excb.  696. 
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anthority  that  the  pleas  are  good.  With  respect  to  the  other 
matter,  it  is  one  of  those  embarrassments  which  are  thought 
by  some  people  to  be  appropriate  to  the  law,  but  in  truth 
there  is  no  difficulty  in  the  law ;  the  difficulty  arises  solely 
fiom  the  ambiguity  of  the  instrument.  Possibly  the  parties 
did  not  advert  to  whether  the  contract  would  bind  them 
for  four  years,  or  for  an  unlimited  period^  unless  determined 
by  notice.  There  are  certainly  considerations  why  the 
latter  interpretation  should  not  be  put  upon  it.  But, 
although  I  think  that  the  obligation  imposed  by  the  fourth 
condition  is  that,  if  notice  to  determine  the  contract  be  not 
given,  it  shall  be  a  renewed  contract  for  two  years  only, 
yet,  under  the  words  in  the  policy  (a)  ^'  during  any  further 
period  in  respect  whereof  the  said  member  shall  contribute 
to  the  funds  of  the  Company,  and  the  Company  shall  consent 
to  receive  further  payments,"  I  am  not  sure  that  if,  after  the 
expiration  of  the  four  years,  the  assured  continued  to  make 
the  payments,  and  the  Company  received  them,  the  latter 
would  not  be  liable  on  the  policy.  I  do  not,  as  at  present 
advised,  see  why  that  should  not  be  so,  and  that  would 
render  the  whole  sensible,  and  remove  all  difficulty.  How- 
ever, it  is  possible  the  parties  meant  that,  in  default  of  notice, 
the  contract  should  be  from  time  to  time  renewed ;  but,  on 
the  other  hand,  the  argument  is  forcible,  that  if  the  parties 
meant  that  the  contract  should  be  renewable  in  perpetuity, 
why  not  have  said  that  it  shall  be  a  renewed  contract  every 
successive  two  years,  until  notice  be  given  to  determine  it. 
The  language  of  the  fourth  condition  is  against  such  a  con- 
struction, because  the  guarantee  is  to  be  <<  treated  as  a 
renewed  contract"  In  Iggulden  v.  May  (&)  Lord  Ellen'^ 
borough  said  **  a  new  lease  is  the  same  as  one  new  lease." 
So  here,  **a  renewed  contract"  is  one  renewed  contract. 
Therefore,  both  upon  the  language  and  grammatical  con- 

(a)  AsUi,  p.  8.  (h)  7  East,  237.  242. 


1861. 

solvbnot 

Mutual 

ouabamtee 

CoMPAmr 

Fkoane. 


16 


EXCHEQUER   REPORTS. 


1861. 

soltenot 

Mutual 

Guarantee 

CoMPAmr 

V. 

Feoane. 


Btrucdon  of  the  fourth  condition,  I  think  that  our  judgment 
ought  to  be  for  the  defendant. 

Chankell,  6. — ^I  am  also  of  opinion  that  upon  both 
points  the  defendant  is  entitled  to  judgment.  The  pleas 
are  clearly  good;  and  the  only  matter  which  admits  of 
doubt  arises  on  the  demurrer  to  the  second  breach.  The 
fourth  condition  points  to  two  sets  of  guarantees,  the  one 
upon  gross  annual  returns,  floating  risks  and  rent ;  the  other 
applicable  to  a  difierent  subject-matter.  If  the  fourth  con- 
dition had  stopped  at  the  word  "unless,**  it  would  have 
provided  that  in  the  former  set  of  guarantees,  although  the 
original  term  was  satisfied,  yet  at  the  expiration  of  such 
term,  the  guarantee  should  be  treated  as  a  renewed  contract 
for  the  like  term ;  so  that  it  would  have  provided  for  one 
renewal  only.  But  it  goes  on  to  say,  "  unless  either  of  the 
parties  shall  give  notice  of  an  intention  not  to  renew  the 
same  ;**  and  it  is  said  that  provision  renders  the  guarantee 
renewable  from  time  to  time  until  the  notice  is  given.  But 
if  such  was  the  intention  of  the  parties,  nothing  could  have 
been  more  easy  than  to  express  it  in  writing.  I  do  not 
think  the  cases  upon  leases  strictly  analogous ;  for  a  lease 
is  an  instrument  of  a  different  nature  from  a  policy  of  assur- 
ance ;  but,  so  far  as  the  analogy  extends,  it  is  in  favour  of 
the  view  which  the  defendant  has  presented.  The  question 
depends  on  the  construction  of  the  fourth  condition,  and, 
in  my  opinion,  the  true  meaning  of  it  is  that  the  provision 
in  the  former  part  of  it,  as  to  the  renewal  of  the  contract, 
shall  not  take  effect  in  the  event  of  the  latter  part  being 
complied  with. 

Judgment  for  the  defendant. 
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HE  declaration  was  in  the  same  form  as  that  in  the  The  plaintiffis 

J.  ,   .  •     .1        1      1     i*  1      a  Joint  Stock 

preceding  case  (a),  on  a  similar  deed  of  guarantee  made  Company, 
between  the  Company  of  the  one  part,  "  and  John  Fletcher,  i^^*!S)n8i8t- 
and  George  Trueman,  trading  under  the  firm  or  style  of  ^rt^ers  hi 
Fletcher,  Trueman  and  Company,  of  51,  Cannon  Street,  {^^i^^J 
Manchester,"  of  the  other  part,  by  which  the  Company  gua-  a^^^^fj^g. 
laoteed  the  members  against  loss  on  their  crross  annual  returns  ^^®  guan^tee 

^  o  was  subject  to 

from  the  21st  February,  1854,  to  the  31st  December,  1857.  the  following 

•^  ...  condition: — 

The  guarantee  was  subject  to  the  following  condition:—       "If  a  member 

of  this  Com- 
pany shall  die, 
or  if  any  member  gnaianteed  with  respect  to  his  gross  or  particular  trade  debts  shall  cease  to 
be  fneh  trader,  his  guarantee  or  contract  shall  become  void  upon  such  death,  or  (if  such  trader) 
on  his  redring  from  such  trade." — Heldf  that  under  this  condition  the  guarantee  became  void 
iqwn  the  retirement  of  one  of  the  two  partners  from  the  trade. 

To  an  action  by  the  Company  to  recover  the  annual  subscriptions  in  respect  of  the  guarantee, 
the  defendant  pleaded,  as  an  equitable  defence,  thatbefore  makingof  the  agreement  he  deliyered 
to  the  Ccnnpany  a  proposal  and  declaration  in  writing,  which  were  to  K>rm  the  basis  of  the 
agreement  of  guarantee ;  and  that  the  contract  of  guarantee  was  to  be  made,  subject  to  the 
deed  of  settlement,  and  rules  and  bye-laws  of  the  Company:  that  when  the  said  proposal  and 
deduation  were  so  made  and  deliyered,  certain  printed  rules  and  regulations  were  deliyered 
to  the  d^endant  by  the  Company,  as  and  for  the  rules  and  regulations  under  and  subject  to 
which  the  said  proposed  agreement  for  guarantee  was  to  be  made  and  entered  into  between 
^e  parties :  that  tne  rules  and  regulations  so  delivered  to  the  defendant  contained  a  certain 
rule,  condition  and  provision  with  respect  to  the  payment  of  subscription :  that  the  agreement 
far  goarantee  was  made  and  entered  mto  in  consequence  of  the  said  proposal  and  declaration, 
and  they  formed  the  basis  thereof,  and  the  agreement  for  guarantee  was  made  bv  the  defend- 
ant in  the  beHef  and  on  the  faith  that  it  was  to  be  subject  to  the  said  printed  rules  and  regu- 
lations :  that  the  agreement  and  guarantee  did  not  and  does  not  contam  the  said  rule,  condi- 
tion and  provision,  but  contained  and  was  made  subject  to  a  certain  other  and  different  rule 
substituted  therefor  by  the  Company  in  the  agreement  and  guarantee,  and  much  less  advanta- 
geous to  the  d^endant :  that  neither  before  or  at  the  time  of  making  and  signing  the  agree- 
ment of  guarantee  had  the  defendant  any  notice  or  knowledjge  whatever  of  any  alteration  of 
the  said  printed  rules  and  regulations,  or  of  the  substitution  of  the  said  rule,  but  on  the 
contraxy  thereof,  before  and  at  the  time  of  making  and  entering  into  the  agreement  of 
guarantee,  he  believed  and  had  good  reason  for  believing,  and  was  led  and  induced  by  the 
Uompany  to  believe,  that  the  agreement  and  guarantee  contained  and  was  made  subject  to  the 
said  printed  ndes  and  regulations :  tiiat  since  the  defendant  became  aware  of  the  said  altera- 
tion and  substitution  he  had  not  in  any  way  Bgteed  to  or  acquiesced  in  the  said  agreement 
and  oontract ;  nor  had  he  at  any  time  received  any  value,  benefit,  advantage  or  payment  what- 
soever  from  the  Company  under  or  in  respect  of  the  said  agreement  and  j;uarantee,  but  the 
same  has  always  been  whoUy  worthless.— /Te^  that  the  plea  was  bad,  inasmuch  as,  under 
the  eirenmstaiieea  stated  in  it»  a  Court  of  Equity  would  reform  the  agreement  and  not  reftise 
to  aifbrce  i^ 

(a)  Antiy  p.  5. 
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"  27.  If  a  member  of  this  Company  shall  die,  or  if  any 
member  guaranteed  with  respect  to  his  gross  or  particular 
trade  debts  shall  cease  to  be  such  a  trader,  his  guarantee  or 
contract  shall  become  void  upon  such  death,  or  (if  such 
trader)  on  his  retiring  irom  such  trade ;  but  in  case  of  death, 
or  in  case  of  the  member  retiring  from  the  trade,  his  exe- 
cutors or  administrators  shall  be  entitled  to  claim  from  this 
Company  for  all  just  demands  which  may  become  due  on 
such  guarantee  or  contract  on  sales  effected  or  transactions 
happening  prior  to  his  death  or  his  retirement  from  the 
trade,  and  coming  within  the  scope  of  his  guarantee  or 
contract ;  and  in  either  case,  whether  of  death  or  retire- 
ment from  trade,  this  Company  shall  have  or  be  entitled 
to  retain,  receive  or  recover  the  gross  amount  of  subscrip- 
tions paid  or  agreed  to  be  paid  by  the  member  in  respect 
of  such  guarantee  for  the  then  current  quarter." 

The  declaration  alleged  two  breaches:  first,  the  non- 
payment by  the  said  John  Fletcher  or  the  defendant  of 
the  amount  of  their  subscriptions  for  the  respective  years 
1855,  1856  and  1857,  with  interest  thereon:  secondly,  the 
non-payment  of  an  increased  subscription  for  the  year  1854, 
their  gross  admitted  claims  in  that  year  having  exceeded 
the  amount  of  subscription  payable  by  them. 

Third  plea  to  first'  breach. — That  before  the  1st  day  of 
January,  1855,  and  before  the  time  when  either  of  the 
said  sums  became  payable^  that  is  to  say,  on  the  1st  day  of 
August,  1854,  the  said  John  Fletcher  retired  from  the  said 
trade  and  business  in  the  said  agreement  mentioned  and 
in  respect  of  which  it  was  made,  and  ceased  to  carry  on 
the  same,  and  the  said  partnership  between  the  defendant 
and  the  said  John  Fletcher  was  then  dissolved ;  whereby 
the  said  guarantee  and  contract  became  and  were  deter- 
mined according  to  and  within  the  true  intent  and  meaning 
of  the  said  conditions  and  provisions  in  the  declaration  in 
that  behalf  mentioned. 
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Fifth  plea,  to  declaration  on  equitable  grounds. — That, 
before  the  making  of  the  agreement  in  the  declaration 
mentioned,  the  defendant  and  the  said  John  Fletcher  made 
and  delivered  to  the  said  Company  a  certain  proposal  and 
declaration  in  writing  for  the  pnrpose  of  effecting  an  agree- 
ment for  gaarantee,  which  said  proposal  and  declaration 
were  to  form  the  basis  of  the  said  agreement  for  guarantee 
between  the  Company  and  the  defendant  and  the  said 
John  Fletcher,  and  which  said  contract  for  guarantee  was 
to  be  made  subject  to  the  deed  of  settlement  and  rules  and 
bye-laws  of  the  said  Company  :  that  at  the  time  when  the 
said  proposal  and  declaration  were  so  made  and  delivered 
to  the  said  Company  as  before  mentioned,  certain  printed 
rales  and  regulations  were  delivered  to  the  defendant  and 
the  said  John  Fletcher  by  and  on  behalf  of  the  said  Com- 
pany, as  and  for  the  rules  and  regulations  by  and  under 
and  subject  to  which  the  said  proposed  agreement  for  guar- 
antee was  to  be  made  and  entered  into  between  the  said 
parties:  that  the  said  rules  and  regulations  so  delivered  to 
him,  and  to  the  said  John  Fletcher,  contained  a  certain 
rule,  condition  and  provision  in  the  words  and  figures  fol- 
lowing, that  is  to  say  :— '^  40.  Where  the  gross  admitted 
claims  of  any  member  guaranteed  upon  gross  returns  shall 
in  any  one  year  equal  three  times  the  amount  of  subscrip- 
tion payable  by  such  member  for  such  year,  then  the  sub- 
scription of  such  member  shall,  for  that  year,  be  increased 
after  the  following  rates  of  per  centage  upon  the  gross 
amount  of  such  admitted  claims,  that  is  to  say,  if  the  admitted^ 
daims  shall  equal  three  times  the  amount  of  subscription, 
and  not  equal  six  times  the  amount,  10/.  percent :  if  equal 
to  ax  times  the  amount,  and  not  equal  to  nine  times  the 
amount,  15/.  per  cent,  and  so  on  in  like  proportion :  pro- 
vided, however,  that  in  the  case  of  a  guarantee  granted 
for  one  year  only,  the  subscription  shall,  in  like  cases,  be 
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charged  at  double  the  rates  before  mentioned,  nnless  two 
calendar  months  previous  to  the  expiration  of  such  guar- 
antee,  notice  be  given  by  the  member  interested  therein  of 
his  intention  to  immediately  renew  the  same  for  a  term  of 
not  less  than  three  years. — Averments :  that  the  said  agree- 
ment for  guarantee  in  the  declaration  mentioned  and  set 
out  was  made  and  entered  into  under  and  in  consequence 
of  the  said  proposal  and  declaratioui  and  that  the  said 
proposal  and  declaration  were  made  and  formed  the  basis 
thereof,  and  that  the  said  agreement  for  guarantee  was 
made  by  the  defendant  and  the  said  John  Fletcher  in  the 
belief  and  on  the  faith  that  it  was  to  be  subject  to  the  said 
printed  rules  and  regulations  hereinbefore  mentioned :  that 
the  said  agreement  and  guarantee  so  made  as  in  the  declara- 
tion mentioned  did  not  and  does  not  contain  the  said  rule, 
condition  and  provision  hereinbefore  set  out,  but  contained 
and  was  made  subject  to  a  certain  other  and  different  rule 
substituted  therefor  by  the  said  Company  in  the  said  agree- 
ment and  guarantee,  and  much  less  advantageous  to  the  de- 
fendant and  the  said  John  Fletcher,  which  said  last  mentioned 
rule,  condition  and  provision  is  in  the  words  and  figures  follow- 
ing, that  is  to  say : — *^  32.  When  the  gross  admitted  claims  of 
any  member  guaranteed  upon  gross  returns  shall,  in  any  one 
year,  exceed  twice  the  amount  of  subscription  payable  by  such 
member  for  such  year,  then  the  subscription  of  such  member 
shall,  for  that  year,  be  increased  after  the  following  rates  of 
per  centage  upon  the  gross  amount  of  such  admitted  claims, 
that  is  to  say,  if  the  admitted  claims  shall  exceed  twice 
the  amount  of  subscription,  and  do  not  exceed  three  times 
the  amount,  10  per  cent ;  if  they  exceed  three  times  that 
amount,  and  not  four  times  the  amount,  20  per  cent.,  and  so 
on  in  like  proportion ;  and  if  the  member  guaranteed  shall 
not  have  been  in  trade  as  a  principal  for  three  full  years 
immediately  preceding  the  date  of  his  proposal,  or  does  not 
come  within  the  scope  of  any  of  the  classes  or  rates  pub- 
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lished  in  the  prospectus  of  the  CompaDy,  then,  should  the 
groes  admitted  claims  of  such  member  in  any  one  year 
exceed  the  amount  of  the  subscription  payable  by  such 
member  for  such  year,  the  subscription  of  such  member 
shall,  for  that  year,  be  further  increased  after  the  rate  of 
5  per  cent,  upon  the  gross  amount  of  such  admitted  claims : 
provided  also  that^  ii^  case  of  a  guarantee  granted  for  one  year 
only,  the  subscription  shall,  in  like  cases,  be  charged  at  double 
the  rates  before  mentioned,  unless  two  calendar  months  pre- 
vious to  the  expiration  of  such  guarantee,  notice  be  given  by 
the  member  interested  therein  of  his  intention  to  immediately 
renew  the  same  for  a  term  of  not  less  than  three  years." — 
Averments:    that  neither  before  or  at  the   time  of  the 
making  and  signing  of  the  said  agreement  and  guarantee, 
had  the  defendant  or  the  said  John  Fletcher  any  notice 
or  knowledge  whatever  of  any  alteration  of  the  said  printed 
rules  and  regulations,  or  of  the  substitution  of  the  said 
rule  as  hereinbefore  mentioned,  but,  on  the  contrary  thereof, 
before  and  at  the  time  of  the  making  and  entering  into  the 
said  agreement  and  guarantee,  they  believed,  and  had  good 
reason  to  believe,  and  were  led  and  induced  by  the  said 
Company  to  believe,  that  the  said  agreement  and  guarantee 
contained  and  was  made  subject  to  the  said  printed  rules 
and  regulations  hereinbefore  mentioned  :    that  since  the 
defendant  and  the  said  John  Fletcher  became  aware  of 
the  said  alteration  and  substitution  they  have  not,  neither 
has  either  of  them,  in  any  way  agreed  to  or  acquiesced  in 
the  said  agreement  and  contract ;    and    that  neither  the 
defendant  or  the  said  John   Fletcher  have  at  any  time 
received  any  value,  benefit,  advantage  or  payment  whatso- 
ever from  the  said  Company,  under  or  in  respect  of  the 
said  agreement  and  guarantee,  but  the  same  has  always 
been  wholly  worthless. 
Demurrer  to  pleas  respectively,  and  joinder  therein. 
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J.  Broumf  in  support  of  the  demurrers.— -The  question 
raised  by  the  demurrer  to  the  third  plea  depends  on  the 
construction  of  the  27th  condition,  which  provides  **  that 
if  any  member  guaranteed  with  respect  to  his  gross  or 
particular  trade  debts  shall  cease  to  be  such  a  trader,  his 
guarantee  or  contract  shall  become  void  on  his  retiring  from 
such  trade.**  That  provision  applies  only  to  the  case  of  a 
sole  trader  ceasing  to  carry  on  business,  and  has  no  appli- 
cation to  the  case  of  one  of  several  partners  retiring  from 
the  firm.  If  the  condition  was  intended  to  apply  to  such 
a  case,  it  would  have  been  so  expressed.  Words  in  the 
singular  cannot  be  read  as  if  in  the  plural.  The  condition 
also  provides  **  that  if  a  member  of  this  Company  shall  die, 
his  guarantee  or  contract  shall  become  void  upon  such  death; 
and  could  it  be  contended  that,  under  that  provision,  the 
guarantee  would  become  void  upon  the  death  of  one  of 
several  partners  ?  According  to  the  plain  and  natural  con- 
struction of  the  condition,  the  guarantee  becomes  void  if  a 
single  member  or  all  the  members  of  a  firm  cease  to  trade, 
but  not  if  one  of  several  partners  retires  from  the  trade. 
The  deed  contains  an  absolute  contract  by  the  Company 
to  guarantee  the  members  against  loss  from  the  21st  of 
February,  1854,  to  the  31st  of  December,  1857;  on  the 
other  hand,  there  is  an  absolute  contract  by  the  members 
to  pay  their  subscriptions  during  that  period,  and  they  can- 
not, by  any  act  of  theirs,  annul  such  contract.  Moreover, 
even  if  the  guarantee  became  void  by  the  retirement  of  one 
partner,  according  to  the  rule  laid  down  in  Pordage  v. 
Cole  (a)  the  liability  to  pay  the  subscriptions  remains. 

The  Court  intimated  an  opinion  that  the  third  plea  was 
good,  and  called  on 


Mtmtagne  Smith  to  support  the  fifth  plea.— -The   facts 

(n)  I  Wms.  Saund.  320  a. 
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stated  in  the  fifth  plea  afford  a  good  equitable  defence  to 
the  action.  This  is  not  a  case  in  which  a  Court  of  equity 
would  reform  the  contract,  but  one  in  which  that  Court 
would  refuse  to  enforce  it  against  the  defendant.  The 
Company  prepared  the  deed  and  procured  the  defendant 
to  execute  it,  without  informing  him  of  the  alteration  in 
their  rules.  [Channett,  B. — The  plea  does  not  allege  fraud, 
nor  negative  the  means  of  knowledge  of  the  alteration.] 
It  states  that  the  agreement  for  guarantee  was  made  by  the 
defendant  and  his  partner  on  the  faith  that  it  was  to  be 
subject  to  the  rules  and  regulations  delivered  to  them  by 
the  Company,  and  that  when  they  entered  into  the  gua- 
rantee they  were  lead  and  induced  by  the  Company 
to  believe  that  it  was  subject  to  those  rules  and  regu- 
lations. Where  a  person,  under  a  mistaken  notion  that, 
as  heir-at-law  of  his  father,  he  was  entitled  to  shares 
io  a  joint  stock  Company  as  realty,  executed  a  deed  by 
which  be  joined  in  indemnifying  the  directors  in  respect 
of  certain  advances  made  by  them,  and  he  afterwards  ascer- 
tained that  the  shares  were  personal  estate,  a  Court  of  equity 
ordered  the  deed  to  be  delivered  up  to  be  cancelled  on  the 
ground  that  it  was  executed  by  mistake:  Braughtan  v. 
JBuU  (a).  Cbannett,  6. — There  it  was  assumed  that  the 
party  who  prepared  the  deed  had  some  peculiar  knowledge 
of  which  the  other  party  was  not  cognizant,  and  therefore 
ought  not  to  have  allowed  him  to  execute  it  without  appri- 
sing him  of  the  circumstances.]  Here  the  defendant  exe- 
cuted the  deed  under  a  mistake,  and  in  consequence  of  the 
Company  concealing  from  him  a  fact  of  which  they  had 
peculiar  knowledge. 


1861. 

Solybuct 

Mutual 

guabaktbe 

COMPAUT 

9, 

Frksxah. 


Bramwell,  B. — I  am  of  opinion  that  the  fifth  plea  is 
bad.     I  entertain  a  strong  conviction  that  the  matters  dis- 

(a)  3DeGex&  J.  501. 
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closed  by  that  plea  would  not,  in  a  Court  of  equity,  afford 
suflScient  ground  for  refusing  to  compel  the  defendant  to 
perform  his  contract,  but  that  the  Court  would  only  reform 
the  contract,  and  place  the  defendant  in  the  same  position 
as  if  no  alteration  had  been  made  in  the  rules  and  regnla^ 
tions  of  the  Company.  Therefore  I  think  that  the  plaintiff 
is  entitled  to  judgment  on  the  demurrer  to  that  plea. 

With  respect  to  the  third  plea,  I  am  of  opinion  that  the 
defendant  is  entitled  to  judgment.  I  am  inclined  to  think 
that  Mr.  Brown  is  right  when  he  said  that  the  deed  contains 
an  absolute  contract  of  guarantee  by  the  Company  for  the 
term  therein  mentioned,  and  that,  if  it  had  not  been  sub- 
ject to  the  27th  condition,  the  defendant  would  have  been 
bound  to  pay  the  subscription  during  the  whole  of  that  term. 
But^  by  the  27th  condition,  the  Company  in  effect  say, 
<<When  you  are  no  longer  in  a  situation  to  derive  any 
benefit  firom  our  assistance,  you  shall  not  be  liable  to  pay 
the  subscription."  It  is  true  that  the  27th  condition  speaks 
of  a  member  of  the  Company  dying  or  ceasing  to  be  a  trader ; 
but,  although  it  does  not  use  the  word  *' members"  in 
the  plural,  it  ought  to  receive  such  a  construction.  If  the 
language  is  examined  it  is  against  the  plaintiff's  view.  It 
says,  if  any  member  shall  cease  to  be  a  trader,  the  gua- 
rantee shall  become  void.  Here  a  member  has  ceased  to  be 
a  trader,  because  he  has  retired  from  a  joint  trade.  There- 
fore I  think  that  the  defendant  is  entitled  to  judgment  on 
the  third  plea. 


Martin,  B.,  and  Chanmell,  B.,  concurred. 

Judgment  for  defendant  on  third  plea, 
for  plaintiff  on  fifth  plea. 
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McCoRMICK  V.   Gray*  Juneb, 

JL  HIS  was  an  action  to  recover  damages  for  the  infringe^  The  plaintiff 
ment  of  a  patent    The  declaration  alleged  the  grant  of  ^j^^^tT 
the  letters  patent  to  R.  Brooman  for  his  invention  entitled  fg^^p"^ 
''Improvements  in  Agricultural  Machines,"  the  enrolment  ^^^^m** 
of  a  specification  of  the  Invention,  the  assignment  of  the  forcuttiM 
patent  to  the  plaintiff,  and  an  infringement  by  the  defendant  grating  rart 
after  the  assignment  oonsuted  of  a 

The  defendant  pleaded  (inter  alia).— Rrst:  not  guilty,  "aspea^ 
Secondly:  that  R.  Brooman  was  not  the  first  and  true  ^^edtotibe 
inventor.  Sixthly:  that  the  invention  was  not  a  new  ^^^J^^®^ 
mannfiicture  within  the  meanine  of  the  21  Jac.  1,  c.  3. —  andimme- 

^  diateiy  under- 

Upon  which  issues  were  joined.  neath  these 

fingera  was  a 
cutting-blade 
framed  of  a  thin  plate  of  steel,  toothed  upon  its  front  edge.  There  was  also  a  n^ering- 
reel  which  was  made  to  revolye  and  so  prerent  the  straws  from  being  pressed  forward 
when  they  came  in  contact  with  the  cuttine-blade.  The  specification,  after  describing 
the  mode  in  which  the  cutting  was  effected,  proceeded  thus: — **The  fingers  greatly 
fiirilitat>e  this  part  of  the  operation,  as  they  hold  the  straws  or  stalks  from  yielding  along 
with  the  lateral  action  of  tne  cutting-blade;  and  it  is  for  the  more  effectual  accomplishing 
this  object  that  they  are  formed  of  a  ^ape  like  a  spear-head,  which  causes  the  straws  or 
■talks  to  slide  into  uie  spaces  between  them  when  in  tnat  position ;  and  as  the  inclined  edges 
of  the  roots  of  the  fingers  (that  is,  immediately  oyer  the  cutting-blade)  form  an  acute  angle 
with  the  edge  of  the  luiife^  the  cutting  through  of  the  straws  or  stalks  is  sure  to  be  effected 
by  the  redprocatinff  moyement  of  theladfe-blade.  It  has  been  foimd  of  great  adyantage  to 
haye  the  cutting  edge  toothed  somewhat  similar  to  a  sickle."  The  daim  was  as  follows : — 
''What  I  daim  is  the  construction  of  reaping  or  grain-cutting  and  gathering  machines, 
aoooiding  to  the  improyements  before  described ;  that  is  to  say,  the  couBtructing  and  placing 
of  holdinf-fingeis,  cutting-blades,  and  gatheiing-reels  respectiydy,  as  before  described,  and 
the  embodyment  of  those  parts  as  so  construct^  andplac^  all  or  any  of  them,  in  machines 
for  reajing  purposes."  tn  the  year  1845  the  followmg  description  of  an  American  patent, 
**  For  improyements  in  the  machines  for  reaping  grain,"  was  published  in  this  country. — 
"  This  is  for  improyements  on  that  kind  of  mauiines  in  which  the  grain  is  cut  by  the  serrated 
edge  of  a  straight  and  yibrating  cutter  operated  by  a  crank,  the  grain  being  sustained  by 
fingers.  The  blade  is  serrated  like  a  sickle,  except  that  the  angle  of  the  teeth  is  reyersed  for 
ereiy  alternate  tooth ;  and  the  supporters  of  the  blade  are  secured  by  screws  to  the  front 
part  of  the  platform,  and  bent  down  and  then  up  to  recdye  a  fi«e  escape  to  straw  which  may 
enter  the  machine.  The  fingers  for  supporting  the  grain  are  spear-formed,  and  the  angle  of 
the  edge  begins  to  run  in  forward  of  the  edge  of  the  cuttings-blade,  so  as  to  form  an  angular 
shear  to  ensure  the  support  of  the  grain  in  the  act  of  cutting."  The  defendant  made  and 
sold  cutting-Uades  simuar  to  those  of  the  plaintiff,  and  which  were  capable  of  being  used  in 
his  reaping  machines. 

Held:  First,  that  the  defendant  had  not  infringed  the  plaintiff's  inyention.    (Per  Pol- 
loek,  C.  B.,  BramweU,  B.,  and  Channell,  6.    Martin,  B.,  dubitant^). 

Fondly :  that  the  patent  was  yoid  for  want  of  noyelty. 
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1861.  The  particulars  of  the  objections  relied  on  by  the  defendant 

McGoRMioK    ®^'®^  "that  the  said  invention  and  several  parts  thereof 
»•  were,  prior  to  the  granting  of  the  said  letters  patent,  pub- 

lished in  England  in  and  by  means  of  (inter  alia)  certain 
volumes  of  an  American  printed  work,  called  The  Journal 
of  the  Franklin  Institute,  2nd  Series,  vol  15,  page  44  > 
3rd  Series,  vol.  10,  page  247." 

The  action  came  on  to  be  tried,  before  PoUock,  C.  B.,  at 
the  London  Sittings  after  Michaelmas  Term,  1860,  when, 
by  consent,  a  verdict  was  found  for  plaintiBP,  subject  to  the 
following  case : — 

The  letters  patent,  mentioned  in  the  declaration,  were 
granted  to  R.  Brooman  on  the  7th  December,  1850,  for  an 
invention  intituled  "Improvements  in  Agricultural  Ma- 
chines,** communicated  to  the  patentee  by  a  foreigner  resi- 
ding abroad. 

On  the  7th  June,  1851,  R.  Brooman,  the  patentee,  in 
pursuance  of  the  condition  in  the  patent,  caused  a  specifica- 
tion in  writing,  under  his  hand  and  seal,  to  be  enrolled  in 
Chancery.  The  specification  (so  far  as  material)  was  as 
follows: — 

"  The  said  invented  improvements  in  agricultural  machines 
have  relation  to  that  class  of  machines  which  are  worked  by 
horses  in  cutting  or  reaping  wheat,  com,  or  other  grain,  and 
have  for  their  object  the  holding  of  the  straw  or  stalks  of 
the  grain  in  a  favourable  position  while  being  cut,  and  the 
more  conveniently  arranging,  collecting,  and  disposing  of 
the  same  when  cut. 

'<  Figure  1,  is  a  side  elevation,  and  Figure  2,  a  plan  of  a 
reaping  machine,  constructed  according  to  the  said  improve- 
ments. A,  A,  is  a  frame  of  wood  of  a  triangular  form,  to  the 
front  of  which  there  are  fixed  the  pole  B,  and  whipple- 
trces  C,  C.  The  back  rail  D,  of  the  frame  is  prolonged  on 
one  side  of  the  machine,  so  as  to  project  about  six  feet 
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beyond  the  frames  and  the  projecting  portion  forms  the 
basis  of  a  platform  £.  F,  and  G,  are  two  wheels  upon 
which  the  machine  is  mounted;  the  wheel  F,  (from  its 
position)  bears  the  greater  portion  of  the  weight  of  the 
machine,  and  is  employed  for  communicating  motion  to  the 
moving  parts,  as  hereinafter  described.  H,  H,  H,  are  a  set 
of  fingers,  somewhat  of  a  spear-head  shape,  which  are  affixed 
to  the  front  edge  of  the  platform,  and  placed  at  regular 
intervals  apart  from  each  other ;  immediately  underneath 
these  fingers  is  placed  the  cutting-blade  I,  which  is  formed 
of  a  thin  plate  of  steel,  toothed  upon  its  front  edge,  and 
fitted  into  a  groove,  or  into  bearings  attached  to  the  front  of 
the  platform.  Figure  3,  is  a  cross  section  of  the  rail  D, 
and  the  cutting*blade  I,  shewing  the  method  of  attaching 
the  fingers  H,  H,  to  the  front  of  the  platform,  and  their 
relation  to  the  cutting-blade ;  this  blade  has  perfect  freedom 
to  slide  from  one  side  of  the  machine  to  the  other,  but  the 
amount  of  range  given  to  it  is  limited  by  the  crank  K,  to 
which  it  is  attached  by  means  of  a  connecting  rod  L.  M^ 
is  a  bevel  wheel,  which  is  keyed  to  the  shaft  of  the  wheel 
F,  so  that  both  may  revolve  together,  and  give  motion  to  a 
bevel  pinion  M%  and  wheel  M',  which  are  fixed  to  an  inter- 
mediate shaft  N.  The  wheel  M^  gears  into  a  pinion  O, 
placed  on  the  crank  shaft,  and  consequently  gives  motion  to 
the  crank  E,  the  connecting  rod  L,  and  the  cutting-blade  I. 
The  number  of  teeth  of  the  intermediate  gearing  which  has 
just  been  described,  are  so  proportioned  and  adjusted  that 
the  cutting*blade  may  reciprocate  and  do  its  work  very 
rapidly.  P,  P,  is  a  large  reel,  or  gatherer,  which  is  of  very 
light  construction,  and  carries  at  its  extremities  four  blades, 
R,  R,  R,  R,  made  of  thin  deal ;  at  the  near  side  of  the  machine 
this  reel  is  supported  by  an  upright  S,  and  at  the  ofl^  side  by 
a  brace  T,  which  is  raised  upon  the  back  of  the  platform. 
When  the  machine  is  going  forward,  the  reel  is  made  to 
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1861.        ^Tolve  in  the  direction  indicated  by  the  arrow,  by  means  of 
^y^     '      a  band  or  belt  U,  which  takes  on  to  the  hem  of  the  bevel 
^'  wheel  Ms  and  the  rigger  V,  the  latter  of  which  is  keyed  to 

the  reel  shaft  The  distance  of  the  reel  from  the  platform 
is  capable  of  being  adjusted  by  means  of  the  sliding  bear- 
ing a,  (upon  the  near  side  of  the  machine)  which  is  acted 
upon  by  the  screwed  rod  &  At  the  further  side  the  brace 
T,  is  fixed  to  the  spur  T^  by  means  of  a  moveable  bolt,  so 
that  the  brace  may  be  raised  or  lowered  at  pleasure,  by 
passing  the  moveable  bolt  into  any  one  of  the  holes  {b\  b^,) 
further  up  or  down  in  the  spur.  W,  is  a  seat  for  the  driver, 
and  X,  a  seat  for  the  person  gathering  the  reaped  grain 
from  the  platform. 

'*  When  the  machinery  just  described  is  applied  to  the 
cutting  of  wheat  or  other  grain,  it  is  brought  to  the  edge  of 
the  field  (with  either  two  or  four  horses  yoked  to  it),  and 
with  the  platform  placed  in  front  and  the  horses  alongside 
of  the  crop  to  be  cut  down.  As  the  horses  advance  the 
wheel-gearing  is  put  in  motion,  which  causes  the  reel  slowly 
to  revolve,  and  so  prevent  the  straws  or  stalks  from  heing 
pressed  forward  when  they  come  in  contact  with  the  cutting- 
blade,  which  has  at  the  same  time  a  rapid  reciprocating 
motion  imparted  to  it  by  the  action  of  the  crank  E,  and 
connecting  rod  I^;  the  straws  or  stalks  are  thus  speedily 
cut  through,  and  fall  backwards  on  the  platform.  The 
fingers  H,  H,  H,  greatly  facilitate  this  part  of  the  opera- 
tion, as  they  hold  the  straws  or  stalks  from  yielding  along 
with  the  lateral  action  of  the  cutting-blade ;  and  it  is  for 
the  more  efiectually  accomplishing  this  object  that  they  are 
formed  of  a  shape  like  to  a  spear-head,  which  causes  the 
straws  or  stalks  to  slide  into  the  spaces  between  them  when 
in  that  position ;  and  as  the  inclined  edges  at  the  roots  of  the 
fingers  (that  is,  immediately  over  the  cutting-blade,)  from 
an  acute  angle  with  the  edge  of  the  knife,  the   cutting 
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through  of  the  straws  or  stalks  is  snre  to  be  effected  by  the        1861. 
reciprocating  movement  of  the  knife-blade.     Two  separate    tj^^^TT*^^^ 
views  of  parts  of  the  fingers  and  cutting-blade  are  given  in  v. 

Figures  4,  and  5  ;  the  blade  in  Figure  4,  is  straight  in  the 
cutting  edge,  while  that  in  Figure  5,  is  zig-zag,  or  of  an 
indented  form.  In  every  case,  however,  it  has  been  found 
to  be  of  great  advantage  to  have  the  cutting  edge  toothed 
somewhat  similar  to  a  sickle,  and  to  have  those  teeth  divided 
into  sections  corresponding  to  the  number  of  fingers,  each 
section  having  one  half  of  the  teeth  inclined  in  one  direction, 
and  the  other  half  having  the  teeth  inclined  in  the  opposite 
direction.  As  the  straws  or  stalks  of  the  crop  which  is  in 
the  course  of  being  reaped  are  cut  through  by  the  action  of 
the  cutting-blade,  as  just  described,  the  continued  rotation 
of  the  reel  causes  them  to  fall  over  upon  the  surface  of  the 
platform  E,  from  which  as  they  accumulate  they  are  drawn 
off  with  a  common  hand-rake  by  the  attendant  who  sits 
upon  the  seat  X. 

'^  The  quantities  so  drawn  off  are  each  about  the  size  of  a 
common  sheaf,  and  delivered  on  to  the  ground  immediately 
behind  the  frame  A,  A,  of  the  machine,  thus  leaving  a  clear 
space  for  the  return  of  the  machine  in  case  the  binding  of 
the  sheaves  may  not  have  kept  pace  with  the  progress  of  the 
reaping  or  cutting  machine.  YS  is  a  wheel- board,  which 
turns  the  standing  grain  in  before  the  cutting-blade  upon 
the  near  side  of  the  machine;  and  Y^  is  a  ''separator," 
which  performs  a  similar  part  upon  the  off  side  of  the  ma- 
chine ;  Y^  is  a  brace,  which  gives  stiffness  to  the  support 
for  the  reel,  and  serves  to  keep  the  reaped  grain  firom  being 
dragged  over  the  back  of  the  platform.  Z,  is  a  canvass 
back  to  the  platform. 

''  When  the  machine  is  being  transported  firom  one  place 
to  another,  the  intermediate  gearing  for  communicating 
motion  from  the  shaft  of  the  wheel  F,  to  the  cutting-blade 
and  reel,  is  disconnected  by  the  lower  bearing  of  the  inter- 
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1861.  mediate  shaft  being  moved  aside,  for  which  purpose  the 
McCoRMicK  ^*""8  ^f  *s  ^ned  in  one  end  of  a  lever  rf,  shewn  separately 
^'  in  Figure  6.     The  lever  is  attached  at  the  centre  to  the 

frame  by  a  pin  e^  upon  which  it  is  free  to  move  as  a  fulcrum ; 
the  other  end  of  the  lever  d^  is  fixed  to  the  frame  by  a  bolt 
passed  through  the  hole  /,  so  that  by  undoing  that  bolt  the 
wheels  may  be  readily  thrown  into  or  out  of  gear* 

''And  having  now  described  the  nature  of  the  said  invcn* 
tion,  and  in  what  manner  the  same  is  to  be  performed, 
I  declare  that  what  I  claim  is,  the  construction  of  reaping  or 
grain  cutting  and  gathering  machines  according  to  the  im- 
provements before  described ;  that  is  to  say,  the  construc- 
ting and  placing  of  holding-fingers,  cutting-blades,  and 
gathering-reels  respectively,  as  before  described,  and  the 
embodiment  of  those  parts  as  so  constructed  and  placed,  all 
or  any  of  them,  in  machines  for  reaping  purposes,  whether 
such  machines  are  constructed  in  other  respects  as  before 
described,  or  however  else  the  same  may  in  other  respects 
be  constructed." 

On  the  23rd  August,  1851,  the  said  R.  Broomap  by  a 
deed  of  that  date  assigned  the  letters  patent  to  the  plaintiff. 

The  defendant  on  the  13th  March,  1852,  registered  a 
design  for  a  reaping  machine  knife. 

The  defendant,  after  the  date  of  the  assignment  and  before 
the  commencement  of  this  action,  made  and  sold  knives, 
cutting-blades,  or  pieces  of  steel  similar  to  those  of  the 
plaintiff;  and  the  jury  found  as  a  fact  that  the  said  knives, 
cutting-blades,  or  pieces  of  steel  were  made  and  sold  by  the 
defendant,  and  were  capable  of  being  used  in  the  plaintiff's 
reaping  machine. 

The  publications  mentioned  in  the  defendant's  notice  of 
objections  are  to  be  deemed  part  of  this  case.  Among 
these  publications  were  the  following  (a) : — 

(a)  The  decittion  of  the  Ck)urt  renders  it  unneoessarj  to  refer  to  the 
others. 


TRINITY  teum,  24  viar. 


31 


"Journals  of  the  Franklin  Institute  of  the  State  of  Penn-  1861. 

sylvania,  2nd  Series,  vol.  16,  p.  44.  Published  1835.  ^^^    ^ 

"  '  Title  American  Patents  for  June,  with  Remarks.'  «• 

.  Gray, 

"For  a  reaping  machine. — Cyrus  Hall  McCormick, 
Rockbridge  County,  Virginia,  June  21.** 

The  main  operating  part  of  this  machine  is  old ;  and, 
indeed,  there  are  other  points  in  it  liable  to  the  same  objec- 
tion ;  but  when  the  major  proposition  is  proved  the  minor 
one  may  be  left  untouched.  The  following  is  a  part  of  the 
claim : — 

"  My  claim  is  to  the  arrangement  of  the  several  parts  so 
as  to  constitute  the  above  described  machine ;  and  I  parti- 
cularly claim  the  cutting  by  means  of  a  yibratinp;-bladc, 
operated  by  a  crank,  having  the  edge  either  smooth  or  with 
teeth,  either  with  stationary  wires  or  pieces  above  and  below 
and  projecting  before  it  for  the  purpose  of  staying  or  sup- 
porting the  grain  whilst  cutting;  or  the  using  a  double 
crank  and  another  blade  or  vibrating  bar,  as  before  de-* 
scribed,  having  projections  before  the  blade  or  cutter,  or  on 
the  upper  side,  both  working  in  contrary  directions,  thereby 
lessening  the  friction  and  liability  to  wear  by  dividing  the 
motion  necessary  to  one  between  the  two." 

"3rd  Series,  voL  10,  p.  247.  Published  1845. 

"'Title  American  Patents,  issued  in  January  1845.' 

"  For  improvements  in  the  machines  for  reaping  grain. — 
Cyrus  McCormick,  Rockbridge  County,  Jan.  31.  This  is 
for  improvements  on  that  kind  of  machines  in  which  the 
grain  is  cut  by  the  serrated  edge  of  a  straight  and  vibrating 
cutter  operated  by  a  crank,  the  grain  being  sustained  by 
fingeiB.  The  blade  is  serrated  like  a  sickle,  except  that  the 
angle  of  the  teeth  is  reversed  for  every  alternate  tooth,  and 
the  supporters  of  the  blade  are  secured  by  screws  to  the 
front  part  of  the  platform,  and  bent  down  and  then  up  to 
receive  a  free  .escape  to  straw  which  may  enter  the  machine. 
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The  fingers  for  supporting  the  grain  are  spear-formed,  and 
the  angle  of  the  edge  begins  to  run  in  forward  of  the  edge 
of  tlie  cutting-blade,  so  as  to  form  an  angular  shear  lo 
insure  the  support  of  the  grain  in  the  act  of  cutting.** 

The  Court  is  to  be  at  liberty  to  draw  inferences  fit>m  the 
facts  herein  stated  in  the  same  way  as  the  jury  might  have 
done. 

The  questions  for  the  opinion  of  the  Court  are: — Whe- 
ther the  publication  of  the  parts  of  books  mentioned  in  the 
notice  of  objection,  prior  to  the  date  of  the  letters  patent 
granted  to  R.  Brooman,  entitles  the  defendant  to  hi|ve  a 
▼erdict  entered  for  him  on  the  second  and  sixth  pleas. 

Whether  the  making  and  selling  by  the  defendant  of  the 
knives,  or  the  pieces  of  steel,  was  an  infiringement  of  the 
patent  right  granted  to  R.  Brooman  and  assigned  to  the 
plaintiff,  so  as  to  entitle  the  plaintiff  lo  a  verdict  on  the 
first  plea. 

Montague  Smith  (Hindmareh  with  him),  for  the  plaintiff.-— 
First,  the  defendant  has  infringed  the  plaintiff's  patent. 
The  invention  consists  of  the  construction  and  embodyment 
of  holding-fingers,  cutting-blades  and  gathering^reels ;  and 
the  defendant  has  made  and  sold  cutting-blades  identical 
with  those  used  by  the  plaintiff.  [Pollock,  C.  B. — Suppoee 
a  cutting-blade  in  the  machine  broke,  could  not  a  person 
make  another  without  iofiinging  the  plaintiff's  patent  7]  If 
the  cutting-blade  was  capable  of  repair,  he  might  repair  it ; 
but  if  it  was  so  broken  that  a  new  one  was  required,  he 
must  purchase  it  of  the  plaintiff.  The  cutting-blade  is  an 
essential  part  of  the  machine,  and  that  has  been  made  by 
the  defendant  without  the  plaintiff's  licence.  [Bramwett,  B.— 
The  patentee  does  not  claim  the  teething  but  the  blade,  so 
that,  if  the  argument  for  the  plaintiff  is  right,  no  man  can 
make  a  knife  without  infringing  thb  patent.]    The  two 
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parts  of  the  claim  are  distinct,  the  one  relates  to  the  con-  1861. 
strocting  and  placing  of  the  three  materials ;  the  other  to  v"^^^^]^^ 
the  embodyment  of  them  in  the  machine.  [ChannelU  B. —  ^j- 
The  patentee  claims  the  cotting-blade  as  placed  in  a  reaping 
machine, — then  is  the  making  of  a  cutting-blade  any  in- 
fringement of  the  patent  until  it  is  placed  in  such  a  machine  ? 
Martin^  B.—Smith  v.  The  London  and  North  Western  Bail- 
way  Company  (a)  shews  that  where  an  invention  consists  of 
several  parts,  the  imitation  or  pirating  of  any  part  of  the 
invention  is  an  infringement  of  the  patent*  There  the 
patent  was  for  improvements  in  wheels,  and  the  specifi- 
cation described  the  invention  as  consisting  of  a  mode  of 
forming  a  wheel  of  one  solid  piece  of  wrought  iron,  by  means 
of  welding  pieces  of  wrought  iron  together  so  as  to  form  the 
lim,  spoke  and  nave  into  one  compact  mass.  The  defendants 
used  a  wheel  made  by  welding  pieces  of  wrought  iron 
together  so  as  to  form  a  single  compact  piece  of  wrought 
iron ;  the  mode  of  forming  the  nave  was  the  same  as  that 
described  in  the  specification,  but  the  mode  of  forming  the 
rim  was  difierent ;  and  the  Court  of  Queen*s  Bench  held 
that,  as  the  mode  of  forming  the  nave  was  a  material,  new 
and  useful  part  of  the  invention,  the  use  of  it  by  the  de- 
fendants  was  an  infiingement  of  the  patent  [  Channell,  B. — 
In  that  case  the  portion  pirated  was  distinctly  claimed. 
PbUoeky  C.  B. — Suppose  these  blades  were  fixed  in  a  piece 
of  wood,  and  two  men  went  along  cutting  com  with  them, 
would  that  be  an  infringement  of  the  plaintifiTs  patent  ?] 
Any  use  of  the  same  blade  in  a  reaping  instrument  would 
be  an  infiringement. 

Secondly,  the  invention  is  new.  In  the  American  patents 
referred  to  in  the  Journals  of  the  Franklin  Institute  of 
Pennsylvania,  though  the  materials  are  similar,  the  mode  of 
cutting  is  different     Where  there  is  a  claim  to  several  sub- 

(a)  2  E.  &  B.  69. 
VOL.  VII. — ^N.  8.  n  Exca. 
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Stances  of  the  same  nature  as  capable  of  producing  a  cer- 
tain effect,  if  some  of  them  will  not  answer  a  patent  may 
be  obtained  by  a  person  who  discovers  the  one  adapted  to 
the  purpose:  Hill  y.  77ie  London  Gas  Ught  Company  (a). 
So  here,  the  prior  use  of  a  similar  material  in  a  different 
mode,  for  the  purpose  of  effecting  the  same  object,  will  not 
▼itiate  this  patent. 

WAmUt  appeared  for  the  defendant,  but  was  not  called 
upon  to  aigue. 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  defendant.  I  agree  with  an  observation  of  my 
brother  Martin,  in  the  course  of  the  argument,  that  the  plain- 
tiff*s  invention  is  substantially  an  embodyment  of  the  ma- 
chine for  cutting  grain  mentioned  in  the  10th  Volume  of  the 
3rd  Series  of  the  Joumalsof  the  Franklin  Institute  of  the  State 
of  Pennsylvania,  published  in  the  year  1845.  It  seems  to  me 
that  the  description  of  that  machine  is  sufficient  to  render 
the  subject-matter  of  the  plaintiff's  patent  not  a  new  inven- 
tion ;  but  at  least  it  shews  that  the  plaintiff  ought  not  to 
have  claimed  each  of  the  three  materials,  vix.,  the  holding- 
fingers,  the  cutting-blades,  and  the  gathering-reela.  Mr. 
Smith's  argument  is,  that  the  plaintiff  claims  the  three 
materials  respectively,  and  therefore  if  a  person  uses  any 
one  of  them  for  any  purpose  whatever  he  infringes  the 
plaintiff*s  patent.  It  is  clear  that  the  publication  of  the 
American  patent  in  the  year  1845  displaces  that  view  of  the 
subject  If  the  plaintiff  claims  each  of  the  three  materials, 
and  there  was  another  patent,  prior  to  his^  for  a  machine, 
which  has  supporting  fingers  and  cutting*blades,  and  which 
was  so  described  as  to  preclude  him  from  claiming  anything 
but  the  combination  of  the  three  materials  in  the  way 

(«)  5  H.  ft  N.  312. 
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specified,  the  defendant  having  only  manuractured  a  por-        1861. 

tion  of  the  plaintiff's  machine,  viz.,  the  cutting-blade;  it    m^q^^^^ 

seems  to  me  that  he  is  not  liable  to  an  action  for  infiringing  '* 

the  plaintiff's  patent  for  a  reaping  machine.   It  may  be  that 

if  a  person  made  a  reaping  machine  with  a  cutting-blade  like 

the  plaintiff^s,  that  would  be  an  infiingement  of  his  patent ; 

but  a  blade  is  not  in  my  judgment  a  machine,  and  the 

making  it  will  do  no  harm  to  the  plaintiff  until  it  is  adapted 

to  a  reaping  machine.    Upon  these  grounds  I  agree  with 

my  brother  Martin^  that  what  the  plaintiff  claims  is  no 

novelty,  since  a  portion  of  it  was  anticipated  in  the  year 

1845,  and  that  the  plaintiff  should  have  restricted  his  claim 

to  a  combination  of  the  three  materials  forming  the  machine, 

and  not  have  claimed  each  of  them. 

Martin,  B. — ^If  our  judgment  depended  on  the  question 
whether  the  making  by  the  defendant  of  the  cutting-blades 
was  an  infiringement  of  this  patent,  I  should  not  be  pre- 
pared at  present  to  concur.  If  a  person  invented  a  machine, 
consisting  of  two  parts,  which  formed  the  subject  of  a  valid 
patent,  and  a  manufacturer  made  one  of  those  parts  and  put 
that  into  another  machine  of  the  same  description,  I  am 
disposed  to  think  that  would  be  an  infringement  of  the 
patenL  However,  it  is  not  necessary  to  express  an  opinion 
on  that  point,  because  it  is  clear  that  this  patent  is  void  for 
want  of  novelty.  The  patent  is  for  "  Improvements  in  Agri- 
cultural Machines,**  communicated  to  the  patentee  by  a 
foreigner  residing  abroad,  llie  specification,  after  describing 
the  mode  in  which  the  grain  is  cut,  goes  on  to  say : — '*  The 
fingers  H,  H,  H,  greatly  iisusilitate  this  part  of  the  operation, 
as  they  hold  the  straws  or  stalks  firom  yielding  along  with  the 
lateral  action  of  the  cutting-blade ;  and  it  is  for  the  more 
effectually  accomplishing  this  object  that  they  are  formed  of 
a  shape  like  a  spear-head,  which  causes  the  straws  or  stalks 
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1861.        to  slide  into  the  spaces  between  them  when  in  that  posi- 
MoCo'^^      tion.**    In  the  specification  of  the  American  patent,  granted 
»•  to  the  plaintiff  in  the  year  1845,  it  is  said: — "The  fingers 

for  supporting  the  grain  are  spear-formed,  and  the  angle  of 
the  edge  begins  to  run  in  forward  of  the  edge  of  the  cutting- 
blade,  so  as  to  form  an  angular  shear  to  ensure  the  support 
of  the  grain  in  the  act  of  cutting."     So  that  the  one  speci- 
fication describes  the  holding-fingers  as  spear-headed,  the 
other  as  spear-formed,  and  they  both  say  that  the  fingers 
come  to  a  point  for  the  purpose  of  steadily  supporting  the 
grain.     The  plaintiff's  specification  proceeds  thus : — "And 
as  the  inclined  edges  at  the  roots  of  the  fingers  (that  is 
immediately  over  the  cutting-blade)  form  an  acute  angle 
with  the  edge  of  the  knife,  the  cutting  through  of  the  straws 
or  stalks  is  sure  to  be  effected  by  the  reciprocating  move- 
ment of  the  knife-blade."    The  specification  then  goes  on 
to  say: — "Two  separate  views  of  parts  of  the  fingers  and 
cutting-blade  are  given  in  Figures  4  and  5 ;  the  blade  in 
Figure  4   is  straight  in   the  cutting-edge,  while   that  in 
Figure  5  is  zig-zag,  or  of  an  indented  form.     In  every  case, 
however,  it  has  been  found  to  be  of  great  advantage  to  have 
the  cutting  edge  toothed  somewhat  similar  to  a  sickle,  and 
to  have  these  teeth  divided  into  sections  corresponding  to 
the  number  of  fingers,  each  section  having  one-half  of  the 
teeth  inclined  in  one  direction,  and  the  other  half  having 
the  teeth  inclined  in  the  opposite  direction."     So  that  the 
cutting-blade  is  nothing  more  than  a  knife  with  teeth  upon 
one  part  running  to  the  right  and  left.     The  meaning  of 
the  specification  is  plain.     The  patentee  claims  the  con- 
struction of  the  reaping  machine ;   the  construction  and 
placing  of  the  holding  fingers,  cutting-blades  and  gathering, 
reels ;  and  the  embodyment  of  those  parts  so  constructed 
and  placed  in  reaping  machines.     Now,  in  the  year  1835, 
an  American  patent  was  granted  to  the  plaintiff  for  a  reap? 
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ing  machine,  upon  which  there  is  in  the  Journals  of  the        1861. 

Franklin    Institute   the  following  remarks: — "The  main    ^,*^^^^ 

operating  part  of  this  machine  is  old ;   and,  indeed,  there  «• 

Gray. 
are  other  points  in  it  liable   to   the  same  objection,  but 

when  the  major  proposition  is  proved  the  minor  one  may 
be  left  untouched."  A  part  of  the  claim  is  then  stated  as 
follows : — **  Mj  claim  is  to  the  arrangement  of  the  several 
parts  so  as  to  constitute  the  above  described  machine ;  and 
I  particularly  claim  the  cutting  by  means  of  a  vibrating- 
blade  operated  by  a  crank  having  the  edge  either  smooth 
or  with  teeth,  either  with  stationary  wires  or  pieces  above 
and  below  and  projecting  before  it  for  the  purpose  of  stay- 
ing or  supporting  the  grain  whilst  cutting.**  No  doubt  the 
contrivance  for  the  support  of  the  grain  whilst  cutting  was 
defective,  because  wire  was  not  strong  enough  for  that  pur^ 
pose.  In  the  year  1845,  the  plaintiff  obtained  another 
American  patent  "  For  improvements  in  the  machine  for 
reaping  grain,"  and  this  patent  is  thus  described  in  the 
work  to  which  I  have  referred: — •*Thi8  is  for  improve- 
ments in  that  kind  of  machines  in  which  the  grain  is  cut  by 
the  serrated  edge  of  a  straight  and  vibrating  cutter  operated 
by  a  crank,  the  grain  being  sustained  by  fingers.  The 
blade  is  serrated  like  a  sickle,  except  that  the  angle  of  the 
teeth  is  reversed  for  every  alternate  tooth,  and  the  sup- 
porters of  the  blade  are  secured  by  screws  to  the  front  part 
of  the  platform,  and  bent  down  and  thrown  up  to  receive  a 
free  escape  to  straw  which  may  enter  the  machine."  It 
then  proceeds  to  say  that  the  fingers  for  supporting  the 
grain  are  spear-formed.  So  that  the  machine  is  identical 
with  that  for  which  the  present  patent  was  obtained,  with 
this  exception,  that  instead  of  the  teeth  being  placed  all  on 
one  side,  each  alternate  tooth  is  put  different  ways.  Nu 
doubt  by  this  means  the  implement  is  much  stronger,  but  it 
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IS  sabetantially  the  same  machine  operatmg  in  the  same  way 
by  cutting  backwards  and  forwards.  Then,  suppose  the  plain- 
tiff*s  patent  was  good,  would  the  selling  of  a  machine,  made 
accoiding  to  the  American  patent  of  1845,  be  an  infringe- 
ment of  it  ?  I  think  it  would.  For  these  reasons  it  seems 
to  me  that  this  patent  is  void  for  want  of  novelty. 

Bbamwell,  B. — ^The  6r8t  question  we  have  to  determine 
is  whether  the  defendant  is  entitled  to  a  verdict  on  the  plea 
of  not  guilty.  Had  it  not  been  for  the  doubt  entertained 
by  my  brother  Martin^  I  should  have  thought  this  an  ex* 
tremely  plain  case.  The  plaintiff's  patent  is  for  **  Im|Nrove- 
ments  in  Agricultural  Machines,"  and  therefore  anything 
not  an  improvement  in  an  agricultural  machine  would  not 
be  within  the  patent  The  patentee  having  described  the 
nature  of  the  invention,  and  in  what  manner  the  same  is  to 
be  performed,  proceeds  thus: — **  I  declare  that  what  Idaim 
is  the  construction  of  reaping  or  grain-cutting  and  gathering 
machines,  accoiding  to  the  improvements  before  described:" 
that  is^  I  claim  the  construction  of  improved  reaping  ma- 
chines. He  then  proceeds  thus:  ^'That  is  to  say,* — and 
what  follows  is  not  a  different  description  of  clumsy  hot  an 
explanation  of  his  claim, — **  the  constructing  and  placing 
of  turfding-fingers,  cutting-blades  and  gatbering-^eek  re- 
flectively, and  the  embody  ment  of  those  parts  so  constructed 
and  placed,  all  or  any  of  them,  in  machines  for  reapii^ 
purposes."  That  seems  to  me  perfecdy  plain.  The  patentee 
says^  **  My  patent  is  for  improvements  in  agricultural 
machines,  and  what  I  claim  is  the  construction  of  sodi 
machines,  that  is  to  say,  the  construction  of  the  thing  before 
described ;"  and,  in  order  that  there  may  be  no  doubt,  he 
goes  on  to  say,  **  Whether  such  machines  are  constructed 
in  other  respects  as  before  described,  or  however  eke  the 
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same  may  in  other  respects  be  constructed."  That  is  in 
effect  saying,  '^  I  claim  not  only  the  machine  but  every  part 
of  it."  But  if  this  patent  is  good  for  the  new  serrated 
blade,  it  is  good  for  the  old  indented  blade,  and  then  a  man 
could  not  make  a  knife  without  infringing  the  patent  I  am 
satisfied  that  there  is  no  difference  between  making  a  thing 
with  one  intent  and  another.  If  a  man  may  do  a  thing,  he 
may  do  it  with  whatever  intent.  If  the  blade  is  used  in 
some  machine  not  the  same  as  that  described  in  the  patent, 
the  patent  is  not  infringed. 

Then  as  to  the  objection  that  the  invention  is  not  new,  I 
confess  I  have  some  diflBculty,  because  it  depends  on 
whether  the  claim  is  to  each  separate  part  or  to  the  combi- 
nation.  If  the  whole  b  claimed,  I  cannot  say  that  the 
invention  is  new.  However,  I  am  satisfied  that  the  defendant 
is  entitled  to  a  verdict  upon  the  plea  of  "  not  guilty." 

CHAioffiLL,  B. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment  upon  the  plea  of  not  guilty,  which 
disputes  an  infringement  of  the  plaintifl^s  patent.  His 
claim  is  for  ^^  the  construction  of  reaping  or  grain«cutting 
and  gathering  machines  according  to  the  improvements 
before  described."  Then  follows  that  by  which  the  patentee 
interprets  the  preceding  langui^e : — '^  That  is  to  say,  the 
constructing  and  placing  of  holding-fingers,  cutting-blades 
.and  gathering-reels  respectively,  as  before  described,  and 
the  embodyment  of  those  parts  as  so  constructed  and  placed, 
all  or  any  of  them,  in  machines  for  reaping  purposes." 
One  point  raised  is  whether  this  invention  is  founded  on 
the  combination  of  the  holding-fingers,  cutting-blades  and 
gathering-reels,  or  whether  the  patentee  does  not  claim  each 
of  them  separately.  It  appears  to  me  unnecessary  to  decide 
whether  the   plaintiff  claims   the  combination  or  each  of 
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1861.       those  three  things,  because,  assumiog  a  claim  to  the  cutting- 

HcCoRMicK   l^^^^c^  I  ^o  Qot  understand  that  the  patentee  claims  the 
V.  invention  of  cutting-blades  simpUctter,  but  only  when  placed 

in  a  machine  of  this  description*  That  being  the  con- 
struction which  I  put  on  the  speciBcation,  it  seems  to  me 
that  there  has  been  no  infringement  of  his  patent.  As  to 
whether  the  making  a  cutting-blade  and  placing  it  in  a 
machine  of  this  description  would  have  been  an  infringe- 
ment of  this  patent,  it  is  not  necessary  to  give  an  opinion. 
But  as  the  judgment  of  my  brother  Martin  somewhat  differs 
from  that  of  the  Lord  Chief  Baron,  I  have  thought  it  right 
to  state  my  view  upon  this  point. 

Upon  the  other  point,  I  am  of  opinion  that  the  patent  is 
void  on  the  ground  of  want  of  novelty,  whether  the  claim 
is  to  the  three  materials  separately  or  to  their  combination 
only.  The  first  mention  of  the  cutting-blade  in  the  speci- 
fication is  where  it  is  stated  *'  that  a  set  of  fingers  somewhat 
of  a  spear-head  shape  are  affixed  to  the  front  edge  of  the 
platform,  and  placed  at  regular  intervals  apart  from  each 
other;  immediately  underneath  these  fingers  is  placed^ 
the  cutting-blade,  which  is  formed  of  a  thin  plate  of  steel, 
toothed  upon  its  front  edge,  and  fitted  into  a  grove  or  into 
bearings  attached  to  the  front  of  the  platform."  Then  in 
another  part  of  the  specification  it  is  said  that  ''the  fingers 
greatly  facilitate  this  part  of  the  operation,  as  they  hold 
the  straws  or  stalks  from  yielding  along  with  the  lateral 
action  of  the  cutting-blade,  and  it  is  for  the  more  effectually 
accomplishing  this  object  that  they  are  formed  of  a  shape 
like  a  spear-head,*'  &c.  The  patentee  then  refers  to  two 
views  of  parts  of  the  fingers  and  cutting-blade,  in  one  of 
which  the  blade  is  straight  in  the  cutting  edge,  in  the  other, 
of  an  indented  form.  He  then  proceeds  to  say  that  in 
every  case  it  has  been  found  to  be  of  great  advantage  to 
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have  the  cutting  edge  toothed  somewhat  similar  to  a  sickle. 
But  I  do  not,  however,  understand  that  be  claims  the 
toothing  of  the  cutting  edge  as  the  essence  of  this  part  of 
the  invention.  Then  comes  the  question  whether  the 
American  patent,  granted  in  January,  1845,  is  not  sub- 
stantially the  same.  That  is,  **  for  improvements  on  that  kind 
of  machine  in  which  the  grain  is  cut  by  the  serrated  edge 
of  a  straight  and  vibrating  cutter  operated  by  a  crank,  the 
gram  being  sustained  by  fingers."*  In  the  plaintiff's  patent 
the  grain  is  also  sustained  by  fingers,  and  in  both  patents 
the  object  is  the  same,  viz ,  to  hold  the  straws  and  stalks 
while  the  cutting  is  going  on,  and  prevent  them  firom  being 
pressed  forward  when  they  come  in  contact  with  the  cutting- 
blade.  Then,  in  the  American  machine,  "the  blade  is 
serrated  like  a  sickle "  (the  like  expression  being  used  in 
the  plaintiff's  patent)  *«  except  that  the  angle  of  the  teeth 
is  reversed  for  everv  alternate  tooth."  Then,  in  the  Ameri- 
can  machine,  "the  fingers  for  supporting  the  grain  are 
spear-formed^  (in  the  plaintiff^s  they  are  *^ spear-headed*')  ; 
**  and  the  angle  of  the  edge  begins  to  run  in  forward  of  tlie 
edge  of  the  cutting-blade,  so  as  to  form  an  angular  shear  to 
ensure  the  support  of  the  grain  in  the  act  of  cutting."  In 
the  plaintiff's  machine  the  inclined  edges  at  roots  of  the 
fingera  form  an  acute  angle  with  the  edge  of  the  knife.  A 
specification  must  be  interpreted  with  reference  to  the 
language  which  the  patentee  has  used,  and  the  language  of 
these  two  specifications  is  substantially  the  same.  I  there- 
fore think  that  on  both  points  the  defendant  is  entitled  to 
judgment 

Judgment  for  defendant 
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June  5.  White  v.  Beeton. 

Dedaration  on  JJeCLARATION.— That  an  agreement  was  made  be- 

an  agreement     ^^  ° 

between  the      tween  the  defendant  and  the  plaintiff  in  the  words  foUow- 

defendant  of       ^  ^ 

the  one  part,     ing,  that  IS  to  Say :  ^*  An  agreement  made  the  30th  day  of 

and  the  plain-     _  t  r» 

tiff  and  w.  of  June,  A.D.  ISoG,  between  James  Beeton,  of  &c.,  of  the  one 
who^y  in^  part  (meaning  the  above  named  defendant),  and  William 
S'wm  14?.,  ^'^i^®  (meaning  the  above  named  plaintiff),  and  Wilson 
OTb^fS^'^the  W^>^l^y»  both  of  &c.,  of  the  second  part:  Whereby,  in 
l8t  July  I860,    consideration  of  the  sum  of  8778/.  14«.  of  Uwiul  English 

in  the  follow-  ^  ^ 

ing  propor-       money,  to  be  paid  on  or  before  the  1st  day  of  July,  1860, 

tions,  that  is 

to  say,  to  the  in  the  following  proportions,  that  is  to  say,  to  Mr.  William 

Lsh  advanced  White  (meaning  the  plaintiff)  for  cash  advanced  by  him  to 

^)anandDi8-  ^®  ^^^  Loan  and  Discount  Society  the  sum  of  698/.  14«.; 

689?*l^f  *^'  also  the  sum  of  480£,  being  the  value  of  and  in  full  pay- 

ako  48W.  for  ment  for  sixty  shares  of  8£  per  share,  held  by  him  in 

sixty  shares  ''  r  ^  j 

held  by  him,     big  own  name;  also  the  sum  of  AOL.  beinir  the  value  of 

and  40/.  for  .... 

fiye  shares        6ve  shares  of  8/.  each  now  belonging  to  him  and  originally 

belonging  to 
him  and  ori- 

ffinally  held  by  T. ;  to  W.  160/.  for  twenty  shares  held  by  him ;  to  G.  120/:  for  fifteen  shares 
neld  bv  him,  the  parties  of  the  second  part  agreed  that  the  entire  property  of  the  Sodefy, 
and  all  money  standing  in  the  books  to  the  (^edit  of  the  Society,  and  all  interest,  profits, 
and  emoluments  arising  therefrom  should  from  the  date  of  the  agreement  be  vested  and 
exdlusiTely  held  by  the  defendant,  and  that  all  promissoiy  notes,  bonds,  or  other  securities, 
should  be  given  up  to  him  on  signing  the  agreement,  and  all  necessary  assistance  for  recoyer- 
ing  any  money  owing  on  the  said  notes  or  other  securities  should  be  giren  by  the  plaintifll 
The  declaration  allied  that  although  all  conditions  precedent  were  fulfilled,  necessary  to 
entitle  the  plaintiff  to  a  performance  by  the  defendant  of  the  agreement^  yet  he  had  not  paid 
the  sums  of  money  by  the  agreement  to  be  paid  to  the  plaintiK 

Plea. — That  the  Society  was  a  common  oartnership,  and  the  defendant  entered  into  the 
contract  in  the  declaration  mentioned  on  tne  faith  and  in  consideration  of  all  the  shares  in 
the  Society  being  ycsted  in  him ;  that  neither  the  plaintifils  nor  W.  had  any  power  or  autho- 
rity, nor  were  they  eyer  ready,  willing  or  able  to  yest  in  the  defendant  the  snares  of  T.  and 
G.,  and  that  T.  and  G.  repudiated  the  contract;  that  the  substantial  part  of  the  contract  was 
^at  the  defendant  shoula  become  the  owner  of  all  the  shares  in  the  Society,  so  that  he  might 
cany  on  the  business  exclusively  on  his  own  account ;  that  all  the  shares  in  the  Society  never 
vested  in  Uie  defendant,  whereby  the  consideration  for  his  entering  into  the  contract  failed. — 
HMy  that  the  plea  was  bad,  inasmuch  as,  the  defendant  having  accepted  performance  of  the 
rest  of  the  contract  and  enjoyed  a  benefit  under  it,  the  vesting  m  him  of  all  the  shares  in  the 
Society  was  not  a  condition  precedent  to  the  plaintiff's  right  to  recover. 
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held  by  Mr.  Charles  Todd,  all  in  the  said  Hull  Loan 
and  Discount  Society ;  and  to  Mr.  William  Whitley  the 
sum  of  160il,  being  the  value  and  in  full  payment  for  20 
shares  of  8/.  each  held  by  him  in  the  said  Society,  and  to 
Mr.  John  Goodburne  the  sum  of  I20£,  being  the  value  of 
and  in  full  payment  for  15  shares  of  SL  each  held  by  him 
in  the  said  Society,  with  interest  at  6  per  cent  per  annum 
in  the  meantime,  to  be  paid  half  yearly,  &c. :  In  considera- 
tion whereof  the  parties  named  herein  as  of  the  second 
part  to  this  agreement,  do  hereby  covenant  and  agree,  on 
account  of  the  sums  of  money  before  named,  that  the 
entire  property  of  and  in  the  said  Hull  Loan  and  Discount 
Society,  and  all  the  sums  of  mouey  now  standing  in  the 
books  to  the  credit  of  the  said  Society,  and  all  the  interest, 
profits  and  emoluments  arising  therefrom  and  noigr  due,  or 
to  become  due,  shall  from  this  day  be  vested  in  and  ex- 
clusively belong  to  and  be  held  by  and  to  the  uses  of  the 
said  James  Beeton,  his  heirs  and  assigns,  and  all  promissory 
noteSy  bonds  or  other  securities  shall  be  given  up  to  him  on 
the  signing  of  this  agreement,  and  all  necessary  assistance 
in  the  recovering,  at  law  or  in  equity,of  any  sums  of  money 
owing  on  the  said  notes  or  other  securities  shall  be  given  by 
the  said  William  White  as  heretofore.    And  for  the  securing 
the  payment  of  the  sum  of  8778/.  14#.  as  aforesaid  and  the 
interest  that  may  become  due  thereon,  the  said  James 
Beeton  hereby  agrees  to  deposit  with  the  said  William 
White  the  title  deeds  and  conveyance  of  certain  lots  of  land 
belonging  to  the  said  James  Beeton,  to  remain  with  him 
until  the  said  sum  of  8778/.  14s.  and  interest  thereon  shall 
be  fblly  paid.     And  the  said  William  White  hereby  agrees 
that  on  payment  to  him  and  them  of  the  sums  of  money  as 
above  by  the  said  James  Beeton,  he  will  deliver  up  to  the 
said  James  Beeton,  or  his  assigns,  all  the  said  title  deeds 
and  conveyances  of  the  said  lots  of  land  without  injury 
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1861.  ^^^^  to  them ;  and  be  will  not  in  the  meantime  use  thero 
for  any  purpose  but  for  their  care  and  safe  keeping,  ac- 
cording to  the  true  intent  and  meaning  of  this  agreement. 
Witness  our  hands,  the  day  and  year  first  before  written — 
James  Beeton,  William  White,  Wilson  Whitley." — And 
although  before  suit  ail  conditions  precedent  were  fulfilled, 
and  all  things  had  happened,  and  all  times  had  elapsed 
necessary  to  entitle  the  plaintiff  to  a  performance  by  the 
defendant  of  the  said  agreement,  yet  the  defendant  bath 
not  paid  the  said  principal  sums  of  money  by  the  said 
agreement  to  be  paid  to  the  plaintiff,  or  any  part  thereof,  or 
any  interest  thereon. 

Plea. — ^That  the  said  Society  was  a  common  partnership 
and  was  not  constituted  under  any  act  of  parliament:  that 
the  defendant  entered  into  the  contract  in  the  declaration 
mentioned  on  the  faith  and  in  consideration  of  all  the 
shares  in  the  said  Society  being  vested  in  him :  that  neither 
the  plaintiff  nor  the  said  William  Whitley  had  any  power 
or  authority,  nor  were  they,  or  either  of  them,  ever  ready  or 
willing  or  able,  to  vest  in  the  defendant  the  said  five  shares 
of  the  said  Charles  Todd,  nor  did  the  same  ever  vest  in  the 
defendant ;  and  the  said  Charles  Todd  has  wholly  repudiated 
the  said  contract :  that  neither  the  plaintiff  nor  the  said 
Wilson  Whitley  had  any  power  or  authority,  nor  were 
they  or  either  of  them  ever  ready  or  willing  or  able,  to  vest 
in  the  defendant  the  said  shares  of  the  said  John  Good- 
bume,  nor  did  the  said  last  mentioned  shares  ever  vest  in 
the  defendant;  and  the  said  John  Goodbume  has  wholly 
repudiated  the  said  contract:  that,  with  the  exception  of 
certain  shares  held  by  the  defendant,  the  said  shares  in  the 
said  agreement  mentioned  were  all  the  shares  in  the  said 
Society,  and  that  the  substantial  part  of  the  contract  in  the 
declaration  mentioned  was  that  the  defendant  should  become 
the  owner  of  all  the  shares  in  the  said  Society,  so  that  the 
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defendant  might  become  the  sole  partner  in  the  said  Society, 
and  so  that  he  might  carry  on  the  business  of  the  said  So- 
ciety ezchisively  on  his  own  account:  that  by  reason  of  the 
premises,  in  thb  plea  mentioned,  all  the  shares  in  the  said 
Society  never  vested  in  the  defendant,  and  neither  the 
plaintiff  nor  the  said  Wilson  Whitley,  nor  either  of  them, 
ever  was  ready,  willing  or  able  to  vest  in  the  defendant  all 
the  shares  in  the  said  Society,  whereby  the  consideration  for 
the  defendant  entering  into  the  said  contract  failed. 

Demurrer  and  joinder  therein. 

MelUsh  appeared  in  support  of  the  demurrer ;  but  the 
Court  called  on 

Quaini  to  support  the  plea. — The  defendant  entered  into 
the  agreement  upon  the  faith  and  in  consideration  that 
all  the  shares  in  the  Society  should  be  vested  in  him, 
bat  as  two  of  the  shareholders  have  refused  to  vest  in  him 
their  shares,  a  substantial  part  of  the  consideration  has 
failed.  '  [Martin^  B. — Suppose  a  person  says  to  another,  *'  I 
have  a  debt  due  to  me  of  1000/.,  and  A.  B.  has  a  debt 
due  to  him  of  500il,  in  consideration  of  your  paying  me  a 
sum  of  money  I  will  assign  to  you  my  debt  immediately, 
and  I  undertake  to  assign  to  you  the  debt  of  A.  B.  at  the 
end  of  one  year;"  if  he  assigns  his  own  debt,  and  the 
assignee  accepts  the  assignment,  and  has  the  benefit  of  it, 
is  it  any  answer  to  an  action  for  the  consideration  that  he 
has  not  procured  an  assignment  of  the  debt  of  A.  B.  ?]  The 
doctrine  on  this  subject  is  founded  on  the  case  of  Boone  v. 
Eyre  (a),  where  Lord  Mar^field  said: — ''The  distinction 
IS  very  clear^  where  mutual  covenants  go  to  the  whole  of  the 
conMideration  on  both  sides,  they  are  mutual  conditions^  the 
one  precedent  to  t/ie  otlier.  But  where  they  go  only  to  a 
part,  where  a  breach  may  be  paid  for  in  damages,  there  the 

{a)  1  H.  Black.  273,  n. 
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1861.       defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead 
^trP'^^^      it  as  a  condition  precedent.     The  authorities  are  discussed 

White  '^ 

V-  in  1  Wms.  Saund.  319  b.»  note,  where  rules  are  laid  down 

Bbbtor. 

for  ascertaining  when  covenants  are  dependent  or  inde- 
pendent Here  the  defendant's  bargain  was  that  he  should 
become  the  sole  proprietor  of  all  the  shares  in  the  Society, 
and,  as  the  bringing  a  cross  action  would  not  effect  that 
object,  the  breach  could  not  be  compensated  by  damages. 
In  Ritchie v»  Aikm$an{a)f  where  it  was  held  that  the  delivery 
of  a  complete  cargo  was  not  a  condition  precedent  to  the 
right  to  recover  a  freight,  the  sum  to  be  recovered  was  ap- 
portionable.  Glaholm  v.  Hays  {b\  CroockewU  v.  Fletcher  (c) 
and  Ellen  v.  Topp{d)  establish  this  rule,  that,  although  part 
of  the  consideration  has  been  enjoyed,  yet,  if  a  substantial 
part  has  not  been  performed,  the  contract  cannot  be  enforced. 
In  Chanter  v.  Leese  («),  the  consideration  for  the  defend- 
ant's contract  was  the  exclusive  use  of  six  patents,  but,  one 
of  them  being  void  for  want  of  novelty,  it  was  held  that  the 
contract  could  not  be  enforced,  because  he  had  not  the  whole 
benefit  of  that  for  which  he  contracted.  So,  here,  the  bargain 
was  for  an  entire  thing,  viz.,  all  the  shares  in  the  Society. 
[Bramwelli  B. — ^In  Ellen  v.  Topp  there  was  a  continuing 
duty  to  be  performed :  the  case  may  be  different  where  there 
is  only  a  single  act.  The  defendant  might  have  refused  to 
accept  the  other  shares  until  he  got  an  undertaking  fit>m 
the  two  shareholders  that  they  would  transfer  to  him  their 
shares;  and  he  should  have  returned  the  promissory  notes 
and  other  securities,  and  said,  **  I  will  repudiate  the  con- 
tract unless  all  the  shares  are  transferred  to  me  within  a 
reasonable  time ;"  but  instead  of  doing  so  he  takes  a  benefit 
under  it     Channell,  B. — By  not  repudiating  the  contract 

• 

(a)  10  East,  295.  (d)  6  Exch.  424. 

(6)  2  Man.  &  G.  257.  (e)  4  M.  &  W.  295.    In  error, 

(e)  1  H.  &  N.  S93.  5  M.  &  W.  69S. 
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does  not  the  defendant  affirm  it  ?]  If  the  defendant  appro-  1861. 
priated  any  portion  of  the  property  after  he  became  aware 
that  the  plaintiff  could  not  perform  his  undertaking,  that 
should  have  been  replied.  [Bramwell,  B. — Suppose  pro- 
missory notes  to  the  amount  of  2000/.  were  handed  over  to 
the  defendant,  and  he  carried  on  the  business  for  a  long 
time,  trying  to  negociate  with  the  two  shareholders  for  the 
transfer  of  their  shares,  is  he  to  pay  nothing  for  the  shares 
he  has  got  ?]  If  the  defendant  had  carried  on  the  business, 
he  would  be  liable  to  account  to  the  other  partners  in  a 
Court  of  equity.  The  authorities  shew  that  the  question, 
whether  covenants  are  dependent  or  independent  of  each 
other,  is  to  be  determined  by  the  intention  of  the  parties  as 
it  appears  on  the  instrument.  Slavers  v.  Curling  (a)  and 
MaehUash  The  Midland  Counties  Raiboay  Company  {b)  point 
out  the  distinction  between  covenants  the  breach  of  which 
may  be  compensated  by  damages,  and  covenants  which  go 
to  the  whole  consideration. 

MdUshf  contra. — There  has  been  no  such  failure  of 
consideration  as  to  preclude  the  plaintiff  from  recovering 
in  this  action.  The  declaration  contains  a  general  averment 
of  the  occurrence  of  all  things  necessary  to  entitle  the 
plaintiff  to  a  performance  by  the  defendant  of  his  agree- 
ment. The  plea  alleges  that  the  plaintiff  has  not  per- 
formed that  portion  of  his  contract  which  relates  to  the 
vesting  in  the  defendant  the  shares  of  two  shareholders. 
Therefore  it  must  be  assumed  that  everything  has  been 
done  by  the  plaintiff  except  that  which  the  plea  alleges  is 
not  done.  In  this  respect  the  case  differs  from  Chanter  v. 
Lets  (c),  because  there  the  declaration  contained  no  aver- 
ment of  performance  of  any  condition  precedent     This 

(a)  3  Ring.  N.  C.  355.  (Jb)  14  M.  &  W.  548. 

(c)  4  M.  &  W.  295.    In  error,  5  M.  &  W.  698. 
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case  is  also  unlike  EUen  v.  Tapp  (a),  where  there  was  to  be 
a  continual  performance  of  the  whole  agreement  on  both 
sides ;  so  that  when  one  party  ceased  to  perform  his  part 
the  other  was  at  liberty  to  do  so.  The  cases  are  reviewed, 
and  the  rule  laid  down  in  Boone  ▼.  Eyre  (b)  is  thus  ex- 
plained in  1  Wms.  Saund.,  320  rf,  note : — "  Hence  it  ap- 
pears that  the  reason  of  the  decision  in  these  and  other 
similar  cases,  besides  the  inequality  of  the  damages,  seems 
to  be  that  where  a  person  has  received  a  part  of  the  con* 
sideration  for  which  he  entered  into  the  agreement,  it  would 
be  unjust  that,  because  he  has  not  had  the  wtiole,  he  should 
therefore  be  permitted  to  enjoy  that  part  without  either 
paying  or  doing.anything  for  it.  Therefore  the  law  obliges 
him  to  perform  the  agreement  on  his  part,  and  leaves  him 
to  his  remedy  to  recover  any  damage  he  may  have  sustained 
in  not  having  received  the  whole  consideration.**  Campbell 
V.  Jones  (c)  was  decided  on  that  principle.  Ritchie  v. 
Atkinson  (d)  is  an  express  authority  that  the  transfer  of  all 
the  shares  is  not  a  condition  precedent  to  the  plaintiff's 
right  to  payment  for  his  shares.  The  plaintiff  cannot,  at 
law  or  in  equity,  recover  back  that  which  the  defendant 
has  received ;  and  the  defendant  ought  not  to  have  taken 
any  benefit  under  the  agreement  without  first  ascertaining 
that  the  plaintiff  was  in  a  position  to  transfer  to  him  all  the 
shares.  The  defendant,  by  accepting  a  part  performance 
of  the  contract,  has  precluded  himself  from  insisting  upon 
the  performance  of  the  remainder  as  a  condition  precedent 
to  the  plaintiff's  right  to  recover. 

Pollock,  C.  6. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  The  agreement  is  set  out  in  hsec 
verba,  and  it  appears  to  be  made  between  the  defendant 

(a)  6  Ezch.  424.  (c)  6  T.  R.  570. 

(b)  1  H.  Black.  273,  n.  (d)  10  East,  295. 
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of  the  one  part,  and  the  plaintiff  and  W.  Whitley  of  the  1861. 
second  part  The  agreement  then  stipulates,  in  substance, 
that  all  the  shareholders  in  a  loan  society  shall  give  up  their 
shares  to  the  defendant  at  certain  prices.  He  is  to  pay  to  the 
plaintiff  a  certain  sum,  to  pay  to  Whitley  another  sum,  and 
to  pay  to  other  persons^  who  do  not  appear  to  have  signed 
the  agreement,  other  sums.  I  can  see  nothing  to  prevent 
the  fact  that  he  had  agreed  with  the  other  shareholders,  and 
then  came  to  the  plaintiff  and  Whitley  and  said,  **  I  have 
bargained  with  the  other  parties,  if  you  will  sign  this  agree- 
ment you  need  not  trouble  yourselves  about  them ;"  where- 
upon the  plaintiff  and  Whitley  agree  to  give  up  their  shares 
upon  payment  to  each  of  them  of  a  certain  sum.  After  a 
lapse  of  more  than  four  years  the  plaintiff  wants  to  be  paid, 
and  then  the  defendant  says,  **  I  have  not  got  the  other 
shareholders  to  agree,  and  cannot  get  the  whole  of  the  shares 
in  the  Society ;  therefore  I  am  not  in  the  position  in  which  I 
ought  to  be,  because  I  entered  into  the  agreement  upon 
the  faith  that  I  was  to  have  the  whole."  It  may  be  his 
misfortune  or  his  fault  that  he  has  failed  to  carry  out  the 
arrangement,  but  that  cannot  affect  the  plaintiff's  rights. 
It  appears  to  me,  therefore,  that  this  case  does  hot  fall 
within  the  rule  relied  upon  by  Mr.  Quain,  where  the 
parties  have  agreed  that  the  performance  of  certain  things 
shall  be  a  condition  precedent.  It  is  clear  that  the  de- 
fendant derived  considerable  benefit  from  the  agreement, 
for  all  the  property  belonging  to  the  Society  was  vested  in 
him. 

Bbamwell,  B. — I  am  of  the  same  opinion.  I  think 
Lord  Kenyan's  remark  in  Campbell  v.  Janes  (a)  is  perfectly 
correct,  viz.,  that  *'  whether  these  kinds  of  covenants  be  or 
be  not  independent  of  each  other  must  certainly  depend  on 

(a)  6  T.  R.  570. 
VOL.  VII. — N.  S.  E  EXCH. 
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1861.        ^^^  S^o^  sense  of  the  case,"  except  where  the  parties,  by  ex- 
^^p'^^"^      press  agreement,  have  determined  that  something  shall  be  a 
9.  condition  precedent  In  the  common  case  of  building  a  hoase, 

the  person  who  employs  the  builder  says,  '*  the  money  shall 
be  paid  when  the  house  is  built  ;**  and  if  it  is  not  built,  the 
money  is  not  payable  because  the  contract  has  not  been 
performed.  But  where  there  is  no  express  stipulation 
making  the  performance  of  some  act  a  condition  precedent. 
Lord  Kenyan's  observation  applies. 

The  question  then  is,  what  is  the  good  sense  of  the  case 
which  we  have  now  to  decide.  I  cannot  help  thinking 
that  the  performance  of  an  act  may  be  at  one  time  a  con- 
dition precedent  and  not  at  another.  For  instance,  if  I 
bargain  for  the  purchase  of  ten  horses  for  a  certain  sum  of 
money,  and  the  seller  delivers  only  nine,  I  may  say  to  him, 
^*  I  will  not  accept  them ;  my  bargain  was  for  ten."  But  if 
instead  of  so  doing  I  take  the  nine  horses  and  use  them, 
that  which  was  at  one  time  a  condition  precedent,  by  my 
own  conduct  has  become  no  condition  precedent.  Therefore 
the  delivery  of  ten  horses  was  a  condition  precedent  at 
one  time  and  not  at  another.  In  the  case  of  Ritchie  v. 
Atkinson  (a),  the  defendant  might  have  s^d  to  the  plaintiff, 
*'  You  have  not  performed  your  condition  precedent  to  sail 
on  a  particular  day,  and  we  will  not  load ;"  but,  having 
loaded,  they  could  not  say  <*  the  freight  shall  not  be  paid  be* 
cause  it  was  a  condition  precedent  that  you  should  sail  on  a 
particular  day."  So,  in  this  case,  the  defendant  might  have 
said  to  the  plaintiff  and  Whitley,  '*  I  will  not  take  from  yon 
any  assignment  of  your  shares  until  I  am  sure  that  you 
have  the  authority  of  the  two  other  shareholders  to  vest 
in  me  their  shares,  so  that  I  shall  get  the  full  benefit  of  the 
contract."  However,  he  did  not  do  so,  but  took  all  the 
property,  credits  and  securities  of  the  Society— for  we 

(a)  10  East,  295. 
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mast  assnme  that  the  allegations  in  the  declaration,  not 

controverted  by  the  plea,  are  the  true  facts. 

Then,  is  it  a  condition  precedent  to  the  performance  of  his  «• 

Bestoh* 
contract  that  the  shares  of  the  two  refractoxy  shareholders 

should  be  vested  in  him  ?  We  must  look  at  the  good  sense 
of  the  matter,  and  I  think  that  in  cases  of  this  kind  there 
may  be  a  part  performance  where  there  is  no  condition 
precedent  Suppose,  for  instance,  the  guardians  of  a  Union 
workhouse  contracted  with  a  baker  to  supply  100  loaves 
every  day  for  three  months,  and  he  supplied  them  with 
one  exception,  when  he  delivered  99  only,  it  would  be 
preposterous  to  say  that  he  is  not  entitled  to  be  paid  the 
contract  price.  Again,  suppose  the  baker  delivered  the 
100  loaves  on  one  day  only,  is  he  entitled  to  be  paid  the 
contract  price?  It  seems  to  me  that  would  be  equally 
unjost,  and  that  the  guardians,  who  had  the  100  loaves  for 
one  day  only,  might  reasonably  complain  that  a  new  con- 
tract should  be  forced  upon  them ;  and  as  to  retaining  the 
loaves  they  might  say,  **  We  cannot  help  it,  for  they  are 
consumed."  Therefore,  it  seems  to  me  that  there  may  be 
cases  of  partial  performance  in  which  the  party  would  not 
be  entitled  to  the  contract  price,  and  there  may  be  other 
cases  of  partial  performance  in  which  he  would  be  entitled 
to  the  contract  price.  Then  where  is  the  line  to  be  drawn  ? 
If  there  is  a  substantial  performance  of  the  contract  the 
price  must  be  paid,  and  the  remedy  is  by  a  cross  action. 
If  one  loaf  only  was  missing  out  of  3000  which  ought  to 
have  been  delivered,  there  would  be  a  substantial  per- 
formance of  the  contract,  but  upon  what  deficiency  there 
would  cease  to  be  a  substantial  performance  is  another 
question.  Applying  that  reasoning,  has  there  been  in  this 
case  such  a  substantial  performance  of  the  contract  that  tha 
plaintiff  is  entitled  to  the  price  and  the  defendant  is  driven 
to  his  cross  action  ?    I  am  not  sure*  that,  upon  demurrer 

E  2 
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1861.       ftnd  with  the  materiab  before  us,  that  question  can  be 
correctly  determined,  but  I  think  the  answer  is,  that  the 
defendant  has  undertaken  to  make  a  good  plea  and  has 
fiuled,  and  that  it  appears  bj  the  dedaimtion  that  enough 
has  been  done  bv  the  plaintiff  to  entide  him  to  the  con- 
tract price.     I  pnt  it  on  this  ground — the  promissory  notes, 
bonds  and  other  securities  of  the  Society  are  to  be  handed 
OTcr  to  the  defendant  immediately  on  agning  the  agree- 
ment, and,  if  he  wanted  guarantees  that  the  shares  of  the 
two  refractory  shareholders  should  vest  in  him,  he  ought 
not  to  have  signed  an  agreement  whereby  he  was  bound 
at  once  to  take  the  assets  with  the  securities  of  the  Society. 
Inasmuch  as  one  act  whidi  the  plaintiff  had  to  do  was  to 
be  done  at  one  time,  and  another  act,  namely  the  getting 
the  assent  of  the  two  shareholders  to  Test  their  shares  in 
the  defendant,  was  to  be  done  at  a  future  time,  there  is 
good   reason  for  siippodng  that  the  performance  of  the 
latter  act  is  not  a  condition  precedent.     It  may  be  that 
the   defendant    would   have   been    at   liberty,    afier  the 
lapse  of  a  reasonable  time  for  procuring  the  assent  of  the 
two  shareholders,  to  have  returned  to  the   plaintiff  the 
property  and  securities  received  from  him,  and  to  have 
reinstated  him  so  far  as  pnurticable;  and  then  to  have  said, 
**You  have  not  performed  your  contract,  and  you  were 
bound  to  do  so  within  a  reasonable  time;  although  I  was 
obliged  to  take  the  property  and  securities  at  the  time  the 
agr^mcnt  vras  signed,  I  now  retum  them  to  you,  and 
rescind  the  contract,  as  you  have  failed  to  peribrm  the 
whole  of  your  undertaking**" 

In  whatever  vray  the  case  is  regarded,  it  seems  to  me 
that  the  plea  is  defective.  It  ought  at  least  to  have  stated 
that  a  reasonable  time  had  elapsed  before  the  commence- 
ment of  this  suit,  fer  the  plaintiff  to  get  the  consent  of  the 
two  diareholdcrs,  and  that  he  had  fiiiled ;  that  in  a  reason- 
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able  time  afterwards  the  defendant  returned  what  he  had  1861. 
received  and  rescinded  the  agreement.  If  a  good  plea 
could  be  made  (and  I  doubt  whether  it  could  at  law, 
because  the  plaintiff  was  to  do  one  act  at  one  time  and 
another  act  at  another  time)}  it  could  only  be  done  in  the 
way  I  have  stated.  Further,  that  the  substantial  part  of 
the  contract  could  not  be  performed  without  the  consent 
of  the  two  shareholders  to  the  vesting  of  their  shares  in 
the  defendant,  must  be  by  reason  of  the  property,  securities 
and  shares  delivered  to  the  defendant  being  of  no  sensible 
value,  as  compared  with  the  vesting  in  him  of  those  shares, 
but  the  plea  fails  to  state  that. 

Upon  the  whole,  therefore,  I  come  to  this  conclusion : 
Hist,  that  inasmuch^ as  the  plaintiff  was  to  deliver  the 
securities  to  the  defendant  at  one  time,  and  at  another  time 
to  get  the  consent  of  the  two  shareholders  to  the  vesting 
of  their  shares  in  the  defendant,  the  performance  of  the 
latter  act  is  not  a  condition  precedent  to  the  plaintiff's 
right  to  recover  in  this  action ;  but  the  non-performance  of 
that  act  is  the  subject  of  a  cross-action.  Secondly,  assuming 
that  the  performance  of  that  act  was  a  condition  precedent, 
it  was  only  so  in  the  sense  I  have  already  described,  where 
the  party  roust  insist  on  his  right  to  the  performance  of 
that  part  of  the  contract  before  he  accepts,  or,  having 
accepted,  retains  the  benefit  of  the  other  part.  Thirdly, 
if  the  performance  of  the  act  is  to  be  treated  as  a. condition 
precedent  on  account  of  the  comparative  worthlcssness  of 
that  part  of  the  contract  which  the  plaintiff  has  performed, 
the  defendant  should  have  made  that  apparent  on  his  plea. 
Therefore,  upon  all  the  three  grounds  on  which  it  was 
suggested  that  the  vesting  of  these  shares  in  the  defendant 
was  a  condition  precedent,  Mr.  Quain  has  failed,  that  is  to 
say,  he  has  failed  to  shew  that  the  performance  of  the  act 
was  in  any  sense  a  condition  precedent ;  or,  assuming  it 
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1861.  wa8»  he  has  fiiiled  to  shew  that  the  defendant  availed  himself 
of  his  right  to  its  performance^  and,  within  a  reasonable 
time,  returned  what  he  had  received ;  and  he  has  also 
failed  to  shew  any  condition  precedent,  by  alleging  the 
comparative  worthlessness  of  that  part  of  the  contract  which 
the  plaintiff  did  perform.  For  these  reasons  I  think  that 
the  plaintiff  is  entitled  to  judgment.  My  brother  Martin^ 
who  has  left  the  Court,  requested  me  to  state  that  he  is 
of  the  same  opinion. 

Channell,  B. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  The  agreement  is  set  out  in  terms 
in  the  declaration,  and  the  plaintiff  seeks  to  recover  his 
proportion  of  the  money  payable  under  that  agreement. 
No  objection  has  been  made  to  the  declaration,  and  the 
question  is  whether  it  is  answered  by  the  plea.  The 
defendant  relies  upon  this;  that  the  plaintiff  has  not 
done  any  act  by  which  he  has  vested  in  the  defendant  the 
shares  of  two  of  the  shareholders  in  the  Society,  and  that 
they  have  repudiated  the  contract.  Then,  does  that  afford 
any  answer  to  the  declaration  ?  Upon  these  pleadings  it 
must  be  assumed  that  all  the  stipulations  of  the  contract 
required  to  be  pefformed  before  the  time  arrived  for  pay- 
ment of  the  money  to  the  plaintiff,  have  been  performed 
with  the  exceptions  of  the  two  particulars  I  have  men- 
tioned. The  question  then  is,  whether  the  defendant  is 
liable  to  pay  to  the  plaintiff  these  sums  of  money,  which 
are  the  stipulated  proportions  which  he  was  to  receive,  or 
whether  the  defendant  can  say  that  there  has  been  an 
entire  failure  of  the  contract  so  as  to  preclude  the  plaintiff 
from  recovering  them.  I  am  of  opinion  that  he  cannot, 
and  that  the  vesting  in  the  defendant  the  shares  of  the 
two  shareholders  who  repudiated  the  contract  was  not  a 
condition  precedent  to  the  plaintiff's  right  to  recover.     I 
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agree  that  in  a  certain  sense  it  might  have  been — the  1861. 
defendant  might,  if  he  bad  thought  fit,  have  stood  aloof 
from  any  acquiescence  in  a  part  performance  of  the  con- 
tract by  the  plaintiff.  I  agree  that  the  performance  of 
certain  stipulations  might  not  give  the  plaintiff  a  right  to 
recover  this  money  vrhen  the  rest  have  not  been  performed. 
Bat  in  this  case  there  has  been,  not  a  mere  partial  per- 
formance by  the  plaintiff,  but  a  partial  performance  which 
has  been  accepted  by  the  defendant,  and  of  which  he  has 
had  the  benefit;  for  on  these  pleadings  we  must  assume 
that  all  the  promissory  notes,  bonds  and  other  securities 
were  delivered  up  to  the  defendant  on  signing  the  agree- 
ment, and  that  all  necessary  assistance  has  been  rendered 
to  him  for  the  recovery,  at  law  or  in  equity,  of  any  monies 
owing  on  the  notes  or  other  securities.  It  seems  to  me 
that  the  defendant  should  either  have  repudiated  the  con- 
tract before  this  action  was  brought,  and  have  returned  all 
that  he  obtained  by  it,  or  he  should  have  averred  in  his 
plea  that  a  reasonable  time  had  not  elapsed  so  as  to  enable 
him  to  see  whether  the  plaintiff  would  perform  the  rest  of 
the  contract.  For  want  of  that  averment,  I  think  that  the 
plea  is  bad. 

It  seems  to  me  that  the  case  falls  within  the  principle  of 
the  decisions  in  Boone  v.  JSyre  (a),  Ritchie  v.  Atkinson  (b) 
and  Campbell  v.  Jones  (c) ;  and  is  distinguishable  from  the 
cases  of  Chantler  v.  Lees  (d)  and  Ellen  v.  Topp  (e),  on  the 
ground  that  it  cannot  be  said  that  the  plaintiff  was  to  con- 
tinue to  do  something,  which  was  to  be  the  consideration  for 
the  performance  by  the  defendant  of  his  part  of  the  contract 

Judgment  for  the  plaintiff. 

(o)  1  H.  Black.  278,  n.  (d)  4  M.  &  W.  295.    In  error, 

Ih)  10  East,  295.  5  M.  &  W.  698. 

(c)  6  T.  B.  570.  (0  6  Exch.  424. 
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1861. 


•'w^*  10*  Hailes  v.  Mark& 

To  an  action  J^  HE  declaration  stated  that  the  defendant  assaulted  the 

for  false 

imprisonment,  plaintiff,  and  gave  him  into  the  custody  of  a  policeman,  and 

the  defendant 

pleaded  a  caused  him  to  be  imprisoned  in  a  prison,  police  station  and 

alleging     '  police  court  for  a  long  time,  whereby  the  plaintiff  was  in- 
several  facts  .         1  •     !_•       1_          .             1     ^1_ 

which  consti-  jured  in  his  character  and  otherwise. 

SlfaSTp^:  Pleas.-First :  Not  guilty. 

bable  cause  for       Second.— That  before  the  said  time  when,  &c.,  goods  of 

the  defendant  '         '  o 

«[J»P®^ting  the  defendant  (to  wit)  engravings  and  prints  to  the  number 

tiff  had  stolen  of  many  hundreds,  and  of  the  value  of  1000/.  or  thereabouts, 

his  iroods. 

At  the  trial  had  been  and  were  feloniously  stolen,  taken  and  carried 

failed  to  prore  Away ;   and  that  the  defendant  at  the  said  time,  when  &c., 

tions  in  the^  ^*^  8°^^  ^^^  probable  cause  to  suspect,  and  vehemently 

&^^^d  Jud^e  suspected  the  plaintiff  to  have  been  guilty  of  the  said  felony 

Miendeditbj  upon  the  following  grounds  (to  wit)  the  said  goods  were 

and  striking  stolen  from  the  defendant's  stock  in  his  business  of  a  print- 
out others. — 

Held,  that  the  seller,  at  divers  times  between  Christmas  1860,  and  the  6th 

was  properly  day  of  February,  1861,  when  the  same  was  discovered;  and 

facts^'stated  that  the  plaintiff  had  been  during  all  that  time  making 

M  amended  frames  for  the  defendant,  in  the  defendant's  said  trade,  and 

^nfi^n?"  '^®  plaintiff  frequently  went   to  the  defendant's  place  of 

able  and  pro-  business  where  the  said  goods  were  stolen,  and  on  many  of 

bable  cause  for  ^                                                              '' 

the  suspicion,  these  occasions  sent  the  defendant's  boy  out  for  things,  or 

In  an  action  ^                   ^ 

for  false  im-  upstairs  ou  somc  errand  or  excuse,  on  which  occasions  he 

the  question  of  was  down  in  the  room  where  the  said  goods  were  kept,  and 

and  probable  whence  they  were  stolen,  and  had  the  opportunity  of  steal- 

^^uV  for^^he  ^"8  ^he  same ;   and,  although  during  that  time  he  was  in 

dcdl^  *and  pecuniary  difficulties,  and  paying  off  a  County  Court  judg- 

not  for  the  ment  at  the  rate  of  Ss,  a  month,  he  was  dealing  largely  in 

prints  of  the  same  sort  as  those  which  had  been  stolen  from 
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the  defendant,  and  bad  frequently  left  large  bundles  of  such  isei. 
prints  at  a  public-bouse ;  and,  according  to  tbe  statement  of 
one  Brail,  had  sold  to  him  during  that  time  300/.  vrortb  of 
prints :  wherefore  tbe  defendant  did  what  vras  complained 
of,  in  causing  tbe  plaintiff  to  be  arrested  and  dealt  with  ac- 
cording to  law  for  tbe  said  offence. 

The  plaintiff  joined  issue  on  the  pleas. 

At  the  trial,  before  ChanneU,  B.,  at  tbe  London  Sittings 
in  last  Easter  Term,  tbe  following  facts  appeared: — The 
defendant  was  a  printseller,  in  the  Minories,  London,  and 
the  plaintiff,  who  was  a  frame  maker,  had  made  frames 
for  him  for  many  years.  The  course  of  dealing  was  for 
the  defendant  to  give  tbe  plaintiff  prints  in  discharge  of  bis 
account  for  frames.  At  Christmas,  1860,  the  defendant 
took  stock,  when  the  numbers  of  each  print  were  carefully 
ascertained.  In  February,  1861,  tbe  defendant  missed  a 
large  quantity  of  prints  of  the  yalue  of  1000/.  They  were 
of  various  kinds,  some  being  coloured  and  others  plain.  The 
defendant  kept  a  case  on  tbe  counter,  called  tbe  counter- 
case,  within  which  were  a  number  of  prints  sufficient  to  . 
supply  the  ordinary  demands  of  bis  customers.  When  tbe 
case  was  empty  it  was  tbe  practice  to  take  down  other 
prints  from  a  shelf  in- tbe  shop  and  again  fill  tbe  case.  On 
one  occasion  a  greater  quantity  of  prints  were  required  than 
tbe  counter-case  could  supply,  and  the  plaintiff  went  to 
the  shelf  when  he  found  that  there  were  not  sufficient  there 
to  fill  the  case.  On  inquiry  be  ascertained  that  tbe  plain- 
tiff had  been  in  tbe  habit  of  coming  to  the  shop  early  in  the 
morning,  and  sometimes  with  a  cart,  when  the  only  person  in 
the  shop  was  a  boy,  whom  he  used  to  send  upstairs  or  on  some 
errand.  The  defendant,  with  a  detective  officer,  went  to  the 
shop  of  one  Brail,  a  printseller  in  Whi  techapel,  and  there  found 
a  large  quantity  of  prints  of  the  value  of  300iL  or  400iL,  some 
of  which  were  coloured  and  corresponded  with  those  be  bad 
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1861.  lost;  others  were  uncoloured  and  corresponded  with  those 
he  had  given  the  plaintiff  for  his  frames.  According  to  the 
evidence  of  the  defendant.  Brail  said  he  had  bought  prints 
of  the  plaintiff  to  the  amount  of  SOOL  since  December ; 
but  the  detective  officer,  who  was  a  witness  for  the  defend- 
ant, stated  that  all  Brail  said  was  that  he  had  laid  out  300iL 
in  prints,  but  did  not  mention  the  nature  of  the  transactions, 
or  the  time  over  which  they  extended.  The  defendant  then 
gave  the  plaintiff  into  custody  on  a  charge  of  stealing  hia 
prints,  and  the  plaintiff  was  taken  before  a  police  magis- 
trate, when,  after  several  remands,  he  was  dischaiged. 
There  was  no  evidence  that  the  plaintiff  was  in  pecuniary 
difficulties,  or  that  a  County  Court  judgment  had  been 
obtained  against  him ;  neither  was  it  proved  that  he  had 
left  prints  at  a  public^house,  as  alleged  in  the  second  plea. 

The  defendant's  counsel  applied  for  leave  to  amend 
that  plea  by  striking  out  the  allegations  not  proved.  The 
learned  Judge  reserved  the  point,  and  told  the  jury  to 
consider  the  second  plea  as  if  the  allegations  not  proved 
were  struck  out^  and  to  say  whether  they  were  satisfied 
that  the  defendant  had  reasonable  and  probable  cause 
for  believing  that  the  plaintiff  had  committed  a  felony. 
The  jury  found  that  a  robbery  had  taken  place  on  the 
defendant's  premises  to  a  considerable  amount,  and  that  the 
plaintiff  had  opportunities  for  carrying  away  prints;  but  that 
the  defendant  was  not  justified  in  giving  him  into  custody, 
and  they  found  a  verdict  for  the  plaintiff  with  30/.  damages, 
leave  being  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him. 

B.  C.  Robinson^  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  question  of  reasonable 
and  probable  cause  was  for  the  Judge  instead  of  the  jury, 
and  that  the  facts  found  by  the  jury  afforded  reasonable  and 
probable  cause  for  giving  the  plaintiff  into  custody,  although 
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floine  of  the  facts  alleged  in  the  plea  were  not  proYed :  and        1861. 
that  the  learned  Judge  ought  to  have  amended  the  plea : 
or  why  there  should  not  be  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

Joyce  and  BuiUr  Rigby  now  shewed  cause. — The  first 
question  is,  whether  the  plea  could  be  amended  at  the  trial; 
the  second,  whether  it  ought  to  have  been  amended*  It 
is  submitted  that  the  plea  could  not  be  amended,  for  two 
reasons:  first,  the  plaintiff  was  deprived  of  his  right  to 
demur  to  the  plea ;  and  secondly,  there  is  this  distinction 
between  an  action  of  trespass  for  false  imprisonment  and  an 
action  for  a  malicious  prosecution,  that  in  the  latter  it 
is  a  question  for  the  Judge  to  decide  whether  there  was 
reasonable  and  probable  cause  for  the  prosecution,  and 
the  plaintiff  must  prove  malice  and  want  of  reasonable 
and  probable  cause ;  but  in  the  action  for  false  im- 
prisonment the  defendant  must  prove  that  he  had  reason- 
able and  probable  cause  for  suspecting  the  plaintiff,  which 
is  a  question  for  the  jury ;  and  it  is  also  a  question  for  them 
whether  the  defendant  acted  under  a  bon&  fide  belief  that 
the  plaintiff  had  committed  felony.  Now,  the  facts  which 
induced  the  defendant  to  suspect  that  the  plaintiff  had  com- 
mitted felony  are  those  alleged  in  the  second  plea;  but 
some  of  those  allegations  were  not  proved;  yet  because 
the  remainder  afford  reasonable  and  probable  cause  for  sus- 
picion, is  the  Court  to  say  that  they  alone  operated  on  the 
mind  of  the  defendant?  [BramweH  B.^Suppose  one  of 
the  facta  alleged  in  the  plea  was  that  the  defendant  saw  the 
plaintiff  running  down  a  certain  street,  but  it  turned  out 
that  it  was  not  the  plaintiff,  would  the  plea  be  disproved 
because  it  contained  that  allegation  ?  Or  suppose,  instead 
of  its  being  alleged  in  the  plea,  the  defendant  was  asked, 
"  Did  you  not  say  that  you  saw  the  plaintiff  running  down 
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a  certain  street,  and  did  jou  not  act  upon  that  belief? " 
and  the  defendant  answered,  **  I  did/  is  the  plaintiff  to  re- 
cover, although  other  facts  are  proved  which  justified  the 
imprisonment?]  Where  a  party  relies  on  a  variety  of 
circumstances  as  having  operated  on  his  mind,  and  it  turns 
out  that  some  of  them  are  untrue,  it  is  impossible  to  say  on 
which  he  acted.  [Martin,  B.,  referred  to  the  36th  section 
of  the  Common  Law  Procedure  Act,  I860.]  The  defend- 
ant cannot  justify  the  imprisonment  unless  he  had  reasonable 
ground  for  suspecting  the  plaintiff,  and  acted  under  a  bon& 
fide  belief  that  he  had  committed  felony :  Abridg.  Trespass 
(D.)  3.  The  law  is  thus  laid  down  by  Tindal,  C.  J.,  in 
Broad  v.  Ham  (a) : — "  In  order  to  justify  a  defendant  there 
must  be  a  reasonable  cause,-^such  as  would  operate  on  the 
mind  of  a  discreet  man :  there  must  also  be  a  probable 
cause, — ^such  as  would  operate  on  the  mind  of  a  reasonable 
man ;  at  all  events  such  as  would  operate  on  the  mind  of 
the  party  making  the  charge ;  otherwise  there  is  no  probable 
cause  for  him."  Harris  v.  Dignum  (6),  Hogg  v.  Ward  (c) 
and  Davis  v.  Russell  {d)  are  authorities  to  the  same  effect 
Assuming  that  there  was  power  to  amend  the  plea,  for  the 
same  reasons  it  ought  not  to  have  been  exercised. — They 
also  argued  that  the  facts  proved  did  not  afford  reasonable 
and  probable  cause. 

jB.  C  Rdbmson  appeared  in  support  of  the  rule,  but  was 
not  called  upon  to  ai^gue. 

CuANMELL,  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  absolute  to  enter  the  verdict  for  the  defendant. 
I  deliver  my  judgment  first,  in  order  to  state  the  facts. 
(His  Lordship  then  stated  the  facts  as  above  set  forth). — 

(a)  5  Bing.  N.  C.  722.  725.  (e)  8  H.  &  N.  417. 

\h)  1  F.  &  F.  6SS.  Id)  6  Bing.  854. 
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It  appeared  to  me  at  the  trial,  that  some  of  the  allegations 
in  the  second  plea  were  not  proved.  There  was  no  evi- 
dence that  the  defendant  was  paying  ofF  a  County  Court 
judgment,  nor  that  he  was  dealing  largely  in  prints  of  the 
same  sort  as  those  which  had  been  stolen  from  the  de- 
fendant, and  had  frequently  left  large  bundles  of  such 
prints  at  a  public-house ;  and  the  jury  negatived  the  fact 
that  he  was  in  pecuniary  difficulties.  The  concluding  alle- 
gation in  the  plea  as  to  the  statement  of  Brail  was  not 
correct,  for  the  jury  found  that  the  detective  officer  gave 
the  true  version  of  the  conversation.  The  plea  was  amended 
by  striking  out  the  former  allegations  and  amending  the 
latter ;  and  the  first  question  is,  whether  it  was  capable  of 
being  amended  at  all,  this  being  an  action  in  which  it  is 
necessary  for  the  defendant  cither  to  shew  actual  guilt  or 
reasonable  and  probable  cause  for  suspecting  it,  such 
reasonable  and  probable  cause  being  composed  of  the 
several  circumstances  stated  in  the  plea.  It  has  been 
argued  on  the  one  hand,  that  this  is  a  plea  in  excuse, 
compounded  of  several  circumstances,  every  one  of  which 
must  be  proved.  On  the  other  hand,  it  is  said  that  in  this, 
as  in  other  cases,  it  is  sufficient  to  prove  so  much  of  the 
plea  as  affords  an  answer  to  the  action.  Looking  at  the 
act  of  parliament,  I  am  of  opinion  that  the  amendment  was 
properly  made.  It  seems  to  me  that  the  allegations  not 
proved  may  be  struck  out  of  the  plea.  Then,  with  regard 
to  the  concluding  allegation,  the  jury  have  found  that  it  was 
not  true  in  the  sense  as  pleaded,  but  in  a  modified  sense,  and 
I  think  it  was  proper  to  amend  that  allegation  accordingly. 
The  right  to  amend  by  altering  is  substantially  the  same 
as  the  right  to  strike  out ;  and  if  the  Judge  has  power  to 
amend  by  striking  out,  he  must  have  power  .to  substitute. 
The  question  then  comes  to  this,  whether  there  is  shewn 
on  the  face  of  the  plea,  as  amended,  sufficient  reasonable 
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1861.  <uid  probable  cause  for  the  defendant  giving  the  plaintiff 
into  custody.  I  entertain  a  strong  opinion  that,  taking 
the  facts  which  the  pica  as  amended  discloses,  there  was 
reasonable  and  probable  cause.  At  the  trial  I  was  of 
opinion  that  the  question  of  reasonable  and  probable  cause 
was  one  of  law  for  me  to  decide,  but  to  avoid  the  necessity 
for  a  new  trial  I  left  that  question  to  the  jury.  Upon 
these  grounds  I  think  the  rule  ought  to  be  absolute. 

Pollock,  C.  B. — I  am  also  of  opinion  that  the  rule 
ought  to  be  absolute.  I  think  that  a  verdict  for  the 
defendant  is  more  consistent  than  a  nonsuit,  because  the 
jury  have  exercised  their  judgment  on  the  facts,  and  have 
found  that  there  was  reasonable  and  probable  cause.  The 
principal  point  which  we  are  now  deciding  is,  that  a  plea 
of  this  description  may  be  amended, — that  the  plea  so 
amended  furnishes  an  answer  to  the  action  is  a  matter 
quite  subordinate,  as  it  affects  this  particular  case  only. 
If  a  plea  contains  a  statement  at  variance  with  the  facts 
proved,  and  which  ought  to  have  been  pleaded,  of  course 
the  Judge  will  amend,  because  he  merely  corrects  an 
obvious  error  of  the  pleader;  and  that  applies,  not  only  to 
defective  statements  in  the  plea,  but  also  to  striking  out 
allegations  not  proved.  Moreover,  I  am  of  opinion  that 
it  is  not  necessary  to  prove  all  that  is  alleged  in  a  plea  of 
this  kind,  but  that  it  is  sufficient  if  such  allegations  in  the 
plea  are  proved  which  in  the  opinion  of  the  Judge  furnish 
reasonable  and  probable  cause.  With  respect  to  adding 
to  a  plea,  I  am  far  from  laying  down  any  general  doctrine. 
What  is  permitted  to  be  added  must  depend  upon  the 
subject  matter  of  each  case.  I  also  think  it  is  the  province 
of  the  Judge,  not  of  the  jury,  to  decide  what  is  reasonable 
and  probable  cause.  If  it  were  not  so,  the  administration 
of  justice  would  be  uncertain,  for  the  experience  of  most 


Brajiwbll,  B. — ^I  am  also  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  defendant.  Since  the  case  of 
Pcmtan  t.  WiUiams  {b\  I  have  always  understood  that  the 
question  of  reasonable  and  probable  cause  is  one  of  law. 
I  remember  an  action  for  false  imprisonment,  in  which 
Jervis,  C.  J.,  said,  that  the  only  question  for  the  jury  was 
whether  the  facts  were  proved ;  and  the  jury  having  found 
in  the  affirmative  he  directed  a  verdict  for  the  defendant, 
stating  that  in  his  opinion  there  was  reasonable  and  pro- 

(a)  5  Bing.  354.  (b)  2  Q.  B.  169. 
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Judges  must  have  afforded  them  opportunities  of  observing  1861. 
that  evidence  which  in  a  criminal  Court  would  be  sufficient 
for  a  conviction,  when  the  party  complains  of  a  wrong, 
may  have  a  different  effect  with  a  jury  when  the  same 
person  seeks  to  vindicate  a  right.  Looking  at  all  the 
dicumstances  of  the  case,  I  think  there  was  abundant 
evidence  of  reasonable  and  probable  cause.  The  case  of 
Dams  V.  Rtissell  (a)  was  cited  to  shew  that  the  jury  may 
take  into  consideration,  not  only  the  facts  proved,  but 
whether  the  defendant  acted  bona  fide,  believing,  upon 
thoae  facts,  that  he  had  a  right  to  take  the  plaintiff  into 
custody.  But  if  the  jury  find  certain  facts  to  be  true,  and 
the  necessary  consequence  is  that  any  person  acquainted 
with  those  facts  would  believe  that  the  plaintiff  had  com- 
mitted felony,  I  do  not  think  it  necessary  to  ask  the  jury 
whether  the  defendant  was  bon&  fide  acting  under  that 
belie£  If  a  man  found  his  own  property  in  the  possession 
of  another,  it  would  be  absurd  to  ask  the  jury  whether  he 
bona  fide  believed  it  to  be  his  property,  and  aeted  on  that 
belief  when  he  gave  the  other  into  custody.  For  these 
reasons  I  am  of  opinion  that  the  plea  was  properly  amended, 
and  that  the  &cts  proved  afforded  reasonable  and  probable 
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bable  cause.  Here  the  plea  stated  certain  facts,  but  at  the 
trial  the  defendant  &ilcd  to  prove  some  of  them,  and  then 
it  became  a  question  for  the  Judge  to  determine  whether 
the  matters  proved  constituted  reasonable  and  probable 
cause.  If  the  Judge  was  of  that  opinion,  the  other  alle* 
gations  in  the  plea  were  immaterial  and  need  not  be  proved. 
Then  comes  the  question  whether  the  plea  could  be  amended 
bj  striking  out  some  allegations  not  proved  and  qualifying 
another  allegation.  I  agree  with  my  Lord  and  my  brother 
Channell  that  it  may,  and  I  can  see  no  reason  to  the  con- 
trary. It  is  admitted  that  the  statute  gives  the  power  to 
amend,  but  it  is  ingeniously  argued  that  if  a  person  alleges 
that  he  acted  on  a  certain  collection  of  facts,  and  fails  to 
prove  some  of  them.  It  is  impossible  to  say  on  which  he 
acted.  But  I  think  that  is  a  fallacy.  It  is  not  the  question 
upon  what  he  acted,  but  whether  he  had  reasonable  and 
probable  cause  for  acting;  and,  if  he  had,  he  is  justified, 
although  he  had,  or  said  he  had,  some  further  cause.  That 
there  was  reasonable  and  probable  cause,  I  cannot  entertain 
a  doubt.  A  felony  was  committed  upon  the  defendant, 
and  the  plaintiff  was  a  person  who  had  an  opportunity  of 
stealing  thie  property,  and  some  of  the  stolen  property  was 
found  in  his  possession.  For  these  reasons  I  think  that 
there  was  reasonable  and  probable  cause,  that  my  brother 
Channell  was  right  in  making  the  amendment,  and  that 
the  rule  ought  to  be  absolute. 

Rule  absolute. 
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Sarah  Shinoler  v.  Holt.  JuneQ. 

Interpleader.— The  plaintiff  affirms,  and  the  de-  On  an  inter- 

'^  ^  pleader  at  the 

fendant  denies,  that  certain  goods  and  chattels  seized  by  instance  of  a 

.  sheriff  an  issue 

the  sheriff  of  Sarrej  under  a  writ  of  fi.  fa.  against  the  goods  was  tried, 
of  Thomas  Grover,  were  at  the  time  of  the  deliverj  of  tain  soods 
the  writ  to  the  sheriff,  the  goods  and  chattels  of  the  plaintiff  ^^![^ 
[as  against  the  execution  creditor  (a)]  &c.  ^^£S^* 

At  the  trial  before  Chanaell,  B.,  at  the  Middlesex  Sittings  ^J^J^^^^en 
in  Easter  Term,  it  appeared  that  the  now  defendant.  Holt,  it  appe«ured 

that  the  claim- 

having  obtained  judgment  against  Thomas  Grover  in  an  ant  was  a 
action  for  the  amount  of  a  bill  of  costs,  a  fi.  fa.  was  issued  woman  living 
under  which  the  goods  in  question  were  seized  in  a  house  herhusb^d 
in  which  the  now  plaintiff,  Sarah  Shingler,  was  residing  ^^^q^^ 
with  T.  Grover ;  and  the  goods  having  been  claimed  bj  ?J!^*^®''  j 
the  plaintiff,  by  an  order  dated  the  7th  of  March,  1861,  the  «)ods  were 

seized  in  a 

the  above  issue   was  directed*     It  was  proved  that  the  house  in  which 

they  were  Uv- 

plaintiff  had  many  years  previously  been  married  to  one  ing  together! 
Greoige  Boddy,  a  footman,  who  continued  to  live  in  service  told  thejuiy 
apart  from  his  wife,  only  vbiting  her  occasionally,  and  con-  tion  wM^he- 
tributing  very  little  to  her  support.  The  plaintiff  main-  S^^he'^J^b? 
tained  herself  and  her  children  by  letting  lodgings.  She  J?^"'f^ad 
had  some  furniture  which  she  had  purchased  with  money  ^^i^  *  single 

•'    woman^  as  be- 

given  her  by  relations.     In  1857  she  committed  adultery  tweenherand 

,  ,  .  .  G-.  the  goods 

with  T.  Grover,  and  a  petition  for  divorce  having  been  pre-  belonged  to  o. 
sented  by  her  husband  against  her  and  T.  Grover  as  co-  ing  fo^d  a 
respondent,  on  the  ground  of  adultery,  a  decree  nisi  for  a  claimant^—  * 
dissolution  of  the  marriage  was  pronounced  on  the  6th  of  ^^^t  wm  ^ 
December,   1860,  and   the  final  decree  on  the   20th  of  "^dfn^'t^t" 

the  claimant 

(a)  The  issue  was  amended  bj  the  addition  of  these  words  at  the  ^||^^ 
trial. 

VOL.  ni. — K.  S.  P  BXCH* 
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1861*        March,  1861.     The  defendant  attempted  to  shew  that  the 

K^^  w^      goods  reall J  belonged  to  T.  Grover. 

0HIRQLX& 

Upon  this  evidence  it  was  submitted  by  the  coansel  for 
the  defendant,  first,  that  the  execution  creditor  was  at 
liberty  to  set  up  the  right  of  the  plaintiflTs  husband ;  and, 
secondly,  that,  though  the  plaintiff  was  not  living  with  her 
husband,  the  furniture,  including  all  which  she  had  ac- 
quired, down  to  the  date  of  the  final  decree  belonged  to  him. 

The  learned  Judge  told  the  jury  that  the  question  was, 
whether  the  goods  belonged  to  the  plaintiff,  as  against  the 
execution  creditor,  and  asked  them  whether,  looking  at  the 
question  as  if  she  had  been  a  single  woman,  as  between  her 
and  Grover,  the  goods  were  the  goods  of  Grover.  If  the 
goods  were  Grover's,  they  were  rightly  seized  in  execution ; 
but,  if  the  plaintiff's  account  was  correct,  she  was  entitled 
to  the  verdict.  The  jury  found  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him. 

Montagu  Chambers,  in  Easter  Term,  obtained  a  rule  ac- 
cordingly, on  the  grounds : — first,  that  the  goods  were  not 
the  separate  goods  of  the  plaintiff;  secondly,  that  the 
goods  were  the  goods  of  one  George  Boddy ;  thirdly,  that 
at  the  dme  of  the  seizure  and  claim  made,  the  pluntiff  waa 
the  wife  of  Geoi^ge  Boddy,  and  was  not  Sarah  Shingler. 

Denman  and  Lard  now  shewed  cause. — The  execution 
creditor  had  no  right  to  set  up  the  title  of  the  plaintiff's 
husband.  [^Bramwell,  B. — The  question  is  whether,  as 
against  the  claimant,  the  goods  were  subject  to  the  execution.] 
In  Gadsden  v.  Barrow  (a),  the  issue  did  not  contain  the 
words  **  as  against  the  execution  creditor.''  In  that  case 
the  evidence  went  to  shew  that  the  claimant  never  had  any 
property  in  the  goods.  Here  the  plaintiff  had  a  legal  pos- 
session which  she  was  entitled  to  retain  as  against  a  wrong 
doer.     Bare  possession  is  sufiicient  to  entitle  a  claimant 

(a)  9  Ezch.  514. 
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to  a  verdict  on  an  interpleader  issue :  Edtoards  v.  English  {a\ 
Green  ▼•  Stevens  (b).  In  Chase  v.  Gobk  (c)  a  stranger  was 
entitled  to  the  goods,  and  the  claimant  had  no  right  to 
interfere  with  the  seizure.  [Pollock^  C.  B. — I  rather  doubt 
the  coEvectness  of  that  decision*  If  the  assignees  of  a  bank- 
rupt do  not  set  up  their  title  under  a  particular  act  of 
bankruptcy 9  no  other  person  can  do  so.  I  observe,  however, 
that  the  form  of  the  issue  was  whether  the  goods  "  were 
the  property  of  Chase  and  Hill,"  the  cliumants.]  Under 
the  fonn  of  issue  in  the  present  case  it  is  not  competent  to 
the  ezecation  creditor  to  set  up,  as  against  a  person  ^ho  is 
in  possession  of  the  goods,  the  title  of  a  person  under  whom 
he  does  not  claim.  In  Bdeher  v.  Patten  (d)  that  principle  was 
applied  as  against  a  claimant.  For  the  purpose  of  this  issue 
it  may  be  taken  that  the  goods  were  the  separate  property 
of  the  wife,  as  they  would  have  been  if  acquired  after  a 
separation  by  mutual  agreement :  Haddan  v.  Fladgate  {e). 
[Bramwett,  B. — If  the  goods  were  the  separate  property 
of  the  wife,  and  the  sheriff  had  returned  nulla  bona,  no 
action  would  have  lain  against  him.  If,  in  the  like  case,  he 
sold  the  goods,  the  wife  might  have  sued  him  in  the  name 
of  her  husband  :  Chambers  v.  Donaldson  (/).]  The  inter- 
pleader issue  is  merely  to  inform  the  conscience  of  the 
Court ;  and  in  Bird  v.  Crabb  (ff)  this  Court  decided  that  a 
married  woman  might  be  party  to  such  an  issue.  \^Bram^ 
tod4  B. — ^The  question  to  be  tried  was,  not  whether  Mary 
Shingler  was  a  mfarried  woman,  but  whether  the  allegation 
that  the  goods  were  hers  and  not  Grover's  was  a  mere 

(a)  7  E.  &  B.  564«  (g)  Not  reported  in  this  work. 

(ft)  3  H.  &  K.  146.  The  jury  found  that  the  goods 

(c)  2  Man.  &  G.  030.  Oreen  v.  taken  in  execution  were  the  se- 
Rogers^  2  C.  &  K.  148,  was  also  parate  property  of  the  plaintifT,  a 
referred  to.  married  woman,  and  the  Court 

(d)  6  C.  B.  608.  refused  to  disturb  the  verdict. 

(e)  1  8w.  Se  Trist  48.  See  80  L.  J.,  £tch.  318, 

(/)  9  East,  471. 
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"sham."] — As  to  some  of  the  goods  which  were  purchased 
after  the  decree  nisi,  they  argued  that  the  dissohition  of  the 
marriage  operated  from  the  day  when  the  decree  nisi  was 
pronounced,  referring  to  20  &  21  Vict  c  85,8.  SI,  and 
23  &  24  Vict,  c  144,  s.  7.  Wtnstone  v.  Wimttme  and 
Dyne  (a),  and  Boddy  v.  Soddy  and  Graver  {b). 

Montagu  Chambers  and  GriffiU^  in  support  of  the  rule. 
— It  may  be  laid  down  as  a  rule  that  if  in  an  interpleader 
issue  the  claimant's  case  shews  that  his  title  is  defective,  he 
cannot  recover.  Now,  according  to  the  well  established 
law  of  husband  and  wife,  the  plaintiff's  statement  shewed 
her  title  to  be  defective.  [PoUoeki  C.  B. — I  should  have 
thought  that  the  Court  ought  to  deal  with  the  facts 
of  the  case  in  precisely  the  same  way,  whether  the  defect 
in  the  title  is  shewn  by  the  claimant  or  the  execution 
creditor.]  If  the  plaintiff's  evidence  shews  her  title  to 
be  defective,  the  suggested  difficulty,  that  the  defendant 
cannot  set  up  the  jus  tertii,  does  not  arise.  In  Gadsden  v. 
Barrow  (c\  Pdrke^  B.,  said  **  When  it  turns  out  that  the 
plaintiff  has  no  right  to  the  goods  because  they  are  not  his 
property,  the  Judge  cannot  order  the  proceeds  to  be  delivered 
to  him;"  aiid  again,  '*The  only  question  on  the  inter- 
pleader rule  was,  whether  they  were  the  property  of  the 
trustees;  if  not,  they  had  no  right  to  interfere."  In 
Edwards  v.  English  {d\  Lord  Campbell,  C.  J.,  said, 
*^The  ratio  decidendi  (in  Chau  v.  Goble  (e))  was  that 
the  proof  shewed  that  the  deed  under  which  the  plain- 
tiff claimed  passed  nothing."  A  plaintiff  in  an  inter- 
pleader issue  must  shew  that  he  is  entitled  to  the 
possession  of  the  goods  as  against  all  the  world.  An 
equitable   title  is  not  sufficient.     [Pollock,  C.  B. — Sup- 

(a)  2  Sw.  &  Trist.  246.  (e)  9  Ezch.  514.  516. 

(ft)  30  L.  J ,  N.  S.,  Frob.  &  (J)  7  £.  &  R.  564.  566. 

Mat  95.  (e)  2  Man.  &  G.  930. 
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pose  a   cestui  que    trust   was    in    possession    of   goods,        1861. 
might  not  a  Judge  at  Chambers  allow  him  to  claim  them  in      ^^"^"^ 

o  H  T  NO  ItEa 

his  own  name?l     It  would  seem  that  a  cestui  que  trust  r. 

can  only  claim  in  a  Court  of  equity :  I$aac  v.  Spilsbury(a). 
In  the  present  case  the  plaintiff  had,  at  law,  no  property 
whatever  in  the  goods ;  her  right  to  recover  is  therefore  dis- 
proved: Agar  V.  Blethyn{b)f  Messenger  v.  Clarke  {c)^  Came 
V.  JBrice  (d),  Tugman  ▼•  Hopkins  (e),  [Channell^  B. — In 
Affar  V.  Bkihyn  (b)  and  Tugman  v.  Hopkins  (e)  the  husband 
interfered.]  Non-interference  will  not  prevent  the  husband 
from  coming  forward  at  a  future  time.  It  is  essential  to  re- 
member that  the  object  of  an  interpleader  is  to  determine 
the  k^al  rights  of  the  parties.  The  1  &  2  Wm.  4,  c.  58,  was 
passed  to  prevent  a  multiplicity  of  actions — not  of  suits  in 
equity.  At  the  time  of  the  passing  of  that  Act  no  equitable 
pleas  were  allowed,  and  although  the  law  has  since  been 
changed  in  that  respect  it  does  not  affect  the  construction 
to  be  put  on  the  Act.  Suppose  the  husband  had  brought 
an  action  against  the  sheriff  or  execution  creditor  for 
seizing  the  goods,  they  would  have  had  no  answer.  The 
preamble  of  the  6th  section  shews  that  it  is  intended  to 
protect  sherifls  against  '*  the  hazard  and  risk  of  actions,'* 
that  is  to  say,  against  legal  claims.  The  plaintiff  could  not 
have  sued  the  sheriff  except  in  a  Court  of  equity.  [Pollock, 
C.  B. — Is  not  that  contrary  to  Chambers  v.  Donaldson  (f)  ?] 
In  Gadsden  v.  Barrow  (g),  the  goods  were  not  liable  to 
be  seized  in  execution.  [Pollock,  C.  B. — I  was  no  party  to 
that  decision.  Channell,  B. — That  decision  took  place  in 
1854,  since  which  the  form  of  the  issue  has  been  changed.] 
— ^Thcy  also  argued  that  until  the  decree  for  a  divorce  is 
made  absolute  the  status  of  the  woman  is  not  altered. 

(a)  10  Bing.  3.  (e)   4  Man.  &  G.  389. 

(6)  2  C.  M.  &  B.  699.  (/)  9  East,  471.    ^* 

(c)  5  Exch.  388.  (g)  9  Exch.  514. 
(rf)  7  M.  &  W.  183. 
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Poi«iX)CK,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  If  the  question  to  be  determined  was, 
whether  a  married  woman  could  be  legally  possessed  of 
property  as  agunst  her  husband,  there  would  have  been  no 
necessity  to  send  the  case  before  a  jury.  The  question 
submitted  to  the  jury  was,  whether  the  goods  belonged  to 
Grover,  and  were  liable  to  be  taken  under  the  execution 
against  him,  or  whether  they  were  the  goods  of  the  claimant, 
acquired  by  her  under  circumstances  which  gave  her  a  title 
to  them  as  against  Grover.  The  jury  found  that  she  had  a 
bon&  fide  title  as  against  him,  and  the  verdict  was  entered 
for  the  plaintiff.  Why  should  we  set  it  aside  ?  It  may  be 
a  question  how  the  Judge  is  to  dispose  of  the  interpleader 
summons  when  the  issue  comes  before  him,  but  I  do  not 
see  why  we  should  set  aside  the  verdict,  or  enter  it  for  the 
defendant.  Suppose,  after  the  plaintiff  had  made  her  claim 
and  established  it,  the  defendant  had  discovered  for  the  first 
time  that  the  claimant  was  a  married  woman,  ought  we  to 
grant  a  new  trial?  I  should  say  not.  The  object  was^  not 
to  try  the  capacity  of  the  plaintiff  as  a  married  woman,  but 
whether  these  particular  goods  were  subject  to  the  execution* 
The  defendant  cannot  now  set  up  the  plaintiff's  want  of 
capacity  as  a  defence.  When  he  found  out  that  she  was  a 
married  woman,  he  should  have  come  to  the  Court  to  compel 
the  husband  to  be  the  plaintiff.  He  did  not  choose  to  do 
so,  but  went  to  trial  on  an  issue  on  which  the  verdict  was 
properly  found  sgainst  him. 

Bbamwell,  B. — I  agree  that  the  rule  must  be  dischai|;ed. 
The  question  is,  not  what  we  ought  to  have  done  if  the 
defendant  had  objected  that  Mary  Shingler,  as  a  married 
woman,  ought  not  to  be  permitted  to  claim  in  her  own 
name.  Had  he  done  so,  possibly  we  might  have  com- 
pelled the  husband  to  make  himself  a  party.  The  issue  was 
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framed  in  the  ordinary  way,  to  try  whether  the  goods  were  1861. 
the  goods ''  of  the  plaintiff  as  against  the  execution  creditor,*^ 
and  a  verdict  was  found  for  the  plaintiff.  The  defendant 
now  asks  that  a  verdict  may  be  entered  for  him,  on  the 
ground  that  something,  which  the  parties  did  not  go  down 
to  try,  shews  that  the  pluntiff 's  title  was  defective*  But 
theae  issues  are  the  creatures  of  the  Court,  and  we  have  a 
right  to  deal  with  them  as  if  they  stated  very  fully  the 
question  which  the  parties  went  down  to  txy.  Looked  at 
iu  this  way,  it  seems  to  me  that  the  issue  does  not  raise  the 
point  which  the  defendant  seeks  to  make.  The  expression, 
*'  not  entitled  as  against  the  execution  creditor,"  assumes 
that  the  plaintiff  may  be  so  entitled 

The  objection  is  that  the  plaintiff  cannot  be  the  owner 

of  any  property.    In  reality  the  question  was  this :  ^  Is 

the    plaintiff,  as  far  as  a  married  woman  can  be,  the 

owner  of  the  goods?"    Mr.  GriffiU  urged  that  the  object  of 

the  6  th  section  was  for  the  relief  of  the  sheriff  against  actions. 

But  it  was  not  the  object  of  the  statute  to  put  any  one  in 

a  different  or  worse  position  from  that  in  which  he  would 

have  been  before  it  passed.     Before  the  passing  of  the  Act 

i^  in  a  case  like  the  present,  the  sheriff  had  returned  nulla 

boD&,  no  action  could  have  been  maintained  against  him.  If 

he  had  sold  the  goods  Chambers  v.  Donaldson  (a)  shews 

that  the  plaintiff  might  have  recovered  against  him  in  the 

name  of  her  husband.    I  entertain  some  doubt  whether  the 

6th  section  of  the  1  &  2  Wm.  4,  c.  58,  applies  to  equhable 

claims,  though  the  Lord  Chief  Baron  and  my  brother  Martin 

are  inclined  to  think  it  does.     But,  assuming  that  Mr. 

Griffiis*  contention  on  this  point  is  well  founded,  it  is  not 

the  question  which  the  parties  went  down  to  try.     As  to 

Gadsden  v.  Barrow  (b)  it  may  be  that  a  claimant  cannot 

set  up  the  jus  tertii  where  the  issue  is  not  to  try  such  right, 

(a)  9  £ast»  471.  (6)  9  Exch.  514. 
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but  simply  that  of  the  cIaimaDt>  and  on  that  ground  the 
ease  may  have  been  rightly  decided  Here  I  say  nothing  as 
to  whether  in  point  of  law  the  property  in  these  goods  was 
in  the  plaintiff,  and  I  do  not  pretend  to  express  any  opinion 
as  to  the  efiect  of  the  decree  nisi.  But  without  saying  that 
the  plaintiff  had  any  property  in  the  goods,  and  though 
possibly  in  order  to  enable  her  to  get  the  money  oat  of 
Court,  it  may  be  necessary  for  her  to  obtain  the  sanction  of 
her  husband,  in  my  judgment  the  verdict  ought  to  be 
entered  according  to  the  strict  legal  construction  of  the 
terms  of  the  issue  which  the  parties  went  down  to  try. 

CuANNELL,  B. — I  agree  that  the  rule  must  be  dis- 
charged. Many  points  were  made  in  the  aigument  as  to 
which  I  shall  express  no  opinion.  It  is  not  necessary  to 
decide  what  is  the  effect  of  the  decree  nisi,  or  whether  the  6th 
section  of  the  1  &  2  Wm.  4,  c.  68,  applies  to  claims  by 
parties  having  merely  equitable  interests.  A  question  of 
fact  was  submitted  to  the  jury,  the  finding  on  which  is  not 
impeached.  The  issue,  as  amended  at  the  trial,  was  in 
effect,  *^Had  the  plaintiff  a  property  in  the  goods,  as  against 
the  execution  creditor?"  that  is,  '<so  fiir  as  a  married  woman 
can  have  property."  The  argument  for  the  defendant  was 
that  the  plaintiff  being  a  married  woman,  notwithstanding 
the  decree  nisi,  was  incapable  of  having  any  property  or 
being  a  claimant  in  an  interpleader.  I  have  a  strong  im^ 
presslon  that,  on  a  proper  application,  the  execution  creditor 
might  have  had  relief.  But  the  defendant  did  not  think  fit 
to  take  any  proceeding  for  that  purpose,  but  accepted  the 
issue  in  the  above  form,  and,  whatever  right  he  may  have 
had,  the  only  question  now  is  whether  plaintiff  proved  the 
affirmative  of  the  issue  in  fact. 

Rule  dischai^ged. 
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UoLLASoN  r.  Leon  and  Others.  •^*"*  ^ 

JJECLARATION.— That  before,  and  at  the  time  of  Declaration 
tbe  making  of  the  agreement  hereinafter  mentioned,  the  inga^ement 
plaintiff  was  a  fire  brick  manufiusturer  and  was  desirous  of  made  in  ^ 
carrying  on   his  said  business    and  manufactory  of  fire  i^^^^^^eea 
bricks  on   the  premises  hereinafter  mentioned;  and  the  J^^^toke 
plaintiff  had  applied  to  the  defendants  to  let  him  the  said  the  wood-mill, 
premises  for  the  purpose  of  carrying  on  his  said  business  with  the  house 
and  manafactory  thereon ;  all  which  the  defendants  well  adjoining,  for 
knew.    And  thereupon  it  was  agreed  between  the  plaintiff  three  years 
and  the  defendants  in  the  words  and  figures  following,  (that  Day  then  next, 
is  to  say) : — The  said  Leon  Brothers  (thereby  meaning  the  ^f  i^per 
defendants)  agree  to  let,  and  the  said  John  RoUason  (thereby  f^^^r  the 
meaning  the  pkuntiff)  agrees  to  take,  their  wood-mill,  situate  ^®  ^^  , 
at  Failsworth,  with  the  house  and  land  adjoininir,  and  ap«  signed  as  soon 

"  ^  "^      as  possible, 

pertaining  thereunto,  and  all  the  machinery  and  utensils  subject  to  the 

permission 

therein  contained,  for  the  period  of  three  years  firom  Lady  of  H.,  land- 
Day  then  next,  at  the  rent  of  120/.  per  annum  payable  miu.   L.  also 
quarterly  to  the  said  Leon  Brothers,  on  the  usual  quarter  ll^dR. agrees 
days.    A  lease  for  the  same  to  be  executed  and  signed  as  ^mi^hl!^'^^^ 
soon  88  possible,  subject  to  the  permission  of  Mr.  John  l^^^^'^f^ 
Hopwood,  landlord  of  the  said  mill    The  said  John  Rol-  up  to  Lady 

"^  Day  then  next, 

lason  to  pay  all  taxes,  gas,  rent  and  insurance  against  fire  on  the  same 

terms  and  at 

on  the  said  mill,  house,  machinery  and  utensils.     The  said  the  same  rate 

Leon  Brothers  also  agree  to  let,  and  the  said  John  Rollason  to  haxe  the 

also  agrees  to  take,  the  said  mill,  house,  land,  machinery  miU,^i^  ^ 

and  utensib  from  the  date  up  to  Lady  Day  then  next,  on  ^ ^m*^ * 

chineiT  and 
utensils 
therein  eontained." — Beldy  that  the  agreement  operated  a«  an  actual  demise  from  its  date  up 
to  Lady  Day,  and  as  an  agreement  for  a  lease  from  that  time  for  a  term  of  three  years,  and 
coiueqiiently  was  not  Toid,  under  the  8  &  9  Vict.  c.  106,  s.  4,  for  not  being  under  seal 
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1861.  ^  same  tenns  and  at  the  same  rate  of  rent  as  mentioned 
above,  the  said  John  Rollason  to  have  the  sole  use  of  the 
said  milly  house  and  kmds  adjoining  and  a[q>ertaining  thereto, 
and  all  the  machinery  and  utensils  therein  contained.  And 
the  said  John  Rollason  agrees  not  to  do  anything  to  the 
said  mill,  house,  land?,  machuieiy,  and  utensil^  in  the  way 
of  alterations  and  removal  of  Gxtores;,  without  the  consent 
of  the  said  Leon  Brothers  firat  obtained;  nor  to  sublet  any 
part  of  the  said  premises ;  nor  to  remore  any  thing  there- 
from withont  the  consent  of  the  said  Leon  Brothers  6rst 
obtained.  The  said  Jchn  Rdlason  further  agrees  to  give 
up  the  said  mill,  house  and  land  adjcnning  and  appertaining 
thereunto^andall  the  machinery  and  utensils  thoein  contained 
at  the  end  of  the  above  mentioned  period  of  three  year^  or 
at  Lady  Day  next,  if  the  lease  cannot  tar  any  unforeseen 
reason  be  entered  into^  in  the  same  condition  as  it  now  is 
according  to  the  inventory  now  to  be  signed  by  him, 
ordUnary  wear  and  tear  only  excepted;  the  said  John  Bol* 
lason  being  responsible  for  all  breakages^  aoddents,  or 
damages  done  to  the  said  mill,  bouse  and  land  adjoiniiig 
and  appertaining  thereunto^  and  to  all  the  madiineiy  and 
utenals  therein  contained.  And  the  said  Jchn  RollaBon 
agrees  to  keep  all  the  hedges  and  fences  round  the  land,  or 
any  part  of  the  same,  in  good  repur.  The  said  John 
Rollason  agrees  to  allow  to  remain  and  not  to  remove  any 
of  the  stock  of  goods  now  lying  in  the  said  mill,  the  pro- 
perty  of  the  said  Leon  Brotheis^  and  to  be  responable  for 
the  preservation  of  the  same  up  to  Lady  Day  nex^  the  said 
Leon  Brothers  not  being  liable  for  or  called  upon  to  pay 
any  rent  at  charges  on  the  same;  the  said  Leon  Brothen^ 
or  any  cHie,  on  their  behalf  to  have  the  right  of  entering 
the  said  mill  and  house  and  land  adjoining  and  appertuning 
thereunto,  for  such  purpose  as  they  may  require,  at  any 
time  they  may  choose  up  to  Lady  Day  nexU      In  witness 
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whereof  the  said  Leon  Brothen  and  the  said  John  Rol- 
laaon  ha?e  bereonto  set  their  hands  the  day  of 

Janaaryy  1861.  And  although  the  said  John  Heywood 
granted  the  permission  in  the  said  agreement  mentioned, 
and  the  plaintiff  was  always  ready  and  willing  to  perform 
the  said  agreement  in  all  things  on  his  part,  and  although 
all  conditions  were  fulfilled^  ike,  yet  the  defendants  did 
not  nor  would  let  the  said  wood-mill,  with  the  house  and 
land  adjoining,  &c.,  according  to  the  said  agreement,  or 
sufier  or  permit  the  plaintiff  to  ha?e  or  retain  possession 
thereof  either  for  the  said  term  of  three  years,  or  up  to 
Lady  Day  then  next,  as  in  the  said  agreement  mentioned, 
but  altogether  refused  and  still  refuse  so  to  do,  &c. 
Demurrer  and  joinder  therein. 

Atplandf  in  support  of  the  demurrer. — The  agreement 
set  out  in  the  declaration  operates  as  a  lease  for  more  than 
three  years,  and  not  being  under  seal  is  void  by  the  8  &  9 
Vict.  c.  106,  s.  4.  It  professes  to  demise  the  premises  from 
its  date  up  to  Lady  Day  then  next,  and  there  is  a  further 
demise  for  a  period  of  three  years  from  Lady  Day.  Strat-' 
Um  Y.  Petiit  (a)  is  an  authority  in  point.  There,  by  articles 
of  agreement,  the  plaintiff  agreed  to  let,  and  the  defendant 
agreed  to  take,  certain  premises  then  in  the  possession  of 
the  defendant,  for  the  term  of  five  years ;  and  the  plaintiff 
also  agreed  to  sell,  and  the  defendant  agreed  to  purchase, 
the  fee  simple  of  the  premises,  to  be  conveyed  to  the  de- 
fendant, his  heirs,  &c.,  absolutely,  at  the  end  of  the  said 
five  years ;  provided  the  defendant,  his  heirs,  &c.,  should 
have  in  the  meantime  quietly  occupied  and  not  have  been 
evicted  fix)m  the  premises ;  yielding  and  rendering  by  the 
defendant  unto  the  plaintiff,  as  well  for  the  rent  or  use  of 
the  said  premises  for  five  years  as  for  the  said  purchase 

(a)  16  C.  B.  420. 
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1861.        thereof,  70/.,  in  and  by  seventy  shares  of  1/L  each  in  the 
Birkbeck  Life  Assurance  (Company;   and  it  was  further 
agreed,  that  should  the  defendant  be  legally  ejected  from 
the  premises  within  or  during  the  term  of  five  years,  the 
plaintiff  should  pay  or  refund  to  the  defendant,  either  in 
cash  or  in  the  said  shares,  at  and  after  the  rate  of  7/.  10^. 
per  annum  for  the  portion  of  the  term  unexpired  at  the 
time  of  such  eviction :  it  was  held  that  the  intention  of  the 
parties,  to  be  collected  from  the  language  of  the  instrument, 
was  that  it  should  take  effect  as  a  lease,  and  consequently 
that  it  was  void,  not  being  by  deed.     [Bramioellf  B. — I 
should  not  regret  if  that  decision  was  reviewed  by  a  court 
of  error.     Why  may  not  persons  enter  into  an  agreement 
for  a  lease  for  more  than  three  years  ?J     Where  an  agree- 
ment for  a  lease  contains  words  of  present  demise,  it  takes 
effect  as  a  lease.      In  Doe  d.   PfuOipi  v.  Benjamin  (a) 
where,  the  tenant  being  in  possession  under  a  demise  for 
three  years,  the  landlord  agreed  to  let  him  the  premises  for 
fourteen  years,  the  agreement  contained  a  stipulation  that  a 
lease  was  to  be  drawn  up  on  the  usual  terms,  and  the  tenant 
agreed  to  take  it  upon  those  terms ;  but  it  was  nevertheless 
held  that  the  agreement  operated  as  a  present  lease.   IdUle- 
dak,  J.,  there  said,  **  The  words  *  agree  to  let '  have  long 
been  held  the  same  as  words  of  actual  letting.'*    Again,  in 
Chapman  v.  Bluch  (&),  the  plaintiff,  by  letter,  offered  to  take 
a  farm  of  the  defendant,  from  Michaelmas,  1833,  at  11  Oil 
a-year,  payable  quarterly,  upon  a  lease  for  twenty-one 
years ;  a  valuation  to  be  made  of  the  crops,  a  lease  to  be 
prepared  at  the  plaintiff's  expense,  and  the  whole  to  be 
subject  to  a  certificate  of  plaintiff's  solvency  to  be  given  by 
M.     The  defendant  having  received  the  certificate,  by  let- 
ter accepted  the  plaintiff  as  tenant  on  the  terms  proposed. 
The  valuation  was  deferred  from  time  to  time;  but  the 
(«)  9  A.  &  E.  644.  (6)  4  Bing.  N.  C.  187. 
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plaintiff,  on  paying  100/.  towards  the  amount  was  let  into 
possession :  it  was  held  that  the  letters  of  the  plaintiff  and 
defendant  (at  all  events,  as  explained  by  the  above  cireum- 
stanees,  and  some  admissions  made  by  the  plaintiff  after  a 
distress)  constituted  an  actual  demise  on  which  the  defend- 
ant  was  authorized  to  distrain  for  rent  arrear,  and  not  a 
mere  agreement  for  a  lease. 

Kemplay  appeared  to  support  the  declaration,  but  was 
not  called  upon  to  argue. — He  referred  to  Pollock  v« 
8iaey{d), 

Bramwell,  B.  (&) — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  With  unfeigned  respect  for  the 
learned  Judges  of  the  Court  of  Common  Pleas,  I  have 
always  thought  and  still  think  that  the  case  of  Stratum  v. 
PMt  (c)  was  not  rightly  decided.  We  are  not,  however, 
called  upon  to  overrule  it  because  the  present  case  is  dis- 
tinguishable. It  seems  to  me  that  in  Stratton  v.  Pettit  (c) 
the  Court  made  this  mistake — whereas,  before  the  statute 
8  &  9  Vict.  c.  106  passed,  it  involved  no  inconvenience 
that  certain  words  should  be  interpreted  as  an  actual  demise ; 
yet  when  that  statute  passed  and  made  the  same  reasoning 
inapplicable,  and  rendered  it  impossible  that  parties  using 
words  of  agreement  should  have  intended  to  create  a  lease, 
the  Court  held  that  the  same  reasoning  applied,  and  that 
words  of  mere  agreement  were  words  of  lease.  But  1  do 
not  think  that  case  governs  this,  because  this  agreement  can* 
not  in  any  sense  be  said  to  be  a  lease ;  indeed,  if  it  is  not 
an  agreement,  I  do  not  well  see  how  parties  can  make  an 
agreement  for  a  lease.  The  words  are,  '*The  defendants 
agree  to  let,  and  the  plaintiff  agrees  to  take ;"  and  *^  A  lease 
is  to  be  executed  and  signed  as  soon  as  possible/*    That 

(d)  9  Q.  B.  1033.  B.,  were  not  present. 

(6)  PoBoek,  C.  B.,  and  Martin,         (c)  16  C.  B.  420. 
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shews  that  the  plainti£P  was  not  at  present  to  hold  the 
premises  as  lessee,  but  only  when  a  lease  was  executed.  I 
should  have  thought  that  so  if  the  agreement  had  stopped 
there ;  but,  after  other  stipulations,  it  goes  on — *'  The  de- 
fendants also  agree  '  to  let  and  the  plainti£P  also  agrees  to 
take'  the  'premises'  from  this  date  up  to  Lady  Day  then 
next,  on  the  same  terras  and  at  the  same  rate  of  rent"  It 
is  not  unreasonable  to  suppose  that  the  intention  of  the 
parties  was  that  there  should  be  a  parol  demise  of  the 
premises  up  to  Lady  Day  and  an  agreement  for  a  lease  for 
three  years  from  Lady  Day.  But  if  the  parties  have 
attempted  to  create  two  terms  in  succession,  one  of  which 
is  invalid,  the  other  may  be  good.  If  the  agreement  to 
let  for  three  years  had  stood  alone,  inasmuch  as  it  was 
subject  to  the  permission  of  the  landlord,  I  should  have 
treated  it  as  an  agreement  only,  and  not  a  lease.  But 
here  there  is  an  absolute  demise  up  to  Lady  Day,  so  that 
Mr.  AsplatuTs  point  does  not  arise.  But,  assuming  that 
it  does,  there  is  a  good  letting  up  to  Lady  Day;  and 
if  it  be  retorted  that  the  document  if  invalid  in  part  is 
invalid  in  the  whcde,  that  reasoning  only  applies  when  it 
is  treated  as  an  agreement ;  but  Mr.  AtphauFi  aigument 
is,  that  it  is  not  an  agreement  but  a  lease  for  more  than 
three  years.  For  these  reasons,  1  think  that  the  plaintiff  is 
entitled  to  judgment 

Chamnell,  B. — It  appears  to  me  that  this  case  iS  dis- 
tinguishable from  Stratum  v.  Pettk  (a).  Whether  this  in« 
strument  be  considered  as  an  agreement  or  a  lease,  the 
rights  of  the  parties  extend  over  two  periods,  viz.,  fit>m 
Januaiy,  1861,  to  I^y  Day,  and  from  Lady  Day  for  a  fur* 
ther  period  of  three  years.  Between  January  and  Lady 
Day  there  is  an  actual  demise ;  then  follows  a  further  provi-> 
sion  as  regards  the  rights  of  the  parties  for  three  years  after 

(a)  H  C.  B.  420. 
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Lady  Day.  Whether  that  amounts  to  an  actual  demise  or 
whether  it  mnst  be  understood  as  a  mere  agreement  for  a 
lease  may  admit  of  more  doubt ;  but  in  either  view  the 
plaintiff  is  entitled  to  judgment.  The  provision  that  from 
Lady  Day  a  lease  is  to  be  executed  subject  to  the  permis- 
sion of  the  landlord,  would  lead  to  the  inference  that  that 
part  of  the  contract  was  an  agreement  for  a  lease,  and  not 
an  actual  demise.  Supposing  on  the  other  hand  it  is  to  be 
coDstroed  as  a  lease^  the  contract  embodies  two  distinct 
termsi  the  last  of  which  would  require  an  instrument  under 
seal,  bat  the  first  would  not ;  and  therefore  as  to  that  the 
agreement  is  valid ;  and  consequently  upon  the  whole  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


CoLLABD  V.  The  South  Eastern  Railway  Company.        May  24. 

X  HE  declaration  stated,  that  the  defendants  were  common  The  plaintiir, 
carriers  of  goods  for  hire  upon  and  along  certain  railways,  in  ^t,  sent 
to  wit,  from  Pluckley  Station,  in  the  county  of  Kent,  to  the  d^end-  ^ 
the  Bricklayer's  Arms  Station,  in  the  county  of  Surrey  ;  J^^e  TOdceto 
and  therefore  the  plaindff  delivered  to  the  defendants  as  ^  hoM  oonr 

^  signed  to  a 

soch  carriers,  and  the  defendants  as  such  carriers  received  ppch«ier. 

Thedefend- 

from  the  plaintiff,  certain  goods,  to  vrit,  eight  pockets  of  hops  ants  kept  the 

hops  for  some 
days  on  their 
pranises  in  an  open  Tan  whereby  a  small  portion  was  stained  by  wet,  and  the  purchaser 
rejected  the  whole  as  he  was  entitled  to  do  by  the  custom  of  the  market.  The  plaintiff  dried 
the  stained  hops  and  they  were  rendered  as  good  as  ever  for  actual  use,  but  the  staining  had 
depreciated  the  market  Talue  of  the  bulk.  The  plaintiff  sent  the  hops  to  a  fisictor  for  sale^ 
bat  at  that  time  the  market  price  of  hops  had  considerably  fallen  from  what  it  was  at  the 
time  the  hops  ought  to  hare  been  delivered.  The  defendants  had  no  notice  that  the  hope 
were  sent  to  London  for  sale. 

Hdd: — ^Fint,  that  the  plaintiff  was  enticed  to  reoorer,  as  damages,  the  amount  of  the 
depreciation  in  the  market  value  of  the  hops,  and  was  not  confiuMl  to  the  value  of  the 
portaoD  aetoally  damagedl'  Secondly,  that  he  was  entitled  to  recover,  as  damaaes,  the  di£fer- 
cnee  between  the  manet  price  on  the  day  when  the  hops  were  sold  and  the  aay  when  they 
eug^t  to  have  been  delivered. 
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of  the  plaintiff,  to  be  safely  and  securely  carried  and  con- 
veyed for  the  plaintiff  by  the  defendants,  as  such  carriers, 
V.  from  Pluckley  Station  aforesaid,  to  the  Bricklayer^s  Arms 

South 

Eabtebh  Station  aforesaid,  and  there,  at  the  Bricklayer's  Arms  Sta- 
tion aforesaid,  to  be  safely  and  securely  delivered  by  the 
defendants  for  the  plaintiff  for  reward  to  the  defendants  in 
that  behal£  Yet  the  plaintiff  says  that  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  nor  would 
safely  or  securely  carry  or  convey  the  said  goods  from 
Pluckley  Station  aforesaid  to  the  Bricklayer's  Arms  Station 
aforesaid,  nor  there,  at  the  Bricklayer's  Arms  Station  afore* 
said,  safely  or  securely  deliver  the  same  goods  for  the 
plaintiff;  nor  did  nor  would  the  defendants,  whilst  they ^ so 
had  the  care  and  custody  of  the  said  goods  for  the  purpose 
aforesaid,  take  due  or  proper  care  of  the  same,  but  the 
defendants  during  that  time  took  so  little  and  such  bad 
care  of  the  same,  and  behaved  and  conducted  themselves 
in  so  negligent,  careless  and  improper  a  manner,  that  by 
reason  of  such  want  of  due  and  proper  care,  and  of  such 
negligent,  careless,  and  improper  conduct  of  the  defendants 
in  that  behalf,  the  said  goods  then  became  and  were  greatly 
wetted,  damaged  and  injured  and  deteriorated  in  value ; 
and  the  defendants  delivered  the  same  goods  at  the  said 
Bricklayer's  Arms  Station  for  the  plaintiff  in  such  wetted, 
damaged  and  deteriorated  state  and  condition,  and  thereby 
the  same  have  become  and  are  of  no  use  or  value  to  the 
*  plaintiff. 

Plea* — Payment  of  7/.  14^.  Sd*  in  Court,  and  that  the  said 
sum  is  enough  to  satisfy  the  plaintiff's  claim. — Issue  thereon. 

At  the  trial,  before  JE'rfe,  J.,  at  the  last  Kent  Assizes,  the 
following  facts  appeared : — The  plaintiff,  a  hop-grower  in 
Kent,  had  sold  to  Messrs.  Crosier,  of  the  Borough  Market, 
London,  eight  pockets  of  hops,  to  be  delivered  at  the  Brick- 
layer's Arms  Station,  London,  at  18/.  per  cwt.,  according 
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to  sample.     The  hops  were  sent  to  the  Plackley  Station  on        1861. 
the  defendants'  railway  on  the  20th  of  October,  consigned      ^^^ 
to  Messrs.  Crosier,  whose  carman  applied  for  them  at  the        „  *'• 

jj.,-.  South 

ifncklajer  s  Arms  Station  on  the  23rd  of  October,  but  was   _  EAwraii 

told  that  they  could  not  be  found.     He  applied  again  on 

the  following  day,  and  received  the  same  answer.     On  the 

29th  of  October;  he  called  again,  and  found  them  in  an 

open  van.     On  examination  it  appeared  that  the  hops  in 

some  of  the  bags  were  partially  stained,  apparently  from 

lying  in  a  wet  truck.     On  the  same  day  the  hpps  were 

removed  to  Messrs.  Crosier's,  who  refused  to  receive  them 

on  aoconnt  of  their  damaged  condition  ;  and  by  the  custom 

of  the  hop-market  they  had  a  right  to  reject  them.     The 

plaintiff  caused  them  to  be  dried,  and  when  saleable,  which 

was  not  nntil  the  19th  of  November,  sent  them  to  a  factor, 

who  valued  them  at  8L  per  cwt     Between  the  29th  of 

October  and  the  1 9th  of  November  the  market  price  fell 

from  18iL  to  9/.  per  cwt ;  and  the  damage  to  the  hops  caused 

a  further  diminution  in  value  of  3L  or  4L ;  but  for  actual 

use  by  a  brewer  the  hops,  when  dried,  were  as  good  as  ever. 

Evidence  was  adduced  on  the  part  of  the  defendant  to 

prove  that  the  quantity  of  hops  actually  damaged  by  the 

wet  did  not  exceed  eight  pounds  a  pocket  in  six  pockets, 

and  that  taking  the  value  of  the  hops  at  18L  per  cwt,  the 

damage  was  covered  by  the  amount  paid  into  Court 

The  learned  Judge  told  the  jury  that  the  plaintiff  was 
entitled  to  damages  for  the  deterioration  in  the  value  of  the 
hops  by  reason  of  the  wet,  and  also  in  respect  of  the  differ- 
eoce  in  value  which  occurred  between  the  time  when  they 
ought  to  have  been  delivered  and  when  they  were  rendered 
saleable  by  drying.  The  jury  found  a  verdict  for  the 
plaintiff  with  18/.  damages,  beyond  the  amount  paid  into 
Court,  in  respect  of  the  depreciation  in  the  quality  of  the 
hops,  and  65/.  damages  in  respect  of  the  depreciation  in 

VOL.  VII. — ^N.  8.  a  SXCH. 
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1861.        their  value  by  reason  of  the  fluctuation  of  the  market.    A 

^j^J^^      verdict  was  entered  for  both  those  sums,  and  leave  was 

t'.  reserved  to  the  defendants  to  move  to  reduce  the  damages 

SOUTH 

EASTBBjf      by  the  sum  of  65/. 
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Luth^  in  the  following  term  (April  18),  moved  for  a  rule 
nisi  accordingly.  He  also  moved,  with  respect  to  the  18/. 
damages,  for  a  new  trial  on  the  ground  of  paisdirection.  He 
submitted  that  inasmuch  as  the  hops,  when  dried,  were  as 
good  as  ever  for  actual  use,  and  the  defendants  had  no 
notice  that  they  were  for  sale,  the  plaintiff  was  only  entitled 
to  recover  the  value  of  the  small  portion  actually  damaged, 
and  which  was  covered  by  the  amount  paid  into  Court. 

Pollock,  C.  B. — With  respect  to  the  18/.  damages,  we 
think  that  the  defendant  is  not  entitled  to  a  rule.  The 
dbtinction  between  something  bought  for  use  and  bought 
for  sale  is  not  a  legal  distinction.  It  is  one  of  those  matters 
which  a  jury  may  take  into  their  consideration,  and  might 
possibly  come  to  the  conclusion  that  a  person  who  has 
bought  an  article  for  use,  which  is  damaged,  has  not  sus* 
tained  the  same  amount  of  injury  as  a  person  who  has  bought 
the  article  for  sale,  and  is  obliged  to  sell  it  at  a  lower  price. 
With  respect  to  the  65/.,  the  Court  will  consider  whether 
there  ought  to  be  a  rule. 

A  rule  nisi  having  been  subsequently  granted  to  reduce 
the  damages  by  65/., 

Bavill  and  G.  Francis  now  shewed  cause. — The  plaintiff 
is  entitled  to  retain  the  amount  of  damages  assessed  by  the 
jury.  The  loss  to  him  through  the  negligence  of  the  de- 
fendants is  the  difference  in  the  value  of  the  hops  when 
delivered  to  them  and  when  rendered  fit  for  market.  If 
the  hops  had  been  altogether  lost,  the  measure  of  damage, 
would  be  their  value  at  the  time  they  were  delivered  to 
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the  defendants.     There  being,  however,  only  a  partial  loss,        1861. 
the  question  is,  to  what  extent  are  the  hops  depreciated  in       coilaeb 
value?    That  can  only  be  determined  by  ascertaining  their 
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value  when  delivered  to  the  defendants  and  their  value  ^Ea«tmw 
when  rendered  fit  for  sale,  and  the  extent  of  the  depreciation 
b  the  true  measure  of  damage.  This  case  is  distinguishable 
from  Hadky  v.  Baxenddk  (a),  and  falk  within  the  rule 
there  lud  down,  the  damage  being  the  necessary  conse-- 
quence  of  the  defendants'  breach  of -duty. 

LuMh  and  Garth  in  support  of  the  rule. — The  plaintiff 
has  already  obtained  damages  in  respect  of  the  depreciation 
in  the  quality  of  the  hops,  and  that  is  all  he  is  entitled  to. 
He  cannot  recover  in  respect  of  the  fluctuation  of  the 
market,  for  defendants  did  not  know  whether  the  hops  were 
sent  to  London  for  the  plaintiff's  use  or  for  sale.  If  for 
the  plaintiff's  use,  there  is  no  foundation  for  this  claim  to 
damage,  for  the  hops  would  be  just  as  much  use  to  him 
as  they  would  if  there  had  been  no  fluctuation  in  the  market. 
A  carrier  cannot  know  whether  the  owner  of  goods  will  or 
will  not  be  affected  by  the  fluctuations  of  a  market  Such 
fluctuations  depend  on  many  circumstances,  which  could 
neither  have  been  foreseen  or  contemplated  by  the  parties. 
In  Smeed  v.  Foard  (b)^  the  defendant  contracted  to  deliver  to 
the  plaintiff,  a  fermer,  a  steam  thrashing  machine  within 
three  weeks  fit)m  the  24th  of  July,  but  did  not  do  so  until 
the  ]  1th  of  September.  The  plaintiff,  as  the  defendant  well 
knew,  was  in  the  habit  of  thrashing  out  his  wheat  in  the 
field,  and  sending  it  off  at  once  to  the  market.  In  conse- 
quence of  the  non-delivery  of  the  machine  it  became  ne- 
cessary to  carry  the  wheat  home  and  to  stack  it.  The 
wheat  was  damaged  by  exposure  to  weather  so  that  it  was 

(a)  9  Exch.  341.  (b)  I  E.  &  E.  602. 
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lg5X.        necessary  to  dry  it  in  a  kiln,  and  the  quality  was  much 
);*"^'^^      deteriorated,  and  before  it  could  be  sold  the  market  price 

COIXABD  ^        *^ 

t'.  had  fallen  :  the  defendant  knew  that  the  machine   was 

South 

Eabtb&it  wanted  for  immediate  use  at  the  time  appointed  for  the 
delivery:  it  was  held  that  the  plaintiff  was  entitled  to 
recover  damages  in  respect  of  the  deterioration  of  the 
quality  of  the  wheat,  the  expense  of  carrying,  stacking  and 
kiln-drying  it;  but  not  in  respect  of  the  fall  in  the  market 
price.  Lord  Campbell  there  said : — '*  As  respects  those  items 
for  which  the  plaintiff  claims  damages  as  resulting  from 
the  falling  of  the  rain,  I  am  of  opinion  that  he  is  entitled 
to  recover.  But,  as  respects  the  fall  of  the  market  price 
of  wheat,  in  respect  of  which  he  claims  damages,-  my 
opinion  is  quite  different,  because  it  could  not  have  been 
foreseen  by  the  parties  that  the  markets  would  fall ;  it  was 
not  in  the  contemplation  of  the  parties  at  the  time  they  made 
the  contract,  and  was  not  the  natural  consequence  of  the 
breach  of  contract."  [Martin^  B. — Suppose  some  perfectly 
new  chairs  are  sent  by  a  carrier  to  an  upholsterer,  and  in 
the  course  of  the  journey  they  are  unpacked  and  used,  so 
as  to  be  somewhat  damaged,  but  are  equally  useful  for 
sitting  upon,  why  is  the  upholsterer  not  to  recover  for  the 
damage?  I  agree  with  the  decision  in  the  case  of  Smeedy, 
Foord  (a),  because  the  plaintiff  might  have  procured  another 
thrashing  machine,  or  have  employed  a  man  to  thrash  his 
wheat  Pollockf  C.  B. — There  are  many  reasons  for  sup- 
porting that  decision.]  Damage  is  not  recoverable  unless 
it  arises  naturally  from  the  breach  of  contract,  or  may  be 
reasonably  supposed  to  have  been  in  the  contemplation  of 
both  the  parties.  Here  the  damage  arising  from  the  depre- 
ciation of  the  market  was  not  the  natural  consequence  of 
the  defendants'  breach  of  duty,  and  as  they  had  no  notice 
that  the  hops  were  sent  to  London  for  sale,  such  damage 

(a)  1  E.  &  £.  602. 
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could  not  have  been  in  their  contemplation  at  the  time        1861. 
they  made  the  contract.     [^Afariin,  B. — It  was  reasonable      ^;'^^    * 
to  suppose  that  the  hops  were  sent  to  Liondon  for  sale.    It  *. 

South 

is  impossible  to  decide  cases  of  this  kind  by  analogy.  Eastern 
Each  must  be  dealt  with  by  itselfi  and  the  rules  of  common 
sense  applied  to  it  PoUock,  C.  B. — One  distinction 
between  the  case  of  Smeed  y.  Ford  and  the  present  is 
that  there  the  damage  disallowed  was  consequential — the 
plaintiff  was  merely  prevented  from  using  the  machine; 
here  the  subject-matter  of  the  contract  is  damaged.  It 
does  not  follow  that  damage  arising  from  a  fall  in  the  market 
which  directly  affects  the  subject-matter  of  the  contract  may 
not  be  recovered.  Chavnett^  B. — ^In  that  case  the  direct 
damage  was  allowed.]  The  damage  allowed  was  as  con- 
sequential as  that  disallowed.  It  is  conceded  that  if  a 
horse  sent  by  a  carrier  is  damaged  so  as  to  be  of  less  value 
for  sale,  the  owner  would  be  entitled  to  recover  the  damage 
although  the  horse  might  be  of  the  same  use  to  the  owner; 
but  if  the  horae  was  sent  for  the  purpose  of  being  used  on  a 
particular  occasion,  and  in  consequence  of  its  not  being  used 
on  that  occasion,  its  value  to  the  owner  was  depreciated*  the 
carrier  would  not  be  responsible  because  he  had  no  notice 
of  the  purpose  for  which  the  horse  was  sent.  So  here, 
although  the  defendants  are  liable  for  the  actual  deteriora- 
tion in  the  value  of  the  hops,  they  are  not  liable  for  the 
damage  arising  from  the  particular  purpose  for  which  the 
hops  were  sent  to  London,  and  of  which  they  had  no  notice. 
[Channell,  B.,  referred  to  Gee^  appellant.  The  Lancashire 
and  Yarkihire  Railway  Company,  respondents.] 

Mabtih,  B.  (a): — We  are  all  of  opinion  that  the  rule  ought 
to  be  dischaiged.  The  Lord  Chief  Baron,  before  he  left 
the  Court,  requested  me  to  state  that  he  was  of  that  opi- 

(a)  Pollock^  C.  B.,  had  left  the  Court. 
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nioD.  It  seems  to  me  that  the  case  is  clear.  We  must 
assume  that  the  hops  were  to  be  delivered  in  London  on 
a  certain  day,  and  that  by  reason  of  the  defendants'  breach 
of  duty  they  could  not  be  delivered  until  another  day.  It 
was  proved  that  if  they  had  been  brought  to  market  on  the 
proper  day  they  would  have  fetched  a  certain  price,  but, 
not  being  brought  until  a  later  day,  the  market  price  in 
the  meantime  fell,  and  the  value  of  the  hops  was  diminished 
by  the  amount  of  65L  If  that  be  not  a  direct,  immediate 
and  necessary  consequence  of  the  defendants'  breach  of 
duty,  it  is  difficult  to  understand  what  would  be.  It  is 
said  that  the  defendants  had  no  notice  of  the  purpose  for 
which  the  hops  were  sent  to  London,  but  I  think  that  they 
must  have  knovm  that  they  were  sent  for  one  of  two  pur- 
poses, either  for  consumption  by  the  person  to  whom  they 
were  sent,  or,  as  was  more  likely  to  be  the  case,  to  be  sold 
for  profit.  It  seems  to  me  that  Hadley  v.  Baxendak  (a)  has 
no  bearing  on  this  case ;  and  I  think  that  Smeed  v.  Ford 
was  correctly  decided.  In  my  judgment  the  plaintiff  is 
entitled  to  recover  for  this  damage,  because  it  is  a  direct 
and  immediate  loss  consequent  on  the  defendants'  breach  of 
duty.  If  this  case  should  be  taken  to  the  Court  of  error, 
I  hope  that  Court  will  be  able  to  put  the  rule  on  an  intelli- 
gible footing;  but  at  present  we  must  do  the  best  we  can 
with  each  particular  case  and  decide  it  upon  principles  of 
reason  and  good  sense. 


Channell,  B. — I  am  of  the  same  opinion.  I  agree  with 
the  doctrine  laid  down  by  this  Court  in  Hadley  v.  Baxendak^ 
and  I  also  agree  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Smeed  v.  Ford^  which  seems  to  me  perfectly  dis- 
tinguishable from  this  case.  There  the  Court  held  that  the 
plaintiff  was  entitled  to  recover  for  all  the  heads  of  damage 

(a)  OExch.  341. 
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which  were  the*  direct  result  of  the  non-delivery  of  the 
thrashing  machine,  but  an  attempt  was  made  to  recover 
for  damage  not  the  necessary  consequence  of  the  non- 
delivery of  the  machine,  nor  reasonably  in  the  contem- 
plation of  the  parties.  Here  the  hops  were  delivered  in  a 
damaged  condition,  and  it  seems  to  me  that  there  is  no 
difierence  between  their  being  delivered  in  that  condition 
and  bebg  kept  upon  the  defendants'  premises  until  dried, 
because,  in  the  interval,  they  were  unsaleable.  It  must  be 
ascertained  what  they  were  worth  at  the  time  they  became 
available  to  the  plaintiff  as  marketable  goods,  contrasted 
with  what  they  would  have  been  worth  if  the  defendants 
had  performed  their  contract.  I  do  not  know  what  other 
test  can  be  applied  for  ascertaining  the  damage.  For  these 
reasons,  I  think  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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In  be  Andrew. 

JxL  UNDELL  had  obtained  a  rule,  calling  on  Frederick 
Andrew,  an  attorney  of  this  Court,  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  disobedience 
of  a  rule  and  order  of  the  (^ourt,  by  which  he  was  ordered 
to  deliver  up  papers  to  a  client  On  cause  being  shewn,  the 
Court  referred  the  matter  to  the  Master,  who  made  the 
following  report: — 

In  this  case,  Mr.  Frederick  Andrew,  of  Manchester, 
was  formerly  the  attorney  of  Mr.  John  Dailey,  a  mer- 
chant, also  of  Manchester,  and  was  engaged  in  conduct- 
ing several  actions  and  other  matters  for  him.  During 
the  whole  of  the  time  that  Mr.  Andrew  acted  as  Mr. 
Dailey's  attorney,  Mr.  Deane  was  the  London  agent  of 
Andrew. 


Jvne  10. 


Where  an 
order  has 
been  made 
that  an  at- 
torney deliyer 
to  a  client 
his  papers,  it 
is  no  answer 
to  an  attach- 
ment for 
disobedience 
of  the  order, 
that  the  agent 
of  the  attor- 
ney, having 
possession 
of  the  papers, 
claims  a  lien 
on  them  in 
respect  of 
agency 
charges. 
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1861.  Early  in  1860  orders  were  obtained  by  Dailey  to  tax 

.  ^T*'''^*^      Andrew's  bills  of  costs,  a  change  of  attorneys  having  pre- 

Andbbw.      Tiously  taken  place,  and  on  the  16th  of  March  an  order 

was  made  to  deliver  up  papers,  subject  to  Mr.  Andrew's 

lien,  to  be  ascertained  by  the  Master. 

An  action  had  been  commenced  in  the  Borough  Court 
of  Manchester,  by  Andrew  against  Dailey,  to  recover  the 
amount  of  his  bills,  and  this  action  was  referred  to  the 
Registrar  of  the  Court,  including  all  matters  in  difference 
between  the  parties. 

On  the  14th  of  June,  1860,  an  award  was  made,  finding 
a  lien,  and  42L  9s,  8d,  due  to  Andrew  on  his  action  in  the 
Borough  Court,  and  10/.  8s.  4d.  due  on  his  general  account. 
Costs  were  given  to  Andrew,  and  upon  payment  all  papers 
were  directed  to  be  delivered  up.  The  award  was  made 
a  rule  of  Court,  and  costs  were  taxed  at  95L  Is.  2{L  on  the 
7th  of  August,  1860. 

On  the  lOth  of  August,  1860,  notice  was  given  by  Deane 
to  Dailey  not  to  pay  the  amount  under  the  award  to  Andrew, 
as  he  had  a  lien  on  the  papers  for  his  agency  chains  against 
Andrew. 

An  action  was  brought  by  Andrew  on  the  award,  to 
recover  the  amount  due  under  it;  and  on  the  4th  of 
November,  1860,  an  order  to  stay  was  made  oi)  payment 
of  debt  and  costs. 

On  the  20th  of  November,  1860,  161/.  1^.  lOdL  was  paid 
by  Dailey  to  Andrew  for  debt  and  costs. 

On  the  12th  of  December,  1860,  an  order  was  made  upon 
Andrew  forthwith  to  deliver  to  Dailey  all  his  papers  (his 
lien  having  been  satisfied),  and  for  payment  of  the  costs  of 
the  application.  This  order  was  served  upon  Andrew  on 
the  Idth  of  December;  and  on  the  17th  of  December 
Andrew  delivered  up  a  bundle  of  papers,  being  all  the 
papers  at  that  time  in  his  actual  possession,  the  remainder 
of  Dailey *s  papers  being  in  the  hands  of  Deane. 
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On  the  25tb  of  January,  1861,  the  last  mentioned  order       1861. 
was  made  a  rule  of  Court,  and  costs  taxed  at  102. 4«..  which      ^T^^"*^ 

In  bs 

costs  have  been  paid.     An  attachment  for  non-performance      Andksw. 
of  the  order  and  rule  of  Court  was  moved  on  the  30th  of 
Aprils  1861,  and  on  the  23rd  of  May  the  matters  of  the 
rule  were  referred  to  the  Master,  with  power  to  dispose  of 
all  coats,  and  to  take  evidence  viv4  voce. 

Mr.  Deane  still  claims  a  lien  upon  the  papers  in  question, 
in  respect  of  his  alleged  unsatisfied  general  claim  against 
Bfr.  F.  Andrew  for  agency  charges.  His  lien  on  these 
papers,  in  point  of  law,  only  extends  to  the  amount  of  the 
charges  in  the  particular  business  to  which  they  belong. 
But  Mr.  Dailey  has  no  remedy  against  him,  because  there 
is  no  privity  between  the  client  and  the  London  agent  of 
his  attorney.  Mr.  Andrew,  some  time  since,  offered  to 
settle  his  general  account  with  Deane  for  an  amount  which 
has  been  declined  by  him ;  but  he  has  not  taken  what 
seems  to  me  the  only  right  step  for  him  to  have  taken, 
namely,  by  summoning  Deane  to  give  up  the  papers  belong- 
ing to  Dailey,  upon  payment  of  his  particular  charges  in 
respect  of  the  matters  to  which  they  relate.  Mr.  Deane 
has  commenced  an  action  against  Andrew  to  recover 
366L  18#.  6<f.,  the  alleged  balance  of  his  agency  charges 
against  Andrew,  to  which  Andrew  has  pleaded  payment, 
set-off,  never  indebted,  and  no  signed  bill  delivered.  The 
action  was  set  down  for  trial  in  February  last,  but  the  record 
was  withdrawn.    The  action  is  still  pending. 

On  the  22nd  of  December,  1860,  Mr.  Andrew  obtained 
an  order  to  tax  Deane's  bill  against  him,  but  it  has  been 
since  rescinded  on  Mr.  Deane's  application. 

Mr.  Andrew  has  not  made  due  efforts,  in  my  judgment, 
to  recover  the  papers  belonging  to  his  late  client,  Mr.  Dailey, 
now  in  the  hands  of  his  London  agent,  Mr.  Deane,  and  I 
am  humbly  to  report  to  the  Court  that  an  attachment  should 
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1861.       isBoe  against  Mr.  Frederick  Andrew  for  his  non-performance 
'^T'^'^*^      of  the  order  and  role  for  the  deliyery  op  of  Mr.  Dailey's 


AxDssw.      papers,  and  that  he  should  pay  all  costs  of  and  occasioned 
by  the  application  against  hinu 

LuMh  and  Morgan  Uoyd  now  shewed  caose. — ^There  has 
been  no  contempt  for  which  the  Court  will  grant  an  attach- 
ment. A  London  agent  has,  as  against  the  country  attorney 
who  employs  him,  a  general  lien  on  all  papers  in  hb  hands ; 
but  as  against  the  client  he  has  no  lien,  if  the  country 
attorney  has  been  paid:  Arch.  Prac.  voL  1,  p.  140, 10th  ed. 
The  same  practice  prevaib  at  law  and  in  equity.  There,  if  the 
client  has  paid  the  bill  of  his  country  attorney  before  notice 
of  anything  remaining  due  to  the  London  agent,  he  may 
apply  to  the  Court  for  an  order  that  the  latter  deliyer  up 
the  pallets  to  him :  WaUer  v.  Holmes  (a).  Moody  v.  Spencer  {b) 
is  an  analogous  case  at  law.  There  the  London  agent  had 
received  money  due  to  the  client,  upon  which  the  country 
attorney  had  no  claim ;  and  it  was  held  that  the  client 
might  recover  it  in  an  action  against  the  agent  In  this 
case,  the  country  attorney  could  not  get  the  papers  out  of 
the  hands  of  the  London  agent,  because  the  latter  claimed 
a  lien  in  respect  of  the  general  balance  due  to  him. 
[Martin^  B; — The  country  attorney  has  no  lien  on  the 
papers,  and  what  answer  can  it  be  that  there  is  an  account 
between  him  and  his  London  agent?]  The  attorney  is  not 
guilty  of  a  contempt  of  Court,  for  he  has  done  all  in  his 
power  to  obtain  possession  of  the  papers,  but  the  law  pre- 
vents him.  [Pollock^  C.  B. — The  question  is,  who  is  to 
take  the  trouble  of  getting  the  papers  out  of  the  hands  of 
the  London  agent?  It  ought  to  be  the  person  who  placed 
them  there.  Martin^  B. — The  general  rule  is  that  a  lien  is 
not  transferable ;  but  there  is  an  exception  in  the  case  of  an 

(a)  1  Juhn.  &  H.  239.  (*)  2  D.  &  R.  6. 
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altoroey  who  may  transfer  his  personal  lien  to  his  agent.  In        1861. 
Arch.  Praa  voL  I,  p.  140, 10th  ed.  it  is  said : — "  The  possession      ^"TTbT' 
of  the  agent  is  the  possession  of  the  attorney,  and  if  the  latter      Akdbbw. 
has  been  paid,  the  client  may  sue  him  for  the  papers,  though 
the  agent  detains  them  on  the  ground  of  his  lien  or  other- 
wise :  citing  Hnllock  on  Costs,  vol.  2,  p.  530,  2nd  ed. ;  per 
Bojflejff  J.,  in  Moody  v.  Spencer  (a).]    The  agent  has  a  lien, 
as  against  the  client,  to  the  amount  of  the  money  due  from 
him  to  the  attorney,  and  from  the  attorney  to  the  agent : 
Bray  ▼.  Hine  (Jbiy    But,  if  the  client  has  paid  the  attorney, 
he  is  entitled  to  have  the  {)apers  from  the  agent :   White  v. 
Boyal  Exchange  Assurance  (c).     [Martin^  B. — The  client 
ought  to  have  his  papers  delivered  up  to  him  when  he  pays 
the  attorney's  demand.] 

Mundell  appeared  to  support  the  rule,  but  was  not  called 
upon  to  argue. 

Per  CuBiAM  (dy — The  rule  must  be  absolute  with  costs : 
the  attachment  to  lie  in  the  office  until  a  Judge  at  Chambers 
orders  it  to  issue. 

Rule  accordingly. 

(a)  2  D.  &  R.  6.  (d)  PoUock,  C.  B.,  Martin,  B., 

(6)  6  Price,  203.  BramweU,  B.,  and  Chamtell,  B. 

(c)   1  BiDg.  20. 
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1861. 


Mi^27. 


ViCKBRS  i;.    OVBEEMD. 

Declaration.— That  by  a  certain  deed,  made  be- 
tween  John  Watson  of  the  first  part,  Arthur  Linley  and 
William  Cutts  of  the  second  part,  the  defendant  and  Hutton 
Vignoles  of  the  third  part,  and  the  plaintiff  of  the  fourth 
part :  After  reciting  that  the  said  J.  Watson,  by  and  through 
the  defendant,  had  contracted  with  a  Company  called  **  The 
New  Mechanical  Dock  Company  for  the  repairs  of  ships 
at  Bahia,"  to  construct  for  the  said  Company  a  patent  slip 
and  other  works  and  machinery  as  therein  mentioned: 
And  further  reciting  that,  although  the  said  contract  was 
taken  in  the  name  of  the  said  J.  Watson,  the  said  A.  Lind- 
ley,  W.  Cutts,  the  defendant,  the  said  Hutton  Vignoles,  or 
some  or  one  of  them,  claimed  to  be  respectively  interested 
therein ;  subject  nevertheless  to  the  claims  of  the  plaintiff 
in  respect  of  a  sum  for  outlay,  pursuant  to  the  terms  of  a 
certain  indenture  in  the  said  deed  now  in  recital  mentioned: 
And  further  reciting  that  it  had  been  ascertained  and 
finally  settled  that  the  sums  paid  by  the  plaintiff,  and  all 
other  his  claims,  amounted  to  10,012iL,  which  sum  included 
the  purchase  of  thb  timber,  plant  and  materials,  and  other 
property  provided  and  paid  for  by  the  plaintiff;  the  said 
W.  Watson  did,  by  the  said  deed,  with  the  consent  and 
express  direction  of  the  parties  thereto  of  the  second  and 
to^oruid'the   third  parts,  assign  unto  the  plaintiff  890  shares  of  1 U  5s. 

said  works  by  , 

thedefiraltof    each,  numbered  1  to  890,  inclusive,  and  30  shares  of  IIL  5s. 

the  defendant 

remain  and  are  incomplete  and  unperformed. — ^Plea :  that  the  defendant  did  use  his  beet 
endeavonrs  and  all  due  diligence  to  lorward  the  worlu  comprised  in  the  said  contract^  so  that 
the  same  might  be  completed  in  as  short  a  time  as  practicable ;  but  that  by  causes  wholly 
beyond  his  controul,  and  without  any  de^ult  on  his  part>  he  was  and  has  been  hindered  and 
prevented  from  forwarding  the  said  works.  On  demurrer  :—^e/<;,  that  the  plea,  though 
informali  was  good  as  a  trarerse  of  the  breach. 


Declaration 
on  a  deed 
whereby  the 
defendant 
covenanted 
with  the 
plaintiff  to 
use  his  best 
endeavours 
and  all  due 
diligence  to 
forward  the 
works  com- 
prised in  a 
certain  con- 
tract, so  that 
the  same 
should  be 
completed 
in  as  short 
a  time  as 
TOacticable. 
breach:  that 
the  defend- 
ant did  not 
nor  would 
use  his  best 
endeavours 
or  due  or 
any  diligence 
toforwud 
the  works 
comprised 
in  the  said 
contract,  so 
that  the  same 
might  bo 
completed 
in  as  short 
a  tune  as 
practicable, 
Dut  wholly 
neglected  so 
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each,  numbered  921  to  950,  inclusivei  in  the  said  Company,        is61. 
and  the  right  and  benefit  of  having  the  calls  upon  the     ^:''^     * 
add  shares,  then  or  thereafter  to  be  made,  paid  up  from         v. 

OVE&END. 

time  to  time  out  of  the  monies  payable  by  the  said  Com- 
pany in  respect  of  the  said  contract.  And  the  defendant 
thereby  <:ovenanted  with  the  plaintiff  to  do  and  execute  all 
such  acts,  things  and  assurances  as  should  be  necessary  for 
effectually  vesting  the  said  890  shares  and  30  shares  respec- 
tively in  the  plaintiff,  and  for  causing  all  calls  then  due, 
or  thereafter  to  become  due,  on  the  said  shares  to  be  paid 
np  out  of  the  said  sums  payable,  or  from  time  to  time  to 
become  payable,  by  the  said  Company  in  respect  of  the 
said  contract :  and  that  the  defendant  would,  within  a  rea- 
sonable time  after  the  date  of  the  said  deed,  or  next  after 
the  periods  at  which  the  calls  next  thereinafter  mentioned 
should  become  due,  do  and  perform  all  such  acts  as  should 
be  necessary  for  obtaining  and  delivering  to  the  plaintiff, 
in  a  transmissible  shape,  evidence  of  the  calls  then  due,  or 
thereafter  to  become  due,  having  been  paid  out  of  the  sums 
payable,  or  fit>m  time  to  time  to  become  payable,  in  re- 
sped  of  the  said  contract ;  and  that  the  defendant  would 
not  do  or  suffer  anything  by  which  the  said  contract  should 
be  prejudiced  or  wholly  or  partially  forfeited ;  and  that  he 
would  use  his  best  endeavours,  and  all  due  diligence,  to  for^ 
ward  the  works  comprised  in  the  said  contract,  so  that  the 
same  works  should  be  completed  in  as  short  a  time  as 
practicable.  And  although  all  things  have,  before  suit, 
happened  and  been  performed  to  entitle  the  plaintiff  to  the 
performance  by  the  defendant  of  his  covenant :  Yet  the 
defendant  did  not  nor  would  use  his  best  endeavours,  or 
doe  or  any  diligence  to  forward  the  works  comprised  in 
the  said  contract,  so  that  the  same  might  be  completed  in 
as  short  a  time  as  practicable,  but  has  wholly  neglected  so 
to  dOy  and  the  said  works,  by  the  default  of  the  defendant. 
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remain  and  are  incomplete  and  unperformed ;  whereby  the 
said  diares  have  become  and  are  of  no  yalae  to  the  pUintiffj 
and  he  hath  thereby  wholly  lost  the  said  sums  so  paid  by 
him  as  aforesaid,  and  the  interest  thereof. 

Plea. — That  the  defendant  did  use  his  best  endeavours^ 
and  all  due  diligence,  to  forward  the  works  comprised  in 
the  said  contract  so  that  the  same  might  be  completed  in 
as  short  a  time  as  practicable,  but  that,  by  causes  wholly 
beyond  his  controul,  and  without  any  default  on  tus  part, 
he  was  and'^has  been  hindered  and  prevented  from  forward- 
ing the  said  works. 

Demurrer  and  joinder  therein. 

ZtifA,  in  support  of  the  demurrer. — The  question  depends 
upon  the  true  meaning  of  the  contract.  It  is  submitted 
that  the  defendant's  covenant  amounts  to  this : — '*  I  being 
the  party  to  do  the  works,  will  take  care,  by  using  my  best 
endeavours,  and  all  due  diligence,  that  the  works  are  com- 
pleted in  as  short  a  time  as  such  works  can  be  completed.'*. 
The  plea,  therefore,  affords  no  answer  to  the  breach,  because 
the  covenant  is  an  absolute  covenant  that  the  defendant 
shall,  by  means  of  using  his  best  endeavours  and  all  due 
diligence,  take  care  that  the  works  are  completed  in  as  short 
a  time  as  possible.  [i^/ZticA,  C.  B. — The  question  is,  whe- 
ther the  plea  is  to  be  treated  as  a  plea  in  confession  and 
avoidance,  or  an  inartijficial  denial  of  the  breach.  The 
defendant  covenants  with  the  plaintiff  to  do  his  best,  and 
says,  "  I  have  done  my  best.*^  The  plea  means  this :  **  I 
should  have  done  all  that  I  covenanted  to  do,  but  I  was 
prevented  by  something  beyond  my  controul."  \_Poilock, 
C.  B. — Sickness  may  have  been  the  cause.]  Whatever 
was  the  cause,  the  defendant  is  responsible  for  the  breach 
of  his  express  covenant.  The  former,  part  of  the  plea  is 
qualified  by  th^  latter ;  but  the  whole,  so  qualified,  affords 
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no  answer  to  the  breach.  [Channell,  B. — Under  the  old 
system  of  pleading  the  plea  might  have  been  specially 
demmred  to ;  but  now  the  latter  part  mav  be  rejected  as  9. 

sarplnsage.  Martin^  B. — The  defendant  covenants  that  he 
will  use  his  best  endeavours  to  complete  the  works  as  soon 
as  practicable ;  and,  if  he  used  his  best  endeavours,  but  the 
works  were  destroyed  by  an  inundation,  I  apprehend  he 
would  be  excused.]  It  comes  to  the  question,  what  is  the 
meaning  of  the  covenant  ?  Does  it  mean,  **  I  will  do  no 
more  than  use  my  best  endeavours  ?*'  Or  does  it  mean, 
"  I  will  undertake  that  the  work  shall  be  done  ?"  [Bram" 
well,  B.— It  may  be  that  the  defendant  was  bound  to  com- 
plete the  works  in  a  reasonable  time,  and,  plus  that,  he  was 
to  use  his  best  endeavours  to  complete  them  as  soon  as 
possible ;  but  the  plaintiff  does  not  complain  that  the  de- 
fendant has  not  completed  the  works,  although  a  reasonable 
tiipe  for  that  purpose  has  elapsed,  but  that  he  has  not  done 
his  best  to  complete  them ;  and  he  says  he  has,  and  that 
it  was  not  through  any  default  on  his  part  that  they  were 
not  completed.] 

Hawkins  appeared  in  support  of  the  plea,  but  was  not 
called  upon  to  argue. 

Per  Curiam  (a). — There   must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  Pollock,  C.  B.,  Martin,  B.,  BramweU,  B.,  and  ChanneU,  B., 
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May  27.  RicB  and  Another  v.  Baxemdale. 

Where  goods  J.  HIS  was  a  plaint  tried  before  the  deputy  Judge  of  the 

to  a  carrier,  Sherifib*  Court  of  London^  when  a  verdict  was  entered  for 

from  A.  to  B.,  the  defendant,  subject  to  the  opinion  of  this  Court  upon 

Aeo'^il^  the  following  case:- 

n^er  tibe  ^^^  plaintifis  are  licensed  hawkers,  and  the  defendant 

Talae  of  Uie  jg  g  member  of  the  firm  carrying  on  trade  as  common 

goods  at  is. ;  tf     ^ 

and  (per  carriers  under  the  name  of  Pickford  and  Company.     The 

that  value  ib     following  IS  a  copj  of  the  particulars  of  the  pUuntifls*  claim 

the  price  for        ,  „         j  .     ^i 

wUdi  they       delivered  m  the  cause : — 

n^o^,  £l  '  **The  following  goods  were  delivered  to  the  defendant 
as  a  common  carrier  by  Messrs  Swainson  and  Bennett,  of 
Leeds,  on  the  27th  of  November^  1860,  to  carry  for  the 
plaintifis,  but  the  defendant  has  not  delivered  the  same  to 
the  plaintiffif,  although  he  undertook  and  agreed  to  do  so. 

£   9.    d. 
<<  54,072  Black  Union  Qoth,  46  @  S/6  7  17    6 

54,077  Bine  Pilot  Do.    .      16  @  3^  2  16    0 

Valae  of  the  goods  at  Maidstone  1/6  per  yaid  more,  and 

the  difference  is  hereby  daimed  if  the  plaintiflfh  haTe 

no  rig^t  to  the  items  hereinafter  mentioned. 
The  plaintifb  have  snstamed  damages  by  the  detention 
and  non-deliyeiy  of  the  said  goods : — 

For  loss  of  the  Sale  thereof 

Trarelling  Ejqpenses 

Loss  of  time  of  plaintiffii  and  horse  and  cart  from  90th 
of  KoT.  to  22nd  of  Dec.  1860,  @  10/  per  day 


4    0 

0 

3    0 

0 

11    0 

0 

^28  13 

6" 

To  this  claim  the  defendant  paid  into  Court  lOiL  \Z$.  6d.f 
the  amount  of  the  two  first  items,  being  the  price  of  the 
goods  as  invoiced  by  the  manufacturers  to  the  plaintifis. 

In  November,  I860,  the  plaintifis  remitted  the  sum  of 
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10^  13<.  6d.f  to  Messrs.  Swainson,  Bennett  and  Co.^  cloth        1861. 
manufiictiirers,  of  Leeds,  and  ordered  the  cloth  set  out  in      ^— ^v^*^ 

Bice 

the  particulars  to  be  sent  on  to  them  to  Maidstone.     In  v. 

Baxbndale. 
that  town  the  plaintifis  were  waiting   the  receipt  of  the 

goods,  to  trade  in  the  town  and  in  the  neighbourhood. 

'  On  the  27th  of  November,  Messrs  Swainson  and  Co. 

delivered  to  the  defendant,  at  Leeds,  the  goods  in  a  parcel 

addressed  to  the  plaintiffs  at  Maidstone,  and  nothing  else 

passed  at  Leeds.     In  due  course  of  conveyance  the  goods 

ought  to  have  been  delivered  at  Maidstone  on  the  29th  of 

November.     They  were  never  delivered  to  the  plaintifis. 

In  anticipation  of  the  delivery  the  plaintifis  had  sold  a  great 

part  of  the  goods  to  customers  at  Maidstone. 

The  plaintiffs  made  inquiries  from  time  to  time  at  Maid- 
stone of  the  servants  of  the  South  Eastern  Railway  Com- 
pany, and  were  informed  that  they  had  received  information 
of  the  arrival  of  the  goods  in  London,  but  that  the  parcel 
had  not  been  sent  on  to  Maidstone.  They  informed  the 
plaintifls  that  the  parcel  was  expected  there  daily.  It 
however  never  arrived. 

The  plaintifis  ordered  a  fresh  supply  of  goods  from  the 
same  manufactory,  but  Messrs.  Swainson  and  Co.  declined 
to  forward  the  goods  without  a  fresh  remittance  for  the 
amount  thereof. 

The  plaintiiSs  were  detained  at  Maidstone  until  the 
22nd  of  December,  expecting  every  day  to  receive  the 
goods  and  to  be  in  a  position  to  complete  their  contract 
with  the  customers,  and  to  proceed  with  their  journeys  as 
hawkers.  They  proved  that  articles  similar  to  those  de^ 
livered  to  the  defendant  by  the  plaintifis  could  not  be  pur- 
chased by  them  at  Maidstone  under  Is.  Qd.  a  yard  more 
than  was  charged  by  the  manufacturers.  They  also  proved 
that  they  must  necessarily  have  been  detained  in  Maidstone 
four  or  five  days  before  they  could  get  a  fresh  supply  of 

YOL.  YII. — K.  &  U  EXCH. 
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1861.       goods,  if  the  fresh  order  to   Messrs.  Swainson  and  Ca 

*^j^      had  been  executed  by  them  in  due  course  of  delivery,  or 

^      ^'-  if  they  had  ordered  a  similar  parcel  from  any  other  manu- 

Baxsndalb.  •'  . 

facturer.  The  plaintiffs  were  however  compelled,  by  this 
refusal  of  Messrs  Swainson  and  Co.,  to  supply  a  fresh  parcel 
without  the  money,  which  the  plaintiffs  could  not  at  the 
time  pay,  to  sell  a  horse  at  Maidstone  to  pay  their 
expenses  there,  and  to  enable  them  to  get  away.  They 
also  could  not,  by  reason  of  their  poverty,  purchase  the 
goods  either  at  Leeds  or  Maidstone.  They  lost  4L,  the 
pro6t8  on  the  sale  of  the  goods,  and  expended  ZL  in 
travelling  and  other  expenses  in  making  inquiries  about 
the  parcel;  and  remained  twenty-two  days  in  Maidstone, 
expecting  to  receive  the  parcel,  and  incurred  expences  for 
themselves  and  horse  at  the  rate  of  lOj.  per  day.  Upon 
this  evidence  the  Judge  found 

1.  That  the  money  paid  into  Court  was  equal  to  the 
value  of  the  goods  when  delivered  to  the  defendant,  and 
that  the  defendant  had  no  notice  of  what  use  the  plain- 
tiffs  intended  to  make  of  the  goods  at  Maidstone  or  else* 
where. 

2.  That  the  plaintiffs  could  not  have  procured  goods  of 
a  like  quality  or  description  at  Maidstone,  at  the  time  the 
goods  ought  to  have  been  delivered  by  the  defendant,  at  a 
price  less  than  4/.  14j.  6(L  beyond  the  sum  paid  into 
Court. 

3.  That  the  plaintiffs,  if  they  had  cash,  might  have  pro- 
cured another  parcel  from  the  manufacturers  at  the  same 
price;  and  the  damages  to  the  plaintiffs  beyond  the  invoice 
price  of  the  goods,  in  respect  of  the  delay,  would  amount  to 
3/1,  and  no  more. 

4.  That  the  plaintiffs  had  in  fact  suffered  to  the  extent 
of  the  damages  they  claimed,  but  it  arose  from  the  want  of 
means. 
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The  particulars  were  to  be  taken  to  be  amended,  so  as  to        1861. 
enable  the  plaintiffs  to  recover  any  sum  they  are  by  law 
entitled  to  over  and  above  the  sum  paid  into  Court. 

The  Judge  ruled  that  the  verdict  ought  to  be  entered  for 
the  defendant,  on  the  ground  that  the  damages  sought  to 
be  recovered,  beyond  the  sum  paid  into  Court,  were  not 
loeses  either  arising  naturally  from  the  breach  of  duty  relied 
upon,  or  such  as  the  parties,  at  the  time  the  goods  were 
delivered  to  the  defendant,  contemplated.  Whereupon,  at 
the  su^estion  of  the  Judge,  the  parties  agreed  to  the  verdict 
being  so  entered,  subject  to  an  appeal  to  this  Court. 

Therefore,  if  the  Court  should  be  of  opinion  that  the 
plaintiflb  are  not  entitled  to  recover  anything  beyond  the 
sum  paid  into  Court,  then  the  verdict  for  the  defendant  is 
to  stand. 

But  if  the  Court  should  think  that  the  plaintifls  are 
entitled  to  recover  anything  beyond  that  sum,  then  the  ver- 
dict is  to  be  entered  for  the  plaintifls  for  such  sum  as  the 
Court,  upon  the  above  facts,  shall  determine  the  plaintifis 
are  entitled  ta 

If  the  ruling  of  the  Judge,  as  to  the  measure  of  damages 
in  this  cause,  is  to  be  taken  as  a  determination  of  fact,  so 
as  to  conclude  the  Court,  such  ruling  is  not  to  prejudice  the 
plaintifis,  as  the  Judge  intended  merely  to  intimate  an 
opinion,  and  it  was  understood  that  neither  side  should  be 
affected  by  it 

HtmeymoHj  for  the  plaintifis. — The  plaintifib  are  entitled 
to  recover  more  than  the  amount  paid  into  Court.  \Martinf 
B. — ^The  only  question  is^  whether  they  are  entitled  to 
recover  the  value  of  the  goods  at  Maidstone :  it  is  clear 
that  they  are  not  entitled  to  recover  the  other  items  of 
damage.]  The  plaintifis  are  entitled  to  recover,  as  damages, 
the  amount  which  they  roust  have  paid  to  procure  goods  of 

H  2 
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1861.        ^  ^'^^^  quality  and  description  at  Maidstone,  and  the  Judge 

^"^T*^^      has  assessed  that  amount  at  4/.  145.  6d.  beyond  the  sum 
Rice  ^      ^  - 

9._  paid  into  Court.  They  are  also  entitled  to  recover  the 
expenses  of  waiting  at  Maidstone  for  the  goods,  which  they 
were  told  were  expected  daily,  and  for  the  expenses  of 
travelling  to  make  inquiries  about  the  goods.  In  the  case 
of  Black  V.  Baxenddle  (a),  the  plaintiff  sent  certain  goods 
by  the  defendants,  who  were  carriers,  to  be  delivered  at 
Bradford  on  a  Thursday,  in  order  to  be  ready  for  the  market 
on  Saturday,  but  did  not  give  notice  that  they  were  sent  for 
that  purpose.  On  that  day  his  clerk  proceeded  there,  and 
owing  to  the  non-delivery  of  the  goods  till  the  Monday 
following  he  removed  them  to  another  place  for  sale ;  and 
in  an  action  for  the  Con  delivery  of  the  goods  within  a 
reasonable  time,  it  was  held  that  the  expenses  so  incurred 
might  be  given  by  the  jury  as  damages.  [BramwelU  B.-— 
What  is  the  loss?  It  is  the  value  of  the  goods  at  Maidstone. 
Martin^  B. — The  loss  is  the  sum  at  which  the  goods  could 
be  replaced  at  Maidstone,  and  the  proper  mode  of  replacing 
them  is  to  purchase  them,  not  of  a  tradesman,  but  of  the 
manufacturer.]  In  that  case  the  plaintifis  would  have  no 
compensation  for  the  damage  sustained  by  the  delay  in  the 
delivery  of  the  goods.  At  all  events  the  measure  of 
damage  is  not  confined  to  the  value  of  the  goods  at  Leeds, 
but  the  plaintifis  are  entitled  to  recover  their  value  at  Maid- 
stone at  the  time  when  they  ought  to  have  been  delivered, 

C  Pollock,  for  the  defendant — The  plaintifis  have  sus- 
tained no  legal  damage  beyond  the  value  of  the  goods. 
They  might  at  any  time  have  sent  to  Leeds  and  obtained 
the  same  goods  at  the  same  price,  and  therefore  they  are 
not  entitled  to  the  compensation  claimed  for  delay.  [Pollack, 
C.  B.— The  case  expressly  finds  that  the  damage  to  the  plain- 

(a)  1  Exch.  410. 
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tiflb  beyond  the  invoice  price  of  the  goods  in  respect  of 

delay  would  amount  to  SL]  The  delay  was  not  the  necessary 

consequence  of  the  defendant's  negligence.      This  is  not  v. 

Baxemdalb« 

like  the  case  of  a  breach  of  contract  to  deliver  in  London 
a  caigo  of  rice  consigned  from  Bombay.  [Bramtoell^  B. — 
The  goods  must  be  worth  more  at  Maidstone  than  at  L^eds, 
because  there  is  the  costs  of  carriage.  Suppose  the  goods 
had  been  insured,  and  burnt  in  a  warehouse  at  Maidstone, 
would  not  the  plaintiffs  be  entitled  to  the  value  of  them  at 
Maidstone?]  That  is  on  the  hypothesis  that  the  goods 
arrived  at  Maidstone,  but  here  they  have  not.  Suppose 
the  goods  were  wanted  for  a  certain  purpose  on  a  parti- 
cular day,  and  the  plaintifls  could  not  procure  others  for 
that  occasion  without  paying  an  increased  price,  they  could 
not  recover  that  as  damages.  ^Martins  B. — The  plaintifis 
must  be  entitled  to  something  more  than  the  cost  price  of 
the  goods.  Bramwell,  B. — Under  the  3  &  4  Wm.  4,  c.  42, 
iL  25,  the  jury  may  give  interest  as  damages  in  trover;  and 
the  plaintiffs  might  say,  **  We  have  already  paid  for  the 
goods,  and  have  lost  the  interest  of  our  money.*^  The 
plaintifis  can  only  recover  such  damages  as  naturally  result 
from  the  breach  of  contract:  Hamlin  v.  TTie  Great  Northern 
RaUway  Company  (a).  In  Fletcher  y.  Tayleur{b)  the  Court 
observed  that  it  would  be  convenient  if,  in  the  case  of  the 
non-deliveiy  of  a  chattel,  a  rule  was  laid  down  as  to  the 
measure  of  damage,  analogous  to  that  in  the  case  of  non- 
payment of  money.  [Bramwett,  B. — The  Judge,  who  has 
taken  a  correct  view  of  the  case,  has  found  that  the 
amount  paid  into  Court  was  equal  to  the  value  of  the 
goods  when  delivered  to  the  defendant ;  and,  if  that  is  to 
be  taken  as  the  finding  of  their  value  at  Maidstone,  our 
judgment  ought  to  be  against  the  plaintifis.     But  if  the 

(a)  1  H.  &  N.  408.  (5)  17  C.  B.  21. 
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1861.       caae  were  again  sent  down,  no  doubt  the  Judge  would 
^""^^^      find  that  the  goods  were  worth  more  at  Maidstone  than 
*•  at  Leeds,  and  therefore  we  may  couTeniently  give  jud^ 

ment  now.] 

Sanejftnan  was  not  called  upon  to  reply. 

Pollock,  C.  B. — It  is  clear  that  the  goods  are  worth 
more  at  Maidstone  than  at  Leeds.  The  only  principle  that 
we  lay  down  is  that  when  goods  are  delivered  to  a  carrier 
to  be  carried  from  A.  to  B.,  and  are  lost,  the  owner  is  en- 
titled to  the  value  of  the  goods  at  B.  In  this  case  there 
are  materials  upon  which  we  can  come  to  a  reasonable  con- 
clusion that  the  plaintiflb  are  entitled  to  more  than  the 
amount  paid  into  Court ;  therefore  let  the  verdict  be  entered 
for  them  for  SL 

Bbamwell,  B. — I  agree,  with  this  qualification,  that  the 
value  of  the  goods  is  the  price  for  which  they  can  be  got  to 
the  place  of  consignment,  not  ai  that  place. 

Chankbll,  B.,  concurred  (a). 

Judgment  for  the  appellants  for  Sh 

(a)  Mwrtin,  B.,  liad  left  the  Court. 
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FoRBTER  and  Wife  v.  Rowland.  •'«««  2. 


D 


DECLARATION— That,  by  an  agreement  between  the  The  defendant 

1  •     -  T*  •  having  pro- 

plaintiff  W.  R.  Forster,  on  behalf  of  himself  and  Margaret  posed  to  take 

hia  wife,  and  the  defendant,  it  was  agreed  that  the  plaintiffs  certain  pre- 

should  grant  to  the  defendant,  and  that  the  defendant  should  [^^of'Ie^n 

««ept  a  lease  of  certain  j>reraises  at  Comberbach,  belonging  f^^^ 

to  the  plaintiff  W.  R.  Forster  in  right  of  his  wife,  for  the  P'^^^^^^. 

term  of  seven  years,  from  the  2nd  of  February,  1860,  &c.,  fendantmade 

some  objec- 

at  the  yearly  rent  of  100/.,  &c. ;  that  the  lease  should  con-  tions.    He 
tain  certain  reservations,  covenants,  &c. :  that  although  the  took  it  away 
plaintiff  were  always  ready  and  willing  and  offered  to  grant  ^  i^^^Uci- 
such  lease,  and  all  conditions  were  fulfilled,  and  all  things  ^"^  ^jj^i^ 
have  happened,  and  all  times  elapsed  necessary  to  entitle  the  J!!^^^® 
plaintifla  to  have  the  agreement  performed  by  the  defend-  plaintifiEs' 

1  solicitors, 

ant,  yet  the  defendant  refused  to  perform  the  agreement  with  the  fol- 

.  1      «  A  lowing  letter : 

and  accept  the  lease,  &c.  ^«  We  have 

Til  "KT  •m.       r\        i_»i_»  ••!  seen  oup  client 

Flea :  Non-assumpsit. — On  which  issue  was  jomed.  g^^  ]^y^ 

At  the  trial,  before  Keating,  J.,  at  the  Liverpool  Spring  Sl^t^eM^in 
Assizes;,  it  was  proved  that  the  defendant  having  proposed  accordance 
to  take  a  lease  of  a  house  and  premises  at  Comberbach  instructions. 

*-  We  trust  there 

of  the  plaintiffs  for  the  term  of  seven  years,  a  draft  lease  will  be  no 

impediment 

was   prepared,   which   the   defendant  read   through   with  to  prevent 
the  plaintiffs^  solicitors.     The  defendant  made  some  objec-  pietion,  and 
tions  to  it,  and  ultimately  took  it  away  to  be  settled  by  his  ^  receive 
solicitors.     After  some  correspondence  as  to  the  terms  be-  ^^^  ^  ^ 
tween  the  solicitors  of  the  several  parties,  Messrs.  Keishtley  *^*"»  *^*  ^® 

*  '  o        ./    may  engross 

the  counter- 


part."   The  plaintiff'  solicitors  replied,  returning  the  draft  and  engrossment  of  lease  and 


any  contract  binaing 

xandom  of  anj  contract  sufficient  im  that  purpose  within  the  4th  section  of  the  Statute  of 
Frauds. 
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1861.        &<id  Banning,  the  defendant's  solicitors,  wrote  to  Messrs. 
^T""^'     *      Goulden  and  Swinburne,  the  plaintifis*  solicitors,  returning 
V*  the  draft  with  the  following  letter: — 

ROWLAHD. 

**  Liverpool,  I8th  May,  I860. 
**  Rowland  and  Forster. 
<^Dear  Sirs, — We  have  just  seen  our  client  and  have 
altered  thb  draft  lease  in  accordance  with  his  instructions. 
We  trust  there  will  now  be  no  impediment  to  prevent  an 
early  completion,  and  we  shall  be  glad  to  receive  the  draft 
as  soon  as  you  can  (a),  that  we  way  engross  the  counterpart. 

•*  Yours  truly, 

''  Keightley  and  Banning.'' 

To  this  Messrs.   Goulden  and  Swinburne  replied  as 

follows : — 

'<  Manchester,  22nd  May,  1860. 

**  Forster  and  Rowland. 
**  Dear  Sirs, — We  send  you  by  book-post  this  draft  and 
engrossment  of  the  lease  and  counterpart,  the  latter  as  being 
in  accordance  with  the  understanding  in  this  matter  and 
also  apart  from  this  with  the  practice  here,  &c.  To  satisfy 
you  we  requested  Mr.  Marriott,  the  Secretary  of  our  Law 
Society,  to  state  the  rule,  assuming  the  absence  of  any 
agreement*  We  enclose  you  a  copy  of  his  letter.  When 
you  have  compared  the  engrossments  with  the  draft  be 
good  enough  to  return  it  with  the  engrossment  of  the  lease, 
the  execution  of  which  we  can  obtain  in  a  post's  time  and 
shall  then  be  prepared  to  exchange  with  you. 

"  Yours  truly, 

**  Goulden  and  Swinburne." 

Mr.  Marriott's  letter  stated  that,  **  In  the  absence  of  an 
agreement,  the  lessor's  solicitor  invariably  prepares  both 

(a)  Sic 
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lease  and  counterpart,  and  the  lessee  invariably  pays  for        1861. 

both  (a).  ^ — ' 

^  ^  ^  ^  F0B8TER 

Messrs.  Keightley  and  Banning  replied: —  9. 

"  Liverpool,  23rd  May,  1861. 
**  Dear  Sirs, — Our  client  denies  that  there  was  any  agree- 
ment or  understanding  as  to  the  costs  of  the  lease  and 
counterpart  The  printed  rules  of  our  Law  Society  say 
that '  The  whole  ezpence,  whether  there  be  a  lease  or  lease 
and  counterpart  and  whether  one  or  more  attorneys  be 
employed,  must  be  divided  between  the  landlord  and  the 
tenant,'"  &c. 

After  some  further  correspondence  the  plaintiflb'  solicitor 
called  on  the  defendant  to  execute  the  lease,  alleging  that  it 
had  been  finally  settled  and  approved  of  irrespective  of  the 
question  of  the  payment  of  costs.  The  defendant's  solicitors 
replied  that  they  had  no  authority  to  settle  the  terms  of  any 
lease  except  on  payment  by  each  party  of  the  terms  of  the 
lease  and  counterpart  in  equal  proportions,  and  on  that 
ground  the  defendant  eventually  declined  to  accept  the 
lease. 

On  these  &cts  the  defendant's  counsel  objected  that 
there  was  no  evidence  of  any  agreement  to  accept  the  lease. 
The  plaintifis'  counsel  urged  that  the  approval  of  the  draft 
lease  by  the  defendant's  solicitors  constituted  an  agreement 
within  the  4th  section  of  the  Statute  of  Frauds.  The 
learned  Judge  directed  a  nonsuit,  reserving  leave  to  the 
plaintifls  to  move  to  enter  a  verdict  for  a  sum  agreed  upon* 
Manisty,  in  Easter  Term,  obtained  a  rule  to  enter  the 
verdict  for  the  plaintifls,  on  the  ground  that  there  was 
evidence  to  go  to  the  jury  that  Messrs.  Keightley  and 
Banning  had  authority  to  bind  the  defendant  to  take  the 
lease. 

(a)  In  the  subsequent  corres-      Purchasers,  3rd  ed.,  p.  465,  was 
pondencei  Dart  on  Vendors  and     referred  to  on  this  point. 
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1861.  ^'^  And  Hendenon  now  appeared  to  abew  cause ;  bat 

l-^^~'^      the  Court  called  on 
F0K8TXE 

BOWLAIJDW 


and  A.  FaManque  to  support  the  rule. — first, 
the  defendant  intimated  to  the  plaintifls'  solicitors  that 
Keightley  and  Banning^  his  solicitors,  should  settle  the 
terms  of  the  lease.  The  letter  of  the  18th  of  May  inclosed 
the  draft  lease  as  agreed  to ;  and  the  terms  were  assented 
to  on  behalf  of  the  plaintifis  by  the  letter  from  their  solici- 
tors of  the  22nd  of  May.  {Channelly  B. — Can  it  be  said 
that  the  letter  of  the  1 8th  of  May  is  anything  but  an  offer 
on  the  terms  that  the  defendant's  solicitors  should  engross 
the  counterpart  ?]  The  question  as  to  the  engrossment  of 
the  counterpart  was  no  part  of  the  agreement,  which  was 
complete  without  it.  It  was  not  one  which  was  left  to  be 
disposed  of  by  the  defendant's  solicitors,  who  were  only  to 
settle  the  terms  of  the  lease. 

Mabtin,  B. — I  think  that  there  was  no  complete  agree- 
ment in  the  present  case.  Up  to  the  time  when  the  matter 
was  placed  in  the  hands  of  the  defendant's  attomies  there 
was  no  agreement  in  writing;  there  was  simply  a  negocia- 
tion  as  to  granting  a  lease  *on  terms  to  be  settled.  If 
the  defendant's  attomies  had  returned  the  draft  without 
conditions,  there  might  have  been  some  ground  for  con- 
tending that  their  letter  was  evidence  of  an  agreement* 
But  nothing  of  the  sort  occurred.  The  defendant's  attor* 
Dies  in  the  letter  of  the  18  th  of  May  forwarded  to  the 
plaintifis'  attomies  the  draft  lease  altered  in  accordance 
with  the  instmctions  of  their  client  He  had  assented  to 
accept  the  lease  on^certain^terms,  one  of  which  was  that 
the  plaintiffs'  attomies  should  engross  the  lease  and  that 
the  defendant's  attomies  should  engross  the  counterpart 
A  dispute  arose  as  to  this  condition,  and  the  letter  of  the 
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25th  of  May  shews  that  there  was  no  final  agreement,  bat        18G1. 
that  the  matter  was  inchoate  and  unsettled.     Therefore  it      Ir^'^^ 

FOBSTXR 

16  plain  that  independently  of  the  Statute  of  Frauds  there  ». 


no  final  agreement. 
Boty  further,  I  think  that  there  was  no  agreement  signed 
so  as  to  satisfy  the  4th  section  of  the  Statute  of  Frauds.  I 
agree  with  the  Court  of  Common  Pleas  in  Bailey  y.  SweH" 
img  {a\  that  all  that  the  statute  requires  is  written  evidence 
of  the  contract,  and  that  there  may  be  a  note  or  memo- 
landom  of  the  contract,  sufficient  to  satisfy  the  statute,  which 
when  written  was  not  intended  to  operate  as  a  contract. 
But  the  memorandum  most  be  *' signed  by  the  party  or  by 
his  agent  lawfully  authorized."  Here  there  is  not  a  particle 
of  evidence  to  shew  that  the  defendant  authorized  Messrs. 
Eleightley  and  Banning  to  sign  a  contract  to  bind  him. 
Therefore  the  rule  must  be  discharged. 

Bramwell,  R — I  am  of  the  same  opinion.  The  only 
way  in  which  it  can  be  suggested  that  there  was  an  agree- 
ment is  by  saying  that  the  defendant,  at  some  preyious 
interview  with  the  plaintifis,  verbally  agreed  to  take  a  lease. 
But  for  the  Statute  of  Frauds,  that  would  haye  been  a  good 
agreement  to  take  a  lease  on  all  usual  terms.  Upon  that 
supposition,  however,  Messrs.  Keightley  and  Banning  were 
not  agents  either  to  make  another  agreement  for  the  defend- 
ant or  to  make  a  memorandum  of  such  agreement  But 
suppose  there  was  no  agreement  until  all  the  terms  were 
adjusted ;  another  difficulty  arises, — Messrs.  Keightley  and 
Banning  say,  **  We  have  seen  our  client  and  altered  the  draft 
lease  in  accordance  with  his  instructions."  Treating  that  as 
a  proposal,  it  is  on  the  terms  that  Keightley  and  Banning 
shoold  <'  engross  the  counterpart**  That  proposal  was  not 
accepted  in  its  entirety.  The  plaintifis'  attomies  say,  ''Yon 
shall  not  engross  the  counterpart ;  we  will.**  There  is  a  third 

(o)  9  C.  B.  S43. 
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1861.        ^^7  ^°  which  the  letter  of  the  18th  of  May  may  be  viewed, 
^"^^y^^^      viz.,  that  the  sugeestion  that  the  defendant's  attomies  are  to 

FOBSTBB 

V.  engross  the  counterpart  may  be  treated,  not  as  a  proposal, 

but  as  a  statement  of  a  consequence  of -the  contract  being 
accepted.  The  plaintifis*  counsel  contended  that  the  letter 
was  the  statement  of  an  agreement  between  the  plaintiflb  and 
the  defendant,  and  that  they  differed  as  to  the  consequences  of 
it.  Bailey  Y.  SweeHng{a)  is  distinguishable  from  the  present 
case.  Here  the  letter  does  not  refer  to  an  agreement  already 
made ;  it  is  not  a  statement  of  the  contract  and  an  errone- 
ous conclusion  from  it.  It  was  written  while  the  agreement 
was  still  in  fieri.  I  think  therefore  that  the  letter  is  insuffi* 
cient  to  bind  the  defendant,  whether  it  is  treated  as  a 
memorandum  of  an  original  agreement  for  a  term  at  a  cer- 
tain rent  and  under  the  usual  conditions,  in  which  case 
Keightley  and  Banning  had  no  authority  to  make  a  memo- 
randum of  such  agreement;  or  whether  Keightley  and 
Banning  had  authority  to  negociate  and  settle  all  the  terms 
upon  which  the  lease  was  to  be  granted,  in  which  case  the 
parties  never  came  to  a  final  agreement ;  or,  on  the  third 
view  of  the  case,  because  it  assumes,  incorrectly,  that 
Keightley  and  Banning  state  that  as  a  conclusion  which  is 
in  fact  a  condition. 

Channell,  B. — I  am  of  opinion  that  the  nonsuit  vras 
right.  There  was  no  evidence  that  Keightley  and  Banning 
had  authority  to  sign  the  letter  of  the  18th  of  May  as 
an  agreement.  In  fact  it  is  a  mere  proposal  clogged  with 
the  condition  that  the  writers  shall  have  the  privilege 
of  engrossing  the  lease.  That  proposal  was  never  accepted. 
It  was  said  that  Bailey  v.  Sweeting  (a)  is  an  authority  that 
the  condition  may  be  rejected.  But  that  case  merely  de- 
cided that  where  one  of  the  parties  to  a  contract  has  stated 
in  writing  the  particulars  of  it,  that  statement  may  be  eyi* 

(o)  9  C.  B.,  N.  S.  843. 
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dence  against  him  sufficient  to  satisfy  the  statute  though  in  1861. 
the  same  writing  he  repudiates  his  liability.  But  this 
case  is  distinguishable.  In  Bailty  v.  Sweeting  (a)  the  docu- 
ment was  not  in  the  nature  of  a  proposal.  Here  the  parties 
were  still  negociating  when  the  letter  of  the  18th  of  May 
was  written,  and  therefore  the  principle  which  governed 
Bailey  v.  Sweeting  has  no  application. 

Rule  discharged. 

(&)  9  C.  B,^  N.  S.  843.    See      Sale,  p.  66;  Goodman  Y.Oriffithi^ 
Blackburn  on  the  Contract   of     1  H.  &  N.  574. 


In  the  Matter  of  the  Petition  of  John  Barker  and  June  8. 

"Susan  his  Wife. 

On  appeal  from  an  assessment  of  the  Commissioners  of 
Inland  Revenue  under  the  Succession  Duty  Act. 


r^DWARD  Lloyd  by  his  will  made  the  3rd  of  June^  1845,  L..  tenant 
devised  all  the  residue  of  his  estate  (which  comprised  the  subject  to  such 
real  property  which  was  the  subject  of  the  assessment)  to  ha^g  a 
trustees  upon  trusty  during  the  life  of  Elizabeth  Lloyd  his  of  "wrooS^*' 
wife,  to  receive  the  annual  proceeds  and  pay  the  same  to  ™®^^^ij^^®^ 
the  said  Elizabeth  for  her  sole  and  separate  use  independent  ^  executed 

'^  ^      ^  after  the 

of  any  person  with  whom  she  mieht  thereafter  intermarry.  Succession 

Duty  Act  came 

And  he  declared  that  his  said  trustees  should  after  the  into  operation, 
death  of  his  said  wife  stand  seised  of  the  said  residue  upon  power  in 
such  trusts,  intents  and  purposes,  and  with,  under  and  b.  wasa 
subject  to  such  powers,  provisoes,  agreements  and  declare-  ^^^^  l. 
tions  as  his  said  wife  should,  notwithstanding  any  future  ^?^  ^^  ^^^ 
coverture,  and  whether  covert  or  sole,  by  any  deed   or  husband,  the 
deeds,    instrument    or    instruments   in   writings   with   or  power,  who 

had  created 
it  and  died 

before  the  Act  came  into  operation. — Held,  that  B.  was  onlj  liable  to  a  duty  of  thxce  per 

cent.,  as  on  a  succession  deiiTed  from  the  donor  of  the  power. 
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1861.        without  power  of  relocation  and  new  appointment,  or  bj 
*^^''-^      her  last  will  and  testament,  or  any  codicil  or  codicils  thereto, 
to  be  by  her    respectively  legally    executed,  direct    or 
appoint,  give,  devise  or  bequeath  the  same ;  and  in  defiuilt 
thereof  upon  certain  other  trusts  in  the  will  mentioned. 

The  testator  died  in  1850  before  the  passing  of  the  Sue- 
cession  Duty  Act,  1853,  and  his  wife  survived  him. 

On  the  13th  of  August,  1858,  the  tesUtor's  wife,  Eliza- 
beth Lloyd,  by  her  will,  after  reciting  the  said  power,  did, 
as  to  a  certain  messuage,  lands,  &c.  (the  subject  of  the 
assessment),  by  virtue  and  in  exercise  of  the  power  and  of 
any  other  power  enabling  her  in  that  behalf,  direct  and 
appoint,  give,  devise  and  bequeath  the  same  immediately 
after  her  decease  to  go,  remain  and  be  to  the  use  of  other 
trustees  and  their  heirs  upon  trust,  during  the  life  of  the 
petitioner  Susan  Barker,  to  pay  the  annual  income  to  her 
sole  and  separate  use,  &c.  And  from  and  after  the  decease 
of  the  petitioner  in  trust  for  her  children  as  she  should  by 
will  appoint,  &c. 

Elizabeth  Lloyd  died  on  the  17th  of  May,  1859.  The 
petitioner  Susan  Barker  is  a  descendant  of  a  sister  of  the 
said  Edward  Lloyd,  but  is  a  stranger  in  blood  to  the  said 
Elizabeth  Lloyd. 

Although,  in  the  assessment  made  by  the  Commisrioners 
of  Inland  Revenue  in  respect  of  the  succession,  the  value 
of  the  said  real  property  is  rightly  ascertained  as  being 
10,693/.  7#.  lld.f  yet  the  duty  payable  was  assessed  by  the 
said  CommissionerB  at  1069/.  6#.  9dL,  being  at  the  rate  of 
10  percent,  on  that  sum  as  a  succession  derived  by  the  peti- 
tioner from  Elizabeth  Lloyd  as  the  predecessor,  whereas  the 
duty  on  the  said  sum  ought  to  have  been  assessed  at  the 
rate  of  3  per  cent  on  the  said  sum. 

Prayer. — ^That  the  assessment  be  amended  and  reformed, 
and  that  the  costs  of  the  appeal  be  awarded  to  the  petitioner. 
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The  Aitomey  Oeneral  (with  whom  were  The  Solicitor  1861. 
General,  MeUor  and  Beanan),  for  the  Crown. — Elizabeth 
Lloyd  was  tenant  for  life  of  an  estate  and  subject  to  her 
own  life  estate  had  a  general  power  of  appointment  by  deed 
or  wilL  By  will  executed  in  1858|  after  the  Suceession 
Duty  Act  (16  &  17  Vict  c.  51)  came  into  operation,  she 
exercised  the  power  in  favour  of  the  petitioner  Susan 
Barker.  Susan  Barker  was  a  stranger  in  blood  to  Elizabeth 
Lloyd,  but  was  the  niece  of  her  husband,  the  donor  of  the 
power,  who  had  died  before  the  Act  came  into  operation. 
If  the  estate  which  Susan  Barker  thus  took  is  to  be  treated 
aa  derived  from  the  wife,  who  exercised  the  power  in  her 
fiiToor,  she  is  liable  to  pay  10  per  cent ;  if  from  the  husband, 
who  created  the  power,  she  is  liable  to  pay  3  per  cent.  only. 
By  the  2nd  section  <'  Every  past  or  friture  disposition  of 
property,  by  reason  whereof  any  person  has  or  shall  become 
beneficially  entitled  to  any  property  or  the  income  thereof 
npon  the  death  of  any  person  dying  after  the  time  appointed 
for  the  commencement  of  the  Act,**  is  to  be  deemed  to  have 
conferred  **  on  the  person  entitled  by  reason  of  any  such 
disposition  a  succession,"  &c.  And  **  the  term  *  predeces- 
sor' shall  denote  the  settlor,  disponer,  testator,  &c.,  or  other 
person  from  whom  the  interest  of  the  successor  is  or  shall 
be  deriyed***  It  has  been  contended  successfully,  on  behalf 
of  the  Crown,  that  where  an  interest  is  created  by  virtue  of 
a  general  power  the  estate  is  created  by  the  exercise  of  the 
power,  and  the  appointment  ought  to  be  treated  as  if  it  were 
written  in  the  instrument  creating  the  power.  If  that  be  so^ 
the  husband  of  Elizabeth  Lloyd  was  the  predecessor  in  the 
present  case.  {^Martin,  B.,  referred  to  the  judgments  of  Lord 
CampbeU  and  Lord  Kingedown  in  The  AUomey  Generals. 
Lard  Braybrooke  (a).]  It  is  true  that,  if  this  yiew  be  correct, 
it  is  not  for  the  advantage  of  the  Crown  in  this  particular 

(a)  In  Dom.  Froe.    Not  jet  reported. 
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1861.  case,  but  the  object  of  the  Crown  is  to  have  a  uniform  rule 
^^r"^*^^  established.  It  might  be  contended  that  a  general  power  of 
appointment,  capable  of  being  exercised  by  the  donee  in 
his  own  favour,  is  equivalent  to  an  estate  and  interest  equal 
to  that  which  the  power  enables  the  donee  to  create.  The 
4th  section  of  the  Act  was  intended  to  meet  cases  of  this 
kind.  One  mode  of  construing  that  section  is  to  read  the 
participle  ''taking  effect**  as  referring  to  the  antecedent 
substantive  ''disposition  of  property;**  and,  therefore,  the 
section  as  applying  only  where  the  settlement  or  other  dis- 
position of  property  by  which  the  power  is  created,  comes 
into  operation  after  the  passing  of  the  Act  According  to 
another  mode  of  construing  that  section,  the  words  "  taking 
effect**  may  be  referred  to  *' appointment,**  and  if  that  view 
is  correct,  as  the  appointment  did  not  take  effect  during 
the  lifetime  of  Elizabeth  Lloyd,  she  took  a  succession, 
fiut  if  this  is  not  the  true  interpretation,  Elizabeth  Lloyd 
did  not  take  a  succession  in  respect  of  the  general 
power  she  possessed.  In  Looelads  Case  (a),  it  was  held 
by  the  Lords  Justices  (reversing  the  decision  of  Vice 
Chancellor. ^0Mf),  that  appointees  under  a  general  power 
are  entitled  by  reason  of  the  disposition  which  created  the 
power,  and  are  therefore  within  the  2nd  section.  The 
Vice  Chancellor  thought  that,  by  the  4th  section,  general 
powers  and  the  dealings  under  them  were  taken  out  of  the 
operation  of  the  2nd  isection.  But  the  4th  section  may  be 
construed  thus: — "When  any  person  shall  have  a  general 
power  of  appointment  under  any  disposition  of  property** 
(such  power)  "  taking  effect  upon  the  death  of  any  person 
dying**  after  the  commencement  of  the  Act,  in  the  event  of 
his  making  any  appointment,  the  power  shall  be  regarded 
as  property,  and  the  donee  chargeable  in  respect  of  the 
estate  he  derived  under  it.   A  power  of  appointment  "  takes 

(a)  4  De  Gex  &  Jones,  340. 
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effect*  when  it  arises  or  comes  into  existence  as  a  subsisting        1861. 
power.    And  by  the  4th  section  the  donee  of  the  power      ^^-^-^ 

*  *^  In  &B 

is  to  be  the  successor  if  he  exercises  it  in  his  own  favour.  BA&Kxa. 
That  section  in  fact  leaves  power  of  appointment  to  the 
operattoD  of  the  2nd  section,  subject  to  the  rule,  that, 
where  a  power  of  appointment  is  exercised  in  favour  of  an 
iDdividual,  that  individual  is  the  successor,  and  the  person 
who  creates  the  power  is  the  predecessor.  The  4th  section 
only  takes  out  of  the  2nd  those  powers  which  come  into 
operation  after  the  commencement  of  the  Act,  and -are  so 
used  as  if  they  were  property.  There  is  a  manifest  inaccu- 
racy in  the  language  of  the  4th  section.  After  the  words  ^^he 
shall  in  the  event  of  his  making  any  appointment,"  the 
words  ^for  his  own  benefit"  would  seem  to  have  been 
omitted.  The  object  was  to  provide  for  the  case  of  the 
donee  of  a  general  power  making  an  appointment  for  his  own 
benefit.  [BramweU^  B. — In  substance  Susan  Barker  derived 
her  interest  from  Elizabeth  Lloyd.  The  cases  seem  to  shew 
that,  for  the  purpose  of  ascertaining  whether  any  and  what 
doty  is  payable,  we  must  look  to  the  substance  of  the 
transaction  and  not  merely  to  the  machinery  by  which  it  is 
carried  into  effect.  Now,  if  Elizabeth  Lloyd  had  appointed 
to  herself  in  fee  and  then  devised  to'  Susan  Barker,  it  is 
clear  that  duty  at  the  rate  of  10  per  cent,  would  have  been 
payable.  It  seems  to  me  that  the  second  part  of  section  4 
throws  a  light  on  the  former  part.  The  circumstance  that 
the  legislature  has  said  that  where  a  person  takes  pro- 
perty  by  the  exercise  of  a  limited  power  of  appointment 
he  ''shall  be  deemed  to  take  the  same  as  a  succession 
derived  firom  the  person  creating  the  power,"  seems  to  me 
to  give  rise  to  an  inference  that,  where  the  power  of  appoint- 
ment is  generalf  the  appointee  does  not  take  under  the 
creator  of  the  power.]     It  must  be  treated  as  settled  by  the 

YOI.  yil. — ISi.  8.  I  EXOH* 
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1P61.  decision  of  the  House  of  Lords  (a),  that  what  is  done  under 
^T""*^*^  a  power  of  appointment  must  be  referred  to  the  deed  by 
BiBKSE.      which  the  power  is  created. 

Mellish  appeared  for  the  petitioner. 

Pollock,  C.  B. — It  may  be,  that  when  we  are  considering 
whether  the  subject  shall  pay  duty  or  not,  and  according  to 
what  scale  it  should  be  paid,  he  has  a  right  to  shew  that  by 
'  the  substance  of  the  transaction  the  lower  rate  of  duty  only 
is  payable ;  and  he  may  also  have  a  right  to  avail  himself 
of  a  technicality,  and  to  say  that  the  technical  effect  of  the 
exercise  of  a  power  of  appointment  is  the  same  as  if  the 
person  creating  the  power  had  himself  appointed  the  estate. 
Therefore,  for  the  purpose  of  establishing  a  right  to  duty, 
the  Crown  must  shew  itself  entitled  both  in  substance  and 
technicality.  The  subject  has  a  right  to  say,  *' whatever 
may  be  the  apparent  substance  of  the  transaction,  techni- 
cally I  derive  my  interest,  not  from  the  person  exercising 
the  power  of  appointment,  but  from  the  person  who  created 
the  power."  We  ought  not  to  hold  that  the  subject  must  pay 
the  larger  rate  of  duty  because  the  transaction  is  capable  of 
being  viewed  in  different  lights.  The  legal  efiect  of  the 
transaction  is,  that  the  person  taking  the  benefit  under  the 
power  takes  it,  not  from  the  person  exercising  the  power, 
but  from  the  person  creating  it  Lord  Kingsdotony  in  his 
judgment  in  the  House  of  Lords  (a),  says, — "As  regards 
the  form  of  the  conveyance  by  the  execution  of  the  power, 
the  general  rule  of  law  is, — a  limitation  so  created  by  the 
execution  of  the  power  must  be  read  as  if  that  was  intro- 
duced into  the  deed  creating  the  power."    That  being  the 

.  -      («)  Attorney  Oeneral  v.  Lord  Brayhrooke,  in  Dom.  Proc.    Not  yet 

reported. 
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general  rale  of  law,  we  cannot  apply  another  rule,  or  take        1861. 
some  other  view  of  it,  so  as  to  make  the  subject  pay  duty      ^'^    ' 
when,  according  to  the  form  and  technicality  of  the  law,      Barkeb. 
he  is  not  liable  to  pay  it.     Where  duty  is  claimed  by  the 
Crown,  the  Crown  must  have  a  right  to  claim  it  according 
to  the  form  and  technicality  of  the  law,  and  also  according 
to  the  substance  of  the  transaction ;  and,  unless  both  concur, 
the  subject  is  not  liable. 

Martin,  B. — With  respect  to  the  4th  section,  it  seems 
clear  that  the  person  who  is  to  pay  the  duty  is  the  person 
who  gets  the  succession.  Then,  according  to  the  first  part 
of  the  4th  section,  the  person  exercising  the  power  of 
appointment  is  to  be  deemed  to  have  a  succession,  derived 
from  the  donor  of  the  power.  I  think  this  applies  to  the  case 
where  a  person  having  a  general  power  of  appointment  exer- 
cises it  in  his  own  favour,  and  that  the  individual  so  exercising 
such  power  of  appointment  would  thereby  be  deemed  to 
have  a  succession.  The  section  should  be  read — **  Where 
any  person  under  any  disposition  of  property  shall  have  a 
general  power  of  appointment,  taking  effect  on  the  death 
of  the  person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  over  property,  he  ^ — that  is,  the 
person  exercising  the  power — "shall,  in  the  event  of  his 
making  any  appointment  thereunder,  be  deemed  to  be  en- 
titled at  the  time  of  his  exercising  such  power  to  the 
property  and  interest  thereby  appointed,"  as  a  succession 
derived  from  the  donor  of  the  power.  But  it  is  on  taking 
a  succession,  that  duty  is  to  be  paid  by  the  2nd. section. 
The  first  part  of  the  4th  section  seems  applicable  to  a  person 
exercising  the  power;  the  second  part  having  relation  to 
the  person  in  whose  favour  a  power  is  executed.  I  there- 
fore agree  that  3  per  cent,  was  the  proper  duty«  ' 

I  2 
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1861.  Bramwell,  B. — I  speak  with  diffidence,  because  my 

,  "^"^       Lord  and  my  two  learned    Brothers    differ  from   me   in 
Barker.      opinion ;  but  I  should  like  to  state  why  I  do  not  agree 
with  them.      I  need  scarcely  say   I  am  not  thinking  of 
differing  from  anything  said   by  the  House  of  Lords  in 
the  case  referred  to.      In  fact,  as  I  read  the  judgments, 
they  are  no  authority  for  our  holding  that   in  this   case 
the  Crown  is  entitled  to  3  per  cent.  only.    The  effect  of 
the  decision  of  the  House  of  Lords  appears  to  be,  that 
we  must  look  at  the  substance  of  the  transaction.      Lord 
Campbell  says — "Did  not  the  appellant  take  the  Audley 
End  Estates,  in  popular  language  and  substantially,  under  a 
disposition  made  by  himself?"  And  Lord  Kingsdoum  said : — 
"To  deal  with  the  case,  as  it  is  always  more  satisfactory  to 
do,  on  the  substance  and  real  effect  of  the  transaction,  does 
the  son  take  any  estate  ?"    And  again,  "  I  think  we  ought 
to  look  at  the  substance  of  the  case."    Now,  if  in  this  case 
the  devise  had  been  to  Mrs.  Lloyd  in  fee,  and  she  had 
devised  the  estate  to  Mrs.  Barker^  the  latter  must  have  paid 
10  per  cent.     It  is  equally  clear  that  if  Mrs.  Lloyd  had 
exercised  the  power  of  appointment  in  her  own  favour,  and 
given  to  herself  an  estate  in  fee,  and  then  devised  the  estate 
to  Mrs.  Barker,  the  latter  must  have  paid  10  per  cent. 
Mrs.  Lloyd  has  done  what  is  in  substance  the  same  thing. 

Then  as  to  the  words  of  the  Act.  By  the  2nd  section  the 
term  "successor"  shall  denote  the  person  entitled,  "and  the 
term  'predecessor*  shall  denote  the  settlor,  disponer,  testator, 
obligor,  ancestor  or  other  person  through  whom  the  interest 
of  the  successor  shall  be  derived.'"  It  has  been  contended, 
and  the  Court  is  about  to  affirm,  that  Mrs.  Lloyd,  is  not  the 
person  from  whom  the  interest  of  Mrs.  Barker  was  derived, 
in  other  words  not  the  settlor,  that  is  to  say,  she  having  the 
absolute  property  and  power  of  disposing  of  it  as  she  pleased, 
is  not  the  settlor,  nor  did  Mrs.  Barker  derive  any  interest 
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from  her.     That  may  be  so ;  but  any  person,  not  being  a 

lawyer  or  conversant  with  legal  phraseology  would  say  that 

it  could  not  be  so.     The  person  whose  bounty  Mrs.  Barker      Barker. 

is  enjoying  was  Mrs.  Lloyd ;  and  though  I  concede  that  we 

must  deal  with  Acts  of  Parliament  as  lawyers,  still,  when 

I  find  plain  language  of  this  sort^  I  can  not  see  how  it  can 

be  said  that  Mrs.  Lloyd  is  not  the  settlor  from  whom  the 

interest  of  Mrs.  Barker  is  derived,  and  therefore  I  think 

that  the  Crown  is  entitled  to  10  per  cent 

Chamnell,  B. — The  question  is, 'whether  the  Crown  is 
entitled  to  duty  at  the  rate  of  3  per  cent,  or  10  per  cent. 
That  depends  on  the  construction  to  be  placed  on   the 
4th  section  of  the  Succession  Duty  Act,  which  is  not  care- 
fully worded.     It  is  difficult  to  put  upon  it  a  construction 
wholly  free  from  doubt.   I,  however,  am  reasonably  satisfied 
that  the  construction  which  the  Attorney  General  has  sub- 
mitted is  the  right  one.     I  think  that,  to  uphold  the  con- 
struction put  upon  it  by  Vice  Chancellor  Wood  would  lead 
in  many  cases  to  great  inconvenience.      I  have  the  satisfac- 
tion, in  coming  to  that  conclusion,  of  knowing  that  I  decide 
in  conformity  with  the  view  of  the  Lords  Justices,  and,  as 
far  as  I  understand  it,  the  view  of  the  House  of  Lords. 

Assessment  amended. 
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Junt  7. 


An  assignment 
of  copyright, 
made  before 
the  6&6  Vict 
c.  45  passed, 
must  De  in 
writing  at- 
tested by  two 
witnesses. 


Cumberland  v.  Cofeland. 

J.  HE  declaration  stated  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  herein* 
after  mentioned,  and  after  the  passing  of  a  certain  act  of 
parliament  made  and  passed,  &c.  (3  &  4  Wm.  4,  c.  15), 
the  plaintiff  was  the  proprietor  of  certain  dramatic  pieces, 
that  is  to  say,  "  The  Pilot,**  «  The  Happiest  Day  of  My 
Life"  and  '^  The  Youthftil  Qaeen,"  and  had,  as  such  pro- 
prietor, the  sole  liberty  of  representing,  or  causing  to  be 
represented,  the  said  dramatic  pieces  at  any  place  or  places 
of  dramatic  entertainment  whatsoever,  in  any  part  of  the 
British  dominions,  and  from  thence  hitherto  hath  been, 
and  still  is,  the  proprietor  thereof,  and  possessed  of  the 
sole  right  and  liberty  aforesaid  :  Yet,  while  the  plaintiff 
was  the  proprietor  thereof  as  aforesaid,  and  had  the  sole 
liberty  of  representing  and  causing  to  be  represented  the 
said  pieces  as  aforesaid,  and  after  the  passing  of  the  said 
act  of  parliament,  the  defendant,  contrary  to  the  intent  of 
the  said  Act,  and  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  did  cause  each  and  every 
of  the  said  dramatic  pieces  to  be  represented  at  divers 
places  of  dramatic  entertainment  situate  in  Great  Britain, 
to  wit,  at  the  Royal  Amphitheatre,  &c.,  and  at  divers  time, 
within  twelve  months  before  the  commencement  of  this  suit, 
to  wit,  "  The  Pilot"  thirteen  times,  "  The  Happiest  Day  of 
My  Life"  five  times,  "  The  Youthful  Queen"  fifteen  times, 
contrary  to  the  form  of  the  statute,  &c.,  and  contrary  to 
the  right  of  the  plaintiff  as  such  proprietor  as  aforesaid. 
By  reason  whereof,  and  by  force  of  the  statute,  &c.,  the 
defendant  has  become  and  is  liable  to  pay  to  the  plaintiff. 
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SO  being  such  proprietor  as  aforesaid,  and  having  such  sole         1861. 
liberty  as  aforesaid,  an  amount  not  less  than  40^.  in  respect    ^  ^-•^v^-^ 
of  each  and  cverj  such  representation  of  each  of  the  said      ^     v. 
dramatic  pieces,  or  the  full  amount  of  the  benefit  or  advan- 
tage arising  firom  each  and  every  of  such  representations,  or 
the  injury  or  loss  sustained  by  the  plaintiff  therefrom,  which- 
ever shall  be  the  greater  damages.     And  the  plaintiff  says 
that  the  sum  of  40«.  is  the  greatest  damages  recoverable  by 
him,  according  to  the  form  of  the  said  statute,  in  respect  of 
each  representation  of  each  and  every  of  the  said  pieces  by 
the  defendant  as  above  mentioned,  whereof  the  defendant 
had  notice  :  Whereby,  and  by  force  of  the  statute,  &c.,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have 
from  the  defendant  thirty-three  several  sums  of  40s. :  Yet 
the  defendant  hath  not  paid  the  same,  or  any  part  thereof. 

Pleas. — First:  that  the  plaintiff  was  not  the  proprietor 
of,  nor  had  he,  as  such  proprietor,  the  sole  liberty  of  repre- 
senting the  said  pieces  as  alleged, — Secondly  :  that  the 
defendant  did  not  cause  the  said  pieces,  or  any  of  them,  to 
be  represented  as  alleged. — Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings 
in  last  Easter  Term,  it  appeared  that  the  action  was  brought 
under  the  3  &  4  Wm.  4,  c.  15,  to  recover  40«.  for  each 
representation  by  the  defendant  at  two  theatres  in  Liver- 
pool of  the  three  dramatic  pieces  mentioned  in  the  declara- 
tion. The  defendant's  counsel  admitted  the  plaintiff's  right 
to  recover  in  respect  of  *^  The  Pilot,''  and  the  plaintiff  aban- 
doned all  cause  of  action  in  respect  of  **  The  Youthful 
Queen."  With  respect  to  ^'The  Happiest  Day  of  My 
Life/'  it  was  proved  that,  on  the  15th  of  May,  1833,  the 
plaintiff  verbally  agreed  to  purchase  of  J.  B.  Buckstone, 
who  was  the  author  and  proprietor  of  that  dramatic  piece, 
the  copyright  of  it,  and  seven  other  dramatic  pieces,  for 
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1861.        37/.  18*.  which  was  then  paid.     On  the  30th  of  May,  1835, 
^  **"^'^^      the  following  deed  was  executed  by  J.  B.  Bnckstone : — 
*'  *'  Know  ye  all  to  whose  presence  this  may  come,  that  I, 

John  Baldwin  Buckstone,  of  Walcot  Place,  South  Lam- 
beth, in  the  county  of  Surrey,  Esq.,  for  and  in  consideration 
of  the  sum  of  37/.  18*.,  paid  to  me  on  the  16th  day  of  May, 
1 833,  by  Mr.  John  Cumberland,  of  Cumberland  Terrace, 
Camden  New  Town,  in  the  county  of  Middlesex,  Publisher : 
Do  hereby  assign  all  and  every  my  right,  title  and  interest 
whatsoever  in  the  copyright  of  and  in  my  eight  dramatic 
pieces,  entitled  *'  Luke  the  Labourer,"  "  The  Happiest  Day 
of  My  Life,"  «  No.  23,  John  Street,  Adelphi,"  "  Billy  Tay- 
lor,"  « Popping  the  Question,"  «  The  Ice  Witch ;  or,  the 
Frozen  Hand,''  "  Damon  and  Pythias,"  and  "  Open  House ; 
or,  the  Twin  Sisters :"  to  have  and  to  hold  the  aforesaid 
eight  copyrights  to  the  said  John  Cumberland,  his  execu- 
tors, administrators  and  assigns,  from  and  after  the  day  of 
the  date  hereinbefore  mentioned,  as  his  and  their  absolute 
property.     As  witness  my  hand  this  30th  day  of  May, 
1835.     (Signed)   John  B.  Buckstone.  (l.  8.)    Witness  J. 
Lythgoe.  —  Received  on  the  15th  day  of  May,  1833,  from 
Mr.  John  Cumberland,  the  sum  of  37/.  18^.,  being  the  con- 
sideration money  paid  by  him  to  me  for  the  above  named 
eight  copyrights.    (Signed)  John  B.  Buckstone.*' 

Five  representations  of  "  The  Happiest  Day  of  My  Life," 
by  the  defendant,  without  the  leave  or  license  of  the  plain- 
tiff, were  admitted. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
plaintiff  had  not  a  sufficient  property  in  the  dramatic  piece 
entitled  "Tne  Happiest  Day  of  My  Life"  to  enable  him  to 
maintain  this  action,  inasmuch  as  the  deed  of  assignment 
was  not  attested  by  two  witnesses,  as  required  by  8  Anne, 
c.  19. 
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The  learned  Judge  being  of  that  opinion,  a  verdict  was        1861. 
entered  for  the  plaintiff  for  26/.  in  respect  of  «  The  Pilot,''   ^"""""^^^ 
and  leave  was  reserved  to  the  plaintiff  to  move  to  increase  v. 
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the  verdict  by  lOi,  in  respect  of  "  The  Happiest  Day  of 
My  Life,"  if  the  Court  should  be  of  opinion  that  the 
assignment  from  J.  B.  Buckstone  conveyed  the  title  to 
the  plaintiff. 

Lushy  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly, against  which 

Murray  shewed  cause. — The  assignment  is  invalid,  not 
having  been  attested  by  two  witnesses.  The  8  Anne,  c.  19, 
8.  1,  imposed  a  penalty  on  any  person  who  should  print, 
reprint  or  import  any  book  without  the  consent  of  the  pro- 
prietor in  writing,  ^'  signed  in  the  presence  of  two  or  more 
credible  witnesses."  Until  the  year  1833,  the  author  of  a 
dramatic  piece  could  not  prevent  any  person  from  repre- 
senting it  at  a  theatre,  his  right  being  limited  to  a  publica- 
tion by  printing.  To  remedy  that  mischief,  the  3  &  4  Wm.  4, 
c  1 5,  passed.  The  1  st  section  of  that  statute,  after  reciting  the 
54  Geo.  3,  c  156,  s.  4,  which  extended  the  term  of  copy- 
right granted  by  the  8  Anne,  c.  19,  enacts  that  the  author  of 
any  tragedy,  comedy,  play,  &c.,  not  printed  or  published  by 
him  or  his  assignee,  *^  shall  have  as  his  own  property  the  sole 
liberty  of  representing  it  at  any  place  of  dramatic  entertain- 
ment^" &c,  and  shall  be  deemed  and  taken  to  be  the  proprie- 
tor thereof,'*  &c. ;  *^  and  that  the  author  of  any  such  pro- 
duction, printed  and  published  within  ten  years  before  the 
passing  of  this  Act  by  the  author  thereof  or  his  assignee,  or 
which  shall  hereafter  be  so  printed  and  published,  or  the 
assignee  of  such  author,  shall,  from  the  time  of  passing  this 
Act,  or  from  the  time  of  such  publication  respectively,  until 
the  end  of  twenty-eight  years,  &c.,  and  also  if  the  author 
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shall  be  living  at  the  end  of  that  period,  during  the  residue  of 

his  life,  have  as  his  own  property  the  sole  liberty  of  represent- 

V.  ing  it  at  a  place  of  dramatic  entertainment,"  &c     The  2Dd 
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section  imposes  a  penalty  on  any  person  who  shall  represent 
such  production  without  the  consent  in  writing  of  the  author 
or  proprietor  thereof  The  object  of  the  legislature  was  to 
extend  to  dramatic  authors  the  same  right,  with  respect  to 
the  representation  of  their  plays,  as  other  authors  enjoyed 
with  respect  to  their  books,  and  consequently,  unless  the 
plaintiff  was  an  assignee  of  the  copyright  at  the  time  that 
statute  passed,  he  is  not  the  *^  proprietor"  within  the  mean- 
ing of  it.  The  assignee  of  the  copyright,  and  not  the 
author  who  has  assigned  it,  has  the  sole  right  of  representa- 
tion :  Cumberland  v.  Planche  (a).  It  is  clear  that,  under 
the  8  Anne,  c.  19,  an  assignment  must  be  in  writing: 
Power  v.  Walker  {b\  dementi  v.  Walker  (c),  and  it  must 
also  be  attested  by  two  witnesses :  Davidson  v.  Bohn{dy  It 
is  true  that  in  Jefferys  v.  Boosey  {e)  some  of  the  Judges 
were  of  opinion  that,  since  the  54  Geo.  3,  c.  156,  an  attesta- 
tion by  two  witnesses  was  no  longer  necessary  to  the  validity 
of  the  assignment ;  but  Lord  St.  Leonards^  Parke,  B.,  and 
Alderson,  B.,  considered  that  the  8  Anne,  c.  19,  and  54  Geo. 
3,  c.  156,  might  well  stand  together,  and  therefore  the  latter 
Act  did  not  by  intendment  repeal  the  former.  There  it 
was  not,  however,  necessary  to  decide  the  point.  It  is  said 
that,  assuming  the  copyright  in  the  play  did  not  pass  under 
this  assignment,  still  the  sole  right  of  representation  passed, 
but  that  proposition  cannot  be  mantained.  The  8  Anne, 
c.  1 9,  gave  the  author  of  a  dramatic  piece  no  right  to  pre- 
vent  its  representation,  and  therefore  it  is  plain  that,  by  the 
3  &  4  Wm.  4,  c  15,  the  legislature  intended  to  annex  to 

(a)  3  Nev.  &  M.  536 ;   1  A.  &  (c)  2  B.  &  G.  861. 

E.  580.  (d)  6  G.  B..456. 

(6)  3  AL  &  Sel.  7.  (e)  4  H.  L.  8]5. 
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the  copyright  the  additional  right  of  sole  representation. 
The  two  rights  being  at  that  time  indivisible,  it  would  be 
eontrary  to  principle  to  hold  that  the  right  of  representation  «. 

pasfted,  though  the  copyright  would  not  pass  without  an 
assignment  attested  by  two  witnesses.  Moreover,  if  the 
right  of  representation  could  have  passed  without  such  an 
assignment)  it  does  not  pass  here,  for  there  is  no  mention  of 
it.  The  5  &  6  Vict.  c.  45,  s.  22,  shews  that  formerly  the 
two  rights  were  indivisible,  for  it  provides  that  the  assign- 
ment of  the  copyright  shall  not  convey  to  the  assignee  the 
right  of  representing  the  dramatic  piece,  unless  there  is  an 
entry  in  the  register  book  of  the  assignment,  expressing 
the  intention  of  the  parties  that  such  right  should  pass  by 
•Qch  assignment  Here,  inasmuch  as  the  assignment  did 
not  convey  the  copyright,  it  could  not  pass  the  sole  right  of 
representation. 

Lush  and  (7.  PoUocky  in  support  of  the  rule. — This  point 
has  never  been  decided.  It  was  discussed  in  Jefferys  v. 
Boo$ey{d)y  and  the  majority  of  the  Judges  were  of  opinion 
that  an  attestation  by  two  witnesses  was  no  lonirer  necessary. 
It  is  important  to  consider  how  the  doctrine  originated  that 
an  assignment  of  copyright  must  be  in  writing,  attested  by 
two  witnesses.  Neither  the  8  Anne,  c.  19,  nor  the  54  Geo. 
3,  c.  156,  in  terms  require  it.  The  8  Anne,  c  19,  s.  1, 
enacts  **  that  if  any  person  within  the  times  granted  and 
limited  by  this  Act  shall  print,  reprint  or  import  any  such 
book,  &c.,  without  the  consent  of  the  proprietor  or  pro- 
prietors thereof  first  had  and  obtained  in  writing,  signed  in 
the  presence  of  two  or  more  credible  witnesses,  or  knowing 
the  same  to  be  so  printed  or  reprinted,  without  the  consent 
of  the  proprietors,  shall  sell,  publish,  &c.,  such  book,  such 
offender  shall  forfeit  such  book,"  &c.     The  only  effect  of 

(a)  4  H.  L.  Sid. 
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that  enactment  is  to  impose  a  penalty  on  any  person  who 
shall  print  or  sell  a  book  without  the  consent  of  the  pro- 
«•  prietor  thereof  in  writing,  attested  by  two  witnesses;  it 

makes  no  mention  whatever  of  the  manner  in  which  the 
copyright  must  be  assigned.  But  in  Power  v.  Walker  {a) 
Lord  Ellenborough  said  ^Hhat  the  statute  having  required 
that  the  consent  of  the  proprietor,  in  order  to  authorize  the 
printing  or  reprinting  of  any  book  by  any  other  person, 
shall  be  in  writing,  the  conclusion  from  it  seemed  almost 
irresistible  that  the  assignment  must  also  be  in  writing;  for 
if  the  licence,  which  is  the  lesser  thing,  must  be  in  writing, 
a  fortiori  the  assignment,  which  is  the  greater  thing,  must 
be  also.'*  And  Dampier,  J., "  expressed  himself  to  the  same 
effect,  and  said  that  the  assignment  could  only  be  under  the 
statute,  and  therefore  the  plaintiff  must  shew  that  he  was 
such  an  assignee  as  the  statute  required.**  That  is  the  sole 
foundation  for  the  doctrine  that  an  assignment  of  copyright 
must  be  attested  by  two  witnesses.  Then  the  54  Geo.  3, 
c  156,  s.  4,  after  reciting  the  8  Anne,  c  19,  enacts  that 
'^the  author  of  any  book  or  books,  composed  and  not 
printed  or  published,  or  which  shall  hereafter  be  composed 
and  be  printed  and  published,  and  his  assign  or  assigns, 
shall  have  the  sole  liberty  of  printing  and  reprinting  such 
book  or  books  for  the  full  term  of  twenty-eight  years,  to 
commence  from  the  day  of  first  publishing  the  same,  and 
also  if  the  author  shall  be  living  at  the  end  of  that  period 
for  the  residue  of  his  natural  life,*"  &c.  It  then  imposes  a 
penalty  on  any  person  who  shall,  within  the  times  granted 
by  the  Act,  print,  reprint,  import  or  sell  any  such  book 
without  the  consent  of  the  author  or  other  proprietor  of 
the  copyright  **  first  had  and  obtained  in  writing.''  That 
enactment  did  not  extend  to  exisdng  copyrights,  for  it 
mentions  only  books  •*  hereafter  printed."   IBramwellf  B. — 

(a)  S  M.  &  Sd.  7. 
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The  8tb  and  9th  sections  contain  provisions  with  respect  to 
books  "  already  published.'*]  Then,  in  what  manner  could 
the  author  of  a  book,  published  after  the  54  Geo.  3,  c  156,  «• 
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exonerate  from  penalties  a  person  who  printed  or  sold  it? 
By  consent  in  writing ;  not  under  the  statute  of  Anne,  a 
writing  attested  by  two  witnesses,  for  the  provisions  of  that 
Act  did  not  extend  to  books  published  after  the  54  Geo.  3, 
c.  156,  passed,  but  by  a  consent  in  writing  under  the  latter 
Act.  Therefore,  assuming  that,  under  the  8  Anne,  c.  19,  a 
licence  and  assignment  must  be  in  writing  and  attested  by 
two  witnesses,  under  the  54  Geo.  3,  c.  156,  no  attestation  is 
necessary ;  for  the  reason  of  requiring  an  assignment  to  be 
attested  was  that  the  8  Anne,  c.  1 9,  required  the  licence  to 
be  attested ;  but  since  a  licence  in  writing  without  attesta- 
tion  is  sufficient  under  the  54  Geo.  3,  c  156,  an  assignment 
in  writnig  without  attestation  is  also  sufficient  \MarHn,  B. — 
It  is  established  law  that  an  assignment  of  copyright  under  the 
8  Anne,  c.  19,  must  be  in  writing,  attested  by  two  witnesses."] 
An  assignment  is  treated  only  as  an  enlarged  consent,  and  if 
attestation  is  not  necessary  in  the  one  case,  it  is  not  in  the 
other.  Davidson  v.  Bohn  (a)  is  no  authority  on  the  con* 
stniction  of  the  54  Geo.  3,  c.  156,  for  that  statute  was  not 
mentioned  in  the  argument  or  judgment.  If  Power  v. 
Walker  (h)  had  occurred  after  the  54  Geo.  3,  c.  154,  and 
the  Court  had  reasoned  in  the  same  way,  they  must  have 
held  that,  as  a  consent  required  no  attestation,  an  assign- 
ment required  none.  The  3  &  4  Wm.  4,  c.  16,  does  not 
recite  the  8  Anne,  c.  19,  but  only  the  54  Geo.  3,  c.  156. 
The  first  section  gives  the  author  or  his  assignee  the  sole 
liberty  of  representing  a  dramatic  piece ;  the  second  section 
imposes  a  penalty  on  any  person  who  shall  represent  the 
same  *'  without  the  consent  of  the  author  or  proprietor.** 

(a)  6  G.  B.  456.  (5)  3  M.  &  Sel.  7. 
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1861.        ^^  J^^i  V.  Booaey  (a),  Crompton,  J.,  Erle^  J.,  Cderidge,  J., 
and  Jerms,  C.  J.,  expressly  held  that,  since  the  54  Geo.  3, 
V.  c.  156,  an  assignment  of  copyright  need  not  be  attested  by 
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two  witnesses;  and  Lord  Brougham  adopted  the  same  view. 
Then,  what  is  the  effect  of  the  repeal  of  the  8  Anne,  c.  19, 
by  the  5  &  6  Vict.  c.  45  ?  Inasmuch  as  the  statute  which 
prescribed  a  particular  mode  of  assignment  has  been  re- 
pealed, it  must  be  considered  as  if  it  had  never  existed:  Ex 
parte  Grisewood  (ft).  [Martin^  B. — There  is  an  exception 
as  to  *^  any  right  or  contract  then  subsisting."]  The  28th 
section  preserves  subsisting  rights  not  expressly  affected  by 
the  Act.  Here  it  is  sought  to  destroy,  not  to  preserve,  a 
right 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute.  The  plaintiff  claims  lOil,  being  40«.  for  each 
of  five  representations  of  a  play  which  had  been  assigned  to 
him  by  the  author,  the  assignment  having  been  attested  by 
one  witness  only.  Ic  appears  to  me  that,  as  the  law  now 
stands,  an  assignment  attested  by  one  witness  only,  is  valid, 
notwithstanding  any  former  statute  or  decision  to  the  con- 
trary. In  my  judgment  there  is  no  statute  or  construction 
of  a  statute,  nor  any  legal  authority,  opposed  to  that  plaip 
and  simple  view  of  the  subject.  A  statute  relating  to  copy- 
right was  passed  in  the  reign  of  Queen  Anne ;  two  others 
were  passed  in  the  reign  of  George  the  Third ;  another  w^s 
passed  in  the  reign  of  William  the  Fourth,  and  the  last  was 
in  the  reign  of  her  present  Majesty.  The  5  &  6  Vict.  c.  45, 
absolutely  repealed  the  8  Anne,  c.  19,  the  41  Geo.  3,  c.  107, 
and  the  54  Geo.  3,  c.  156 ;  reserving,  however,  by  the 
28th  section,  rights  subsisting  at  the  time  the  5  &  6  Vicf. 
c.  45  passed.     Therefore  copyright  which  then  existed  difi 

(a)  4  H.  L.  815.  (b)  1  De  Gt»  &  J.  544.  557. 
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not  obtain  its  validity  from  the  statutes  of  Anne  or  George 
the  Third,  but  from  the  statutes  at  that  time  in  force. 
Now,  the  right  here  claimed  is  a  right  under  the  3  &  4  e. 

Wm.  4,  c.  15,  which  created  a  new  species  of  property.  It 
is  not  a  mere  right ;  it  is  as  much  a  property  as  the  author- 
ship of  a  book.  The  statute  says  that  the  author  of  any 
dramatic  piece,  or  his  assignee,  *'  shall  have  as  his  own  pro^ 
perty  the  sole  liberty  of  representing"  it  Then  who  is  the 
assignee  ?  It  is  said  that,  by  the  8  Anne,  c.  19,  a  licence 
was  required  to  be  attested  by  two  witnesses,  and  therefore 
an  assignment  ought  to  be  attested  in  the  same  manner; 
but  the  answer  is  that  the  statute  of  Anne  is  repealed,  and 
a  statute  repealed  is  as  completely  obliterated  from  the 
records  of  parliament  as  if  it  had  never  existed.  The 
43  Eliz.  c.  6,  s.  2,  enabled  a  Judge  to  certify  to  deprive  a 
plaintiff  of  costs  where  he  recovered  less  than  40«. ;  and 
under  the  22  &  23  Car.  2,  c.  9,  a  plaintiff  who  recovered 
less  than  40s.  got  no  more  costs  than  damages  unless  the 
Judge  certified.  The  3  &  4  Vict.  c.  24,  which  came  into 
operation  on  the  3rd  July,  1840,  repealed  both  those  enact- 
ments; and  where  a  plaintiff,  on  the  27th  June,  1840, 
recovered  a  verdict  for  1«.,  but  the  Judge  did  not  certify 
until  the  9th  of  November  (a)  following,  it  was  held  that 
the  certificate  was  null  and  void,  and  the  legislature  inter- 
fered by  passing  the  4  &  5  Vict  c.  28.  Therefore  I 
apprehend  it  b  clear  that  we  must  look  to  the  statutes  now 
in  force,  and  see  whether  this  assignment  is  good  under  the 
law  as  it  now  exists.  I  am  of  opinion  that  it  is.  It  seems 
to  me  that  the  case  is  not  governed  by  the  authorities  relied 
on,  and  that  neither  Power  v.  Walker  (&)  nor  Davidson  v. 
Bohn  (e)  are  binding  on  us.  If  the  construction  put  upon 
a  statute  is  manifestly  erroneous,  we  are  bound  to  give  it  the 

(a)  Morgan  ▼.  Thome,  7  M.  &         (6)  8  M.  &  Sel.  7. 
W.  401.  (c)  6  C.  B.  456. 
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1861.       tnie  construction,  though  I  admit  that,  where  the  matter  is 
CoMBEELAjTD  ^^^^'^^^  ^^^  Court  wouM  from  what  may  be  called  the 
CoPELAND     ^^"^^^J  ^"^  to  another  Court  of  co-ordinate  jurisdiction, 
pay  attention  to  its  decisions.    I  consider  that  a  case,  where 
the  question  of  law  is  decided  upon  the  refusal  of  a  rule, 
is  far  less  satisfactory  than  where  the  matter  has  been  fully 
discussed  and  decided  after  hearing  the  arguments  on  both 
sides.     In  Power  v.  Walker  {a)  and  Davidson  v.  Bohn{b), 
instead  of  hearing  the  point  argued,  the  Court  decided  it 
by  refusing  a  rule.     It  seems  to  me,  however,  that  Power  v. 
Walker  does  not  decide  this  case,  but  only  that  the  assign- 
ment must  be  in  writing;  nothing  is  there  said  about  attes- 
tation.    It  is  true   that,  in  Davidson  v.  Bohn^  Power  v. 
Walker  was  treated  as  if  it  had  decided  that  an  attestation 
by  two  witnesses  was  necessary,  but  it  did  not  decide  that 
point ;  and  it  is  possible,  that  if  the  assignment  had  been  in 
writing,  the  Court  might  have  come  to  a  different  conclu- 
sion. It  is  supposed  that,  the  8  Anne,  c.  19,  being  repealed, 
we  arc  bound  to  transfer  the  construction  put  upon  that 
Act  to  the  3  &  4  Wm.  4,  c.  15,  and  hold  that  an  attestation 
by  two  witnesses  is  necessary;   but  the  administration  of 
justice  requires  us  to  look  at  that  Act  and  decide  for  our- 
selves, not  to  adopt  a  wrong  decision  upon  a  repealed  statute, 
and  where,  if  that  decision  had  not  taken  place,  I  imagine 
no  member  of  the  Court  would  say  that,  under  the  statute 
law  which  now  prevails,  an  assignment  attested  by  one  wit- 
ness was  not  a  valid  assignment.    For  these  reasons,  I  think 
that  the  rule  ought  to  be  absolute. 

Martin,  B. — I  regret  that  I  cannot  concur  in  the  view 
of  the  Lord  Chief  Baron. 

The  facts  are  these:— On  the  30th  of  May,  1835,  Mr. 
Buckstone,  the  author  and  proprietor  of  a  dramatic  piece, 
(a)  3  M.  &  Sel.  7.  (h)  6  C.  B.  456. 
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called  •*The  Happiest  Day  of  My  Life,"  purported  to  1861. 
assign  the  copyright  of  that  work  to  the  plaintiff;  and,  in  ^  *^^^"^ 
my  judgment,  unless  on  that  day  the  proprietorship  was 
assigned  in  a  manner  which  the  law  then  required,  it  now 
remains  in  Mr.  Buckstone ;  and  the  5  &  6  Vict.  c.  25 
protects  Mr.  Buckstone  s  right,  not  the  plaintiff's.  There- 
fore we  must  see  what  was  the  right  of  the  plaintiff  on  the 
30th  May,  1835,  after  the  execution  of  the  deed  of  assign- 
ment; and  for  that  purpose  we  must  ascertain  the  true 
construction  of  the  8  Anne,  c.  1 9,  for  whatever  may  have 
been  the  common  law  right  on  this  subject,  these  rights  are 
now  governed  by  the  statute  law :  Millar  v.  Taylor  (a). 

The  8  Anne,  c.  1 9,  begins  by  enacting  that,  from  a  certain 
day  the  author  of  any  book  already  printed,  who  has  not 
transferred  to  any  other  the  copy  of  such  book,  or  the 
person  who  has  acquired  the  copy  (which  according  to  the 
true  construction  of  this  Act  means  the  copyright)  shall 
have  the  sole  right  and  liberty  of  printing  such  book  for  the 
term  of  twenty-one  years.  Then,  after  enacting  that  the 
author  of  any  book  not  printed  shall  have  the  same  right  for 
fourteen  years,  it  imposes  a  penalty  on  any  person  who 
shall  print  or  publish  such  book  without  the  consent  of 
the  proprietor  thereof  (which  clearly  means  the  author)^ 
^^  first  had  and  obtained  in  writing  signed  in  the  presence  of 
two  or  more  credible  witnesses.''  This  Act  is  plain ;  it 
points  out  the  person  who  shall  be  the  proprietor  of  the 
work,  and  it  speaks  of  others  who  shall  print  and  publish 
without  the  consent  of  the  proprietor.  This  statute  was  the 
subject  of  legal  consideration  in  the  case  of  Davidson  v. 
Bohn,  where  it  is  clearly  laid  down  that  for  the  purpose  of 
transferring  the  right  of  copyright,  there  must  be  an  iftstru- 
ment  in  writing  attested  by  two  witnesses.     It  is  the  same 

(a)  4  Burr.  2303. 
\X)L.  VII. — N.  S.  K  EXCH. 
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1861.        bj  judicial  construction  as  if  the  statute  had  contained  an 
CuMBE     '      enactment  that  the  person  by  whom  the  property  is  acquired 
from  the  author  must  have  it  by  writing  under  his  hand 
attested  by  two  witnesses. 

Then  comes  54  Geo.  3,  c.  166,  intituled  ''An  Act  to 
amend  the  several  Acts  for  the  encouragement  of  leam- 
ingy  by  securing  the  copies  and  copyright  of  printed  books 
to  the  authors  of  such  books  or  their  assigns.**  The  4th 
section  recites:  ''And  whereas  by  the  said  recited  Acts 
of  the  eighth  year  of  Queen  Anne  and  the  forty-first 
year  of  his  present  Majesty's  reign,  it  is  enacted  that  the 
author  of  any  book  or  books,  and  the  assignee  or  assigns 
of  such  author  respectively,  should  have  the  sole  liberty  of 
printing  and  reprinting  such  book  or  books  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of  first  publish- 
ing the  same,  and  no  longer ;  and  it  was  provided  that  after 
the  expiration  of  the  said  term  of  fourteen  years  the  right 
of  printing  or  disposing  of  copies  should  return  to  the 
authors  thereof,  if  they  were  then  living,  for  another  term 
of  fourteen  years.  It  then  further  recites : — "  And  whereas 
it  will  afibrd  further  encouragement  to  literature  if  the 
duration  of  such  copyright  were  extended  in  manner  here- 
inafter mentioned :"  (that  recital  points  out  that  the  author 
and  the  assignee  of  the  author  shall  have  an  extended  right). 
Then  the  statute  enacts,  that  the  author  of  any  book  and 
his  assignee  shall  have  the  sole  liberty  of  printing  and  re- 
printing such  book  for  the  full  term  of  twenty-eight  yeant, 
&c. ;  and  that  if  any  bookseller  or  printer,  or  other  person 
whatsoever,  shall  print,  reprint  or  publish  the  same  without 
the  consent  of  the  author  or  other  proprietor  of  the  copy* 
right-^first  had  and  obtained  in  writing,  he  shall  be  liable  to 
an  action.  It  seems  to  me  that  the  persons  spoken  of  in 
this  enactment  as  assignees  are  the  legal  assignees  within 
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the  meaning  of  the  statute  of  Anne,  and  that  the  object  of       1861« 
the  enactment  was  to  eive  such  persons  an  extended  risht.    ^  v-i^v^^ 
Therefore,  in  order  to  ascertain  who  is  an  assisnee  entitled  »• 

to  the  benefit  of  the  54  Geo.  3,  c.  1 56,  we  must  see  who  is 
an  assignee  under  the  8  Anne,  c.  19. 

Then  comes  the  statute  upon  which  this  question  arises, 
the  3  &  4  Wm.  4,  c.  15,  which  came  into  operation  on  the 
10th  of  June,  1833.  The  first  section  recites,  that  by  an 
Act  passed  in  the  54  Geo.  3,  it  was  provided  and  enacted 
that  the  author  of  any  book  and  his  assignee  or  assigns 
should  have  the  sole  liberty  of  printing  such  book  for  the 
term  of  twenty-eight  years,  and  that  it  is  expedient  to  extend 
the  provbions  of  that  Act ;  it  then  enacts  that  the  author  of 
any  dramatic  piece,  or  his  assignee,  shall  have  as  his  own 
property  the  sole  liberty  of  representing  it  at  any  place  of 
dramatic  entertainment.  The  second  section  imposes  a 
penalty  on  any  person  who  shall  represent  any  such  pro- 
duction **  without  the  consent  in  writing  of  the  author  or 
other  proprietor  first  had  and  obtained.**  The  prior  part  of 
this  Act  is  taken  verbatim  from  the  54  Geo.  3,  c.  156,  and 
the  *' assignee"  means  the  lawful  assignee  according  to  the 
then  state  of  the  law.  The  3  &  4  Wm.  4,  c.  15,  gives  to 
the  person  who  is  an  assignee  within  the  54  Geo.  3,  c.  156, 
the  additional  advantage  of  the  sole  right  of  representation, 
which,  for  the  reasons  I  have  stated,  is  confined  to  the  right 
which  the  plaintiff  acquired  before  the  5  &  6  Vict.  c.  45 ; 
and  I  conceive  it  my  duty  to  hold  that,  inasmuch  as  Mr. 
Bockstone  did  not  execute  a  transfer  of  his  copyright  by  a 
writing  attested  by  two  witnesses,  the  property  did  not  pass, 
and  he  is  still  the  legal  owner  of  it.  I  concur  with  the 
obtfervations  of  Lord  St.  Leonards  in  Jefferys  v.  Boosey  (a). 
They  seem  to  me  to  express  the  true  law  on  this  subject, 

(a)  4  H.  L.  Bid. 
K  2 
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1861.        and  being  in  accordance  with  my  views,  I  adopt  them  as 

Then  the  only  remaining  question  is,  whether  the 
5  &  6  Vict.  c.  45,  has  made  any  difference.  It  seems  to 
me  that  it  has  not.  It  is  intituled  *'An  Act  to  amend 
the  law  of  copyright."  The  first  section  recites  that  "It  is 
expedient  to  amend  the  law  relating  to  copyright,  and  to 
afford  greater  encouragement  to  the  production  of  literary 
works  of  lasting  benefit  to  the  world."  It  then  enacts, 
that  fi-om  the  passing  of  that  Act,  the  8  Anne,  c.  19, 
41  Geo.  3,  c.  107,  and  54  Geo.  3,  c.  156,  shall  "be  and  the 
same  are  hereby  repealed,  except  so  far  as  the  continuance 
of  either  of  them  may  be  necessary  for  carrying  on  or  giving 
effect  to  any  proceedings  at  law  or  in  equity  pending  at 
the  time  of  passing  this  Act,  or  for  enforcing  any  cause  of 
action  or  suit,  or  any  right  or  contract  then  subsisting.**  If 
I  am  correct  in  my  view,  the  right  of  representing  this 
dramatic  piece  is  in  Mr.  Buckstone,  not  in  the  plaintiff,  by 
reason  of  the  defect  in  the  assignment ;  and  if  the  5  &  6 
Vict.  c.  45,  has  any  bearing  on  the  case,  the  plaintiff  has 
no  right  under  it.  I  regret  it  is  so,  for  the  transaction 
was  perfectly  honest,  Mr.  Buckstone  intending  to  transfer 
his  whole  interest  in  the  property  to  the  plaintiff.  No 
doubt,  it  is  a  hardship  that  the  plaintiff  has  not  got  that 
which  Mr.  Buckstone  intended  to  give  him  ;  but  it  is  our 
duty  to  administer  the  law,  not  to  make  it.  The  plaintiff 
having,  in  my  opinion,  failed  to  establish  that  Mr.  Buck- 
stone transferred  to  him  the  copyright  in  this  play,  I  think 
the  rule  must  be  discharged. 

BnAMWELL,  B. — I  am  of  the  same  opinion ;  and  my 
judgment  is  founded  so  much  upon  the  reasons  given  by 
my  brother  Martin,  that  I  doubt  whether  I  ought  to  occupy 
time  in  mentioning  my  own,  but  as  I  understand  the  cose 
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mil  be  carried  to  a  (]!ourt  of  error,  it  is  right  that  I  should  1861. 
shortly  state  them.  If  I  had  for  the  first  time  to  construe  Cumberland 
the  statute  of  Anne,  I  should  not  put  upon  it  the  construc- 
tion which  the  Court  did  in  Power  v.  Walker  (a).  It  seems 
to  me  that  the  whole  difficulty  is  attributable  to  the  mistake 
which  I  cannot  help  thinking  the  Court  made  in  that  case. 
They  construed  the  statute  as  requiring  an  assignment  of 
copyright  to  be  in  writing,  not  as  a  consequence  of  the 
necessity  of  a  licence  in  writing  signed  by  two  witnesses,  in 
order  to  justify  what  would  otherwise  be  a  piracy ;  but,  as 
an  inference  or  conclusion  from  such  a  licence  being  re- 
quired, they  considered  that  an  assignment  of  copyright 
must  also  be  in  writing.  That  decision  was  corroborated  in 
Davidson  v.  Bohn  (i),  and  recognized  in  the  House  of  Lords, 
and  it  is  now  too  late  to  question  it.  Therefore  we  must 
take  it  for  granted  that  the  statute  of  Anne  was  rightly 
construed  when  it  was  held  that  an  assignment  of  copy- 
right must  be  in  writing  attested  by  two  witnesses. 

That  being  so,  the  next  question  is,  did  the  54  Ueo.  3, 
c.  156,  make  any  difference?  I  agree  with  my  brother 
Martin  that  it  did  not.  It  seems  to  me  that  the  effect  of 
the  decisions  in  Potoer  v.  Walker  and  Davidson  v.  Bohn  is, 
that  the  statute  of  Anne  must  be  read  as  if  it  contained  an 
express  enactment  that  an  assignment  of  copyright  shall  be 
in  writing  attested  by  two  witnesses,  and  that  is  not  affected 
by  the  54  Geo.  3,  c.  156.  It  is  true  that  if  the  54  Geo.  3, 
c.  156,  had  been  the  only  statute  upon  the  subject,  the 
Court  of  King's  Bench  would  not  have  decided  Power  v. 
Walker  as  they  did ;  but  having  put  that  construction  upon 
the  statute  of  Anne,  though  the  reason  for  requiring  such  a 
construction  failed  after  the  54  Geo.  3,  c.  156,  was  passed, 
it  does  not  therefore  follow  that  the  54  Geo.  3,  c.  156, 
altered  that  which  had  been  held  to  be  the  effect  of  the 
(a)  3  M.  &  Sel.  7.  (b)  6  C.  B.  456. 
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CvMrnltLD  ^""^  ^  Davidson  v.  Bohn^  becanse  in  that  case  the  attcn- 
CoFKLAMi).  ^°°  °^  ^^  Conn  was  not  called  to  the  54  Gea  3,  c.  166; 
but  it  is  an  opinion  expressed  by  Lord  St.  lAfmardM  and 
Aldersan,  B.,  in  Jefferys  v.  Boo9ey(a)f  and  one  in  which  I 
concur.  Then,  if  so,  the  plaintiff  has  no  copyright  under 
the  8  Anne,  c.  19,  and  54  Gea  3,  c.  156. 

But  then  it  is  said  that  these  statutes  are  repealed.    I 
confess  I  do  not  understand  that  argument.    Suppose  these 
statutes  are  repealed,  would  that  give  the  plaintiff  a  title  ? 
Certainly  not.    It  would  only  be  a  repeal  of  those  statutes 
which  enabled  a  title  to  be  acquired  in  a  particular  way.  If 
they  are  repealed,  the  plaintiff  not  only  stands  without  any 
title  but  without  any  capacity  to  acquire  one,  for  nothing  has 
been  done  under  the  3  &  4  Wm.  4,  c  15.     However,  the 
5  &  6  Vict.  c.  45,  does  not  repeal  the  8  Anne,  c  19,  and 
54  Geo.  3,  c.  1 56,  as  respects  subsisting  rights  and  contracts. 
The  result  is  that  the  plaintiff  has  no  title  to  this  copy- 
right ;  and  the  only  remaining  question  is  whether,  having 
no  title  to  the  copyright,  he  has  a  right  to  claim  the  sole 
representation  of  this  play.    It  seems  to  me  the  matter  is 
not  susceptible  of  argument  The  3  &  4  Wm.  4,  c.  15,  gives 
the  sole  liberty  of  representing  a  dramatic   piece  to  the 
author  or  his  assignee,  but  the  plaintiff  is  neither  the  authcff 
nor  assignee  of  this  play.     He  has  therefore  no  title  to  the 
copyright,  and  without  it  he  cannot  complain  of  the  repre- 
sentation of  this  play.     For  these  reasons  I  think  that  the 
rule  ought  to  be  discharged. 

Channell,  B. — ^I  regret  that  any  difference  of  opinion 
should  exist;  but,  upon  the  best  consideration  which  I  have 
been  able  to  give  this  matter,  I  think  that  the  rule  should 
be  discharged.     The  rule  is  to  increase  the  damages,  and 

(a)  4  H.  L.  815.  915.  995. 
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whether  or  no  it  should  be  made  absolate  depends  on 

whether  an  assignment  made  before  the  5  &  6  Vict.  c.  45,  ^ 

^  Cumberland 

and  attested  by  one  witness  on]y»  transfers  the  copyright.  «• 

^  IT./      o  COPELAKD. 

If  there  were  any  ground  for  saying  that  the  8  Anne,  c.  ]  9, 
and  54  Geo.  3,  c.  156,  have  been  altogether  repealed,  the 
case  would  be  relieved  of  much  difficulty ;  but  I  am  unable 
to  adopt  that  view.  It  seems  to  me  that  the  right  of  the 
plaintiff  to  increased  damages  does  not  depend  solely  on 
the  3  &  4  Wm.  4,  c  15,  for  the  preamble  of  that  Act  re- 
cites the  54  Geo.  4,  c.  156,  and  that  it  is  expedient  to 
extend  the  provisions  of  that  Act.  It  seems  to  me  pre- 
posterous to  say  that  an  enactment,  the  provisions  of  which 
are  to  be  extended,  is  repealed.  Then  I  go  back  to  the 
54  Geo.  3,  c.  156,  and  ascertain  whether  that  Act  has 
repealed  the  provisions  of  the  statute  of  Anne.  I  find  that 
the  54  Geo.  3,  c.  156,  is  an  Act  to  amend  the  statutes 
relating  to  copyright  and  to  extend  the  duration  of  the 
period  for  which  copyright  is  to  exist.  Instead  of  a  copy- 
right for  fourteen  years  and,  after  the  expiration  of  that 
period  if  the  author  be  then  living,  for  another  term  of 
fourteen  years,  the  54  Geo.  3,  c.  156,  gives  to  an  author  a 
copyright  for  twenty-eight  years,  and,  if  the  author  be  living 
at  the  end  of  that  period,  for  the  residue  of  his  life.  There- 
fore I  cannot  understand  that  the  54  Geo.  3,  c.  156,  has 
repealed  the  statute  of  Anne ;  and  I  must  regard  that  Act 
as  still  in  force  for  some  purposes.  Then,  if  I  cannot 
admit  the  argument  that  the  8  Anne,  c.  19,  and  54  Geo.  3, 
c  156,  have  been  repealed,  the  question  is  what  construc- 
tion has  been  put  upon  them  by  judicial  decisions.  I  am  not 
prepared  to  say  that,  if  I  had  to  construe  those  statutes  for 
the  first  time,  I  should  concur  with  the  decisions  in  Power 
T.  Walker  and  Davidson  v.  Bohn ;  but  we  cannot  overrule 
them.  If  I  am  right  in  my  view  that  the  statute  of  Anne 
is  in  force  for  some  purposes,  I  must  construe  it  according 
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1861.        to  the  decisioDSy  although  not  satisfactory  to  my  mind. 

^  ^•^"^''^^^       J^okine  at  the  dale  when  the  assiimineDt  was  made^  the 
Cumberland  °  ° 

»•  view  I  entertain  is  not  interfered  with  by  the  areument 

C0P£LA»D.  *  ^  o 

founded  on  the  5  &  6  Vict.  c.  45. 

PoLLocKy  C  6.,  added. — I  was  under  an  impression  that 
the  assignment  was  made  after  the  passing  of  the  5  &  6 
Vict.  c.  45,  but  I  now  find  that  it  was  made  before  that  Act 
passed,  and  as  the  28th  section  of  the  Act  reserves  all  rights 
then  subsisting,  if  at  that  time  this  copyright  was  in  another 
person  the  plaintiff  has  no  title  to  it. 

Rule  discharged. 


A  surveyor 
of  highvajB 
is  entitled  to 
the  protec- 
tion of  the 
109th  section 
of  the  5  &  6 
Wm.  4,  c.  60, 
if  he  had 
reasonable 
ground  for 
believing 
that  he  was 


J^^^  ^  Hardwick  v.  Moss  and  Another. 

X  HE  declaration  stated^  that  the  defendants  wrongfully 
and  carelessly  made  a  certain  excavation  in  a  certain  highway 
leading  from  Bradford  to  Leeds  for  the  purpose  of  erecting  a 
certain  weighing  machine  there,  and  wrongfully  and  care- 
lessly placed  certain  large  quantities  of  earth,  stones  and 
rubbish,  dug  up  from  the  said  excavation,  in  a  heap  in  and 
upon  the  said  highway,  and  suffered  and  permitted  the 
acting  nnder     same  to  remain  there  during  the  night,  without  any  light  or 

the  authority  .  . 

of  that  statute,  means  to  prevent  persons  from  dnvmg  agamst  the  same: 

where  a  parish  whereby  the  plaintiff,  whilst  he  was  lawfully  driving  along 

surveyor   ^^  ^^^  said  highway  in  the  night  time,  drove  his  horse  and 

macWne*for  carriage  against  the  said  earth,  stones  and  rubbish,  and 

weighing  upset  the  said  carriage ;  and  the  plaintiff,  who  was  then 

chased  for  the  riding  in  the  said  carriage  was  thereby  and  by  reason  of 

he  employed  the  premises  greatly  injured,  &c. 

a  labourer  to 

make  an 

excavation  in  a  public  road  for  the  purpose  of  placing  the  machine  there,  and  left  the  material 

duff  out  in  a  heap  at  night  without  any  light,  whereby  the  plaintiff's  vehicle  was  overturned 

and  himself  iigiued : — Held,  that  the  defendant  was  entitled  to  notice  of  action. 
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Plea — Not  guilty  (by  statute  5  &  6  Wm.  4,  c.  50). — 
Issue  thereon. 

At  the  trial,  before  Keating^  J.,  at  the  last  .Yorkshire 
Spring  Assizesy  the  following  facts  appeared : — The  defend- 
ants were  the  surveyors  of  highways  for  a  parish  in  Arm- 
ley,  in  the  borough  of  Leeds.  In  May,  1860,  a  vestry 
meeting  was  held,  pursuant  to  a  resolution  of  the  board  of 
surveyors  of  highways  in  the  township  of  Armley,  at  which 
meeting  it  was  resolved  that  it  would  be  to  the  advantage  of 
the  town  if  a  weighing  machine  were  erected  to  check  the 
weight  of  materials  purchased  for  the  use  of  the  highways, 
and  the  surveyors  were  accordingly  authorized  to  purchase 
one.  No  directions  were  given  as  to  where  it  was  to  be 
placed.  In  order  to  carry  into  effect  the  resolution  of  the 
vestry,  the  defendants  employed  a  labourer  to  make  an 
excavation  in  the  road  leading  from  Bradford  to  Leeds  for 
the  purpose  of  placing  the  weighing  machine  there ;  and 
in  so  doing  he  threw  the  stones  and  earth  dug  out  of  the 
excavation  into  a  heap  in  the  road.  The  heap  stood  at  a 
taming  of  the  road,  leaving  a  space  of  about  twelve  yards 
clear.  There  was  no  light  in  the  night  time  to  indicate 
the  spot.  In  October,  1860,  the  plaintiff  was  driving,  with 
other  persons,  in  a  dog-cart  along  the  road  from  Bradford 
to  Leeds,  when,  the  night  being  dark,  he  drove  against  the 
heap  and,  the  vehicle  being  overturned,  was  severely  injured. 
No  notice  of  action  was  given. 

It  was  submitted,  on  behalf  of  the  defendants,  that  they 
had  acted  bona  fide  in  the  execution  of  their  duty  as  sur- 
veyors, and  were  therefore  entitled  to  notice  of  action  under 
the  109th  section  of  the  5  &  6  Wm.  4,  c.  50.  The  learned 
Judge  reserved  the  point,  and  a  verdict  was  found  for  the 
plaintiff,  with  70il  damages. 

Temple^  in  last  E^ter  Term,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  the  leave  reserved ;  against  which 
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Overend^  MeUUh  and  Q^ain  shewed  cause  in  the  present 
Term  ( May  3 1 ). — The  defendants  are  not  within  the  protec- 
tion of  the  109th  section  of  the  5  &  6  Wm.  4,  c.  50,  whidi 
enacts  that  **  no  action  or  suit  shall  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  or  under  the 
authority  of  this  Act  until  twenty-one  days*  notice  has  been 
given  thereof  in  writing,"  &c. ;  *'and  if  the  matter  or 
thing  shall  appear  to  have  been  done  under  or  by  virtue  of 
this  Act,  or  if  it  shall  appear  that  such  action  or  suit  was 
brought  before  twenty-one  days'  notice  thereof  given,''  &c., 
**  the  jury  shall  find  a  verdict  for  the  defendant*'  This  was 
not  a  matter  or  thing  done  under  or  by  virtue  of  the  Act. 
The  Act  does  not  authorize  the  digging  a  hole  in  a  public 
highway  for  the  purpose  of  placing  on  it  a  weighing  ma- 
chine. The  rule  laid  down  in  Smith  v.  Hopper  (a)  is,  that 
those  persons  are  within  the  protection  of  the  clause  who, 
although  their  act  be  not  legally  justifiable  under  the 
statute^  act  in  a  bona  fide  belief  that  they  are  executing 
some  particular  provision  of  the  statute,  provided  such 
belief  be  not  utterly  unreasonable.  There  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said  that 
*' several  decisions  have  established  that  bona  fides  is  not 
alone  sufficient"  .  .  .  '*  And  some  of  the  cases  have  said 
(properly  in  our  opinion)  that  it  is  not  enough  for  the  de- 
fendant to  have  thought  generally  that  he  possessed  the 
power  to  do  what  was  done ;  he  must  also  think  that  it  was 
done  in  execution  of  some  particular  provisions  of  the 
statute  which  applies."  If  that  is  the  correct  rule,  no 
notice  was  necessary  in  this  case.  The  language  of  the 
109th  section  of  the  5  &  6  Wm.  4,  c.  50,  justifies  the  con- 
clusion that  there  must  be  some  provision  in  the  statute  which 
the  defendants  had  reasonable  ground  for  supposing  autho- 
rized them  to  do  the  act;  for  the  words  of  that  section  are 

(a)  9  Q.  B.  1005. 
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not»  DO  action  shall  be  commenced  **  for  anything  done  by 
him  in  the  execution  of  his  office/!  as  in  the  Act  relating  to 
josCices  (24  Geo.  2,  c.44,  s.  1),  but  no  action  shall  be  com- 
menced *^  for  anything  done  **  in  pursuance  of  or  under  the 
authority  of  this  Act/*  Therefore  it  is  not  enough  that  the 
act  is  done  as  surveyor,  but  it  must  also  be  done  under  an 
authority  conferred  by  the  statute.  In  Davis  ▼•  Curling  {a\ 
where  a  surveyor  was  chained  with  leaving  gravel  on  the 
road  for  an  unreasonable  time,  it  was  held  that  he  was 
within  the  protection  of  the  5  &  6  Wm.  4»  c.  50 ;  but  there 
the  act  complained  of  was  committed  in  the  course  of  his 
official  duty.  So  in  Smith  v.  Shaw  (ft),  which  was  an  action 
against  a  Dock  Company  for  injury  done  to  a  vessel  by 
reascHi  of  the  improper  directions  of  the  Dock  Master  in 
transporting  her  into  the  docks,  it  was  part  of  the  duty  of 
the  Dock  Master  to  direct  the  mooring  of  vessels.  But,  in 
Lawson  v.  DumKn  (c),  it  was  held  that  a  Trinity  House 
pilot,  who,  in  navigating  a  vessel,  negligently  ran  against 
and  damaged  another  vessel,  was  not  within  the  protection 
of  the  Pilot  Act,  6  Geo.  4,  c.  125.  The  party  against  whom 
the  action  is  brought  must  have  reasonable  ground  for  sup- 
posing that  the  thing  done  by  him  was  done  in  execution 
of  or  nnder  the  authority  of  the  Act :  Cook  v.  Leonard  ((/). 
Unless  the  act  done  is  authorized  by  the  statute,  it  is  not 
an  act  done  under  or  by  virtue  of  the  statute:  JEdge  v. 
Parker  {e),  Hopkins  v.  Crowe  (/).  It  is  different  where  an 
authority  is  conferred  by  statute,  and  a  party  does  an  act 
under  a  bon&  fide  but  mistaken  belief  that  he  is  acting  in 
execution  of  the  statute:  Cann  v.  Clipperton (ff).  Since 
there    is    no   provision   in  the   5   &   6   Wm.  4,    c.   50, 

(a)  8  Q.  B.  286.  (e)   8  B.  &  C.  697. 

(d)  JOB.&C.  277.  (/)  4  A.  &  E.  774. 

(c)  9  C.  B.  54.  (g)  10  A.  &  £.  582. 
(<0  6  B.  &  C.  351. 
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1861.  authorizing  surveyors  to  erect  a  weighing  machine  on  a 
highway,  the  case  falls  within  the  principle  of  the  decision 
in  TTie  Proprietors  of  the  Witham  Navigation  v.  Padky  (a). 
[Bramwellf  6. — A  surveyor  has  authority  to  do  all  that  is 
necessary  in  relation  to  the  highway,  and  the  vestry  con- 
sidered it  necessary  that  there  should  be  a  weighing  ma- 
chine.] The  true  test  is  whether  the  defendant  had 
reasonable  ground  for  supposing  that  he  was  acting  in  the 
execution  of  some  provision  in  the  statute :  Kine  v.  Ever' 
$hed{b\  Arnold  v.  Hamel{c)y  Bead  y.  Coker  (d).  Duncan 
V.  Findlater  {e)  has  no  application,  for  that  was  the  case  of 
trustees  appointed  under  a  Public  Road  Act.  The  excava- 
tion of  the  highway  being  a  wrongful  act,  the  defendants 
are  responsible  for  the  negligence  of  their  servant  in  exe- 
cuting it :  JEllis  V.  The  Sheffield  Gas  Consumers  Company  (/), 
Burgess  v.  Gray(ff\  Hole  v.  The  Sittingboume  and  Sheemest 
Bailway  Company  (A). — They  also  referred  to  The  Attorney 
General  v.  Tlie  Sheffield  Gas  Consumers  Compare  (t). 

Tempkf  in  support  of  the  rule. — The  defendants  were 
acting  in  the  execution  of  their  office  as  surveyors,  and  were 
therefore  entitled  to  notice  of  action.  By  the  6th  section 
of  the  5  &  6  Wm.  4,  c.  50,  the  inhabitants  of  every  parish 
maintaining  its  highways  are  required,  at  a  vestry  meeting, 
to  elect  a  surveyor,  *^  who  shall  repair  and  keep  in  repair 
the  several  highways  in  the  parish."  By  the  27th  section 
the  surveyor  is  empowered  to  levy  a  rate,  which  is  to  be 
expended  in  the  repair  of  the  highways.  Since  materials 
must  be  purchased  with  the  money  collected  by  the  rate,  it 

(a)  4  B.  &  Adol.  69.  (/)  2  E.  &  B.  767. 

(6)  10  Q.  B.  143.  Q^)  I  C.  B.578. 

(c)  9  Exch.  404.  (A)  6  H.  &  N.  488. 

(d)  13  C.  B.  850.  (t )  8  De  Gez,  Mac.  &  G.  304. 

(e)  6CI.  &F.  894. 
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is  essential  that  there  should  be  some  means  of  weighing        1861. 
those  materials,  in  order  to  ascertain  whether  the  rate  is     -^^^^^ 
properly  expended.     A  weighing  machine  is  therefore  re-        ^- 
quired,  and,  as  it  cannot  be  placed  on  the  land  of  private 
individuals,  the  surveyor  must  of  necessity  make  an  excava- 
tion in  part  of  the  highway  for  the  purpose  of  placing  the 
machine  there.     Smith  v.  Hopper  (a)  is  an   authority   in 
favour  of  the  defendants,  for  it  cannot  be  doubted  that  the 
defendants  believed    that    they   were   acting    under    the 
authority  of  the  AcL     The  defendants  may  be  liable  to  the 
penalty  imposed  by  the  56th  section  for  allowing  stones 
to  remain  on  the  highway  at  night  to  the  danger  of  any 
person   passing  thereon,   but   they  are   not  liable  in  this 
action. 

The  argument  having  been  adjourned, 

Pollock,  C  B.,  now  said. — We  are  all  of  opinion  that 
the  rule  must  be  absolute.  It  seems  to  me  that  the  rule 
laid  down  in  Smith  v.  Hopper  (a),  viz.,  that  to  entitle  a  de- 
fendant to  notice  in  action,  he  must  have  acted  in  the  bon& 
6de  belief  that  he  was  executing  some  particular  provision 
.  of  the  statute,  is  far  too  narrow.  In  my  judgment,  if  the 
act  is  done  by  a  public  officer  in  his  capacity  of  public 
officer,  with  reasonable  ground  for  believing  that  he  was 
authorized  by  the  statute  to  do  it,  he  is  entitled  to  notice  of 
action.  In  this  case  there  is  no  doubt  but  that  the  parish 
was  bound  to  repair  the  highways,  and  for  that  purpose  the 
surveyor  must  bring  stones  and  pay  for  them — usually,  I 
believe,  according  to  weight,  and  consequently  a  weighing 
machine  must  be  provided.  In  this  case  the  parish  gave 
directions  that  a  weighing  machine  should  be  erected  to 
check  the  weight  of  materials  purchased  for  the  use  of  the 

(a)  9  Q.  B.  1005. 


142  EXCHEQUER  EEPOBTSL 

1861«        highways,  and  the  defendants  were  caRying  ont  those  direc- 

J""^^^*^      tions  when  the  accident  occurred.    I  therefiire  think  that 

V*  thej  were  acting  in  a  public  capacity,  as  surveyors  of  high- 

ways,  and  that  they  had  reasonable  ground  for  believing 

that  they  were  acting  under  the  authority  of  the  Act 

Maetin,  B. — I  did  not  hear  the  whole  of  the  ai^gument, 
but,  so  far  as  I  have  heard  it^  I  concur  in  opinion* 

Bramwell,  B. — At  first  I  was  inclined  to  agree  with  the 
view  contended  for  by  the  plaintiff;  but  the  defendants  have 
shewn  that  they  had  authority  to  erect  the  machine,  and  I 
think  that  in  doing  so  they  had  reasonable  ground  for 
believing  that  they  were  acting  under  the  authority  of  the 
Act 

Channell,  B. — I  am  of  the  same  opinion.    I  think  it  is 

established  that  the  defendants  had  reasonable  ground  for 

believing  that  they  were  acting  under  the  authority  of  the 

«  Btatute,  and  that,  in  my  judgment,  is  sufficient  to  entitle 

them  to  notice  of  action. 

Rule  absolute. 


TRINITY   TERM,    24    VICT.  143 

1861. 


Taylor  v.  Vbrgettb.  june  12. 

1  HIS  was  an  action,  upon  the  statute  17  &  18  Vict.  c.l02,  i^  an  action, 
to  recover  three  penalties  of  lOOi  each,  for  alleged  bribery  ji^^  igVict. 
by  the  defendant  at  an  election  for  a  member  of  parlia-  JriWy^at  an 
ment  for  the  borough  of  Peterborough  in  the  county  of  ©lection  of  a 

Northampton.  parliament, 

.     .  alleged  to 

The  writ  issued  on  the  Ifith  of  March,  1860,  and  was  have  been 

ji  1       A.  1        <•    A      •!    m^^^        *  committed  ill 

served  on  the  27th  of  April,  1860.     An  appearance  was  Aprili859, 
entered  on  the  4th  of  May,  1860,  and  the  declaration  was  on  the  1 5th 
delivered  on  the  17th  of  April,  1861.     On  the  25th  of  ^T^^^^d 
April,  1861,  the  defendant  pleaded,  "not  guilty"  (by  statute  ^""^^^0^. 
21  Jac.  1,  c.  4,  s.  4);  and  issue  was  joined  on  the  7th  of  ^°g-    ^^ 

'  "  appearance 

May,  1861.  was  entered  on 

the  4th  May, 

Fieldy  in  the  present  Terra  (June  1),  obtained  a  rule  i860,  and  the 

calling  on  the  plaintiff  to  shew  cause  why  the  defendant  ^as  delivered 

should  not  be  at  liberty  to  add  the  following  pleas. — First :  AprilflSOi. 

that  the  writ  was  not  issued  within  one  year  after  the  offence  2'*ri?®i86i^ 

committed.     Secondly,  to  the  further  maintenance  of  the  the  defendant 

•^  ^  pleaded;  and 

action:  the  same  plea.     Thirdly,  to  the  whole:   that  the  issue  was 

joined  on  the 

action  was    not    proceeded    with    without    wilful    delay.  7thMay,i86i, 

Fourthly,  to  the  further  maintenance  of  the  action :  the  i862,  the 

same  plea. — Or  why  all  proceedings  should  not  be  stayed  (a)  not  proceeded 

on  the  grounds  alleged  in  the  said  pleas.  j5c/rf*a~wil- 

fal  delay" 
within  the 
meaninff  of  the  14  section  of  the  17  &  18  Vict  c.  102 ;  and  the  Court  stayed  the  proceedings 
&mM?,  that  the  application  to  stay  the  proceedings  should  have  been  made  oefore  plea. 
Also,  that  such  delay  could  not  be  pleaaed,  but  is  only  ground  for  an  application  to  the 
Court  to  stay  the  proceedings. 

(a)  17&18yict.c.l02,8.14. —  secution,  action  or  suit  for  the 
**No  person  shall  be  liable  to  any  offence  committed  shall  be  corn- 
penalty  or  forfeiture  hereby  en-  mencecl  against  such  person  within 
act^or  imposed,  unless  some  pro-  the  space  ofone  year  next  after  such 

V<S.  VU.— N.  S.  I.  EXCH. 
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The  affidaYit  of  the  defendant  stated^  in  addition  to 
the  abore  facts;  that  no  step  was  taken  bj  the  plaintiff 
between  the  27th  of  April,  I860,  and  the  17th  of  April, 
1861,  and  that  during  the  whole  of  that  period  the  defend- 
ant resided  and  earned  on  busness  in  Peterborough  to  the 
knowledge  of  the  plaintiff,  who  was  an  attorney  at  Peter- 
borough :  that  there  was  no  good  cause  or  reason  whatever 
fiir  the  delay  which  has  taken  place  in  proceeding  with  the 
action ;  and  the  deponent  believed  that  the  delay  has  been 
wilful  and  has  taken  {rface  fiom  a  desire  to  annoy  and  pre- 
judice the  defendant,  and  to  keep  the  chaige  of  bribery 
hanging  over  his  bead  and  nndisposedof  as  long  as  posrible. 
The  affidavit  also  stated  that  the  defendant  had  a  good 
defence  to  the  action  on  the  merits. 

The  affidavit  ot  the  plaintiff  in  answer  stated,  that  the 
alleged  bribery  took  place  in  April,  1859 :  that  the  time 
taken  in  prosecuting  the  action  was  sodi  as  the  rules  and 
practice  of  the  Court  allowed;  and  which  time  he  had  used 
in  such  a  manner  as  appeared  to  him  most  convenient 
under  the  drcnmstances  cf  the  case:  that  he  had  not  nor 
ever  had  any  desire  to  annoy  or  prejudice  the  defendant, 
but  was  actuated  sdely  by  a  desire  to  visit  the  penalties 
attached  to  bribeiy  upon  the  defendant,  with  a  view,  by  this 
action,  to  jnrevent  a  repetition  <^  bribery  at  fiiture  elections 
at  Peterborough :  that  there  was  a  difficulty  in  getting  the 
witnesses,  and  he  had  been  unable  until  lately  to  obtain  the 
information  and  evidence  upon  which  he  had  been  advised 


offence  agaiDst  this  Act  shall  be 
oommiited,  mnd  unless  such  per> 
aoQ  shall  be  summoned  or  other- 
wise served  with  writ  or  process 
within  the  same  space  of  time,  so 
as  such  summons  or  service  of 
writ  or  process  shall  not  be  pre- 
vented bj  such  person  absconding 


or  withdrawing  out  of  the  jurisdic- 
tion of  the  Court  out  of  which  such 
writ  or  other  process  shall  have 
issued ;  and  in  case  of  anj  such 
prosecu^n,  suit  or  process  as 
aforesaid,  the  same  shall  be  pro- 
ceeded with  and  carried  on  with- 
out an  J  wilful  delaj/ 


It 


TATLO& 
V. 
YXBQBTTE. 
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to  make  the  specific  charges  in  the  declaration  in  this  action : 
that  he  could  not  bring  the  action  to  trial  at  an  earlier 
period,  with  a  fair  prospect  of  success,  than  at  the  ensuing  »• 

Summer  assises. 

Macaulay  and  T,  Chitiy  shewed  cause. — First,  there  is  no 
ground  for  allowing  the  proposed  additional  pleas.  The  first 
and  second  are  answered  by  the  fact  as  stated  in  the  plain- 
tiff*s  aflSdavit.  With  regard  to  the  third  and  fourth,  wilful 
delay  is  not  a  matter  which  can  be  pleaded  in  bar  to  the 
action,  but  only  afifords  ground  for  an  application  to  the 
Court  to  stay  the  proceedings.  Secondly,  there  has  been 
no  ** wilful  delay"  within  the  meaning  of  the  17  &  18  Vict, 
c.  102,  8.  14.  Each  step  has  been  taken  within  the  time 
allowed  by  the  rules  and  practice  of  the  Court ;  and  cir- 
cumstances over  which  the  plainti£P  had  no  control  have 
prevented  him  firom  proceeding  to  trial.  In  Petrie  ▼• 
WhiU{a)j  BuBeTy  J.,  said: — ''What  is  meant  by  wilful 
delay  in  carrying  on  a  suit  in  a  Court  of  law,  necessarily 
depends  on  the  practice  of  that  Court  in  which  it  is  com- 
menced. The  legislature  has  thought  fit  to  leave  it  to  the 
discretion  of  the  Court  to  judge,  according  to  the  practice 
of  the  Court,  whether  there  be  any  wilful  delay  or  not.** 
In  that  case  there  was  a  delay  of  six  years  in  proceeding  to 
trial  after  issue  joined.  Here  the  delay  is  shewn  to  have 
been  unavoidable. 

Field  appeared  in  support  of  the  rule,  but  was  not  called 
upon  to  argue. 

PoiiiiOCK,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute  to  stay  the  proceedings.     It  seems  to  me  that 

(a)  3  T.  B.  5.  10. 
L  2 
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there  has  been  such  toilful  delay  as  was  intended  to  be  pro- 
hibited by  the  17  &  18  Vict,  c  102,  s.  14.     Although  the 
».  delay  is  not  so  great  as  in  Petrie  v.  JVhite  (a),  where  the  pro- 

T  XSOSTTX. 

ceedings  were  suspended  for  six  years,  yet  the  bribery  is 
alleged  to  have  taken  place  in  April,  1859,  the  action  was 
not  commenced  until  nearly  a  year  afterwards,  and  the  de- 
claration was  not  delivered  until  April,  1861.  The  circum- 
stances relied  on  as  an  excuse  afiPord,  in  reality,  no  excuse. 
The  plaintiff  should  have  shewn  in  what  way  he  meant 
to  establish  his  case,  and  how  the  delay  arose.  He  ought 
not  to  keep  a  proceeding  of  this  kind  hanging  over  the  de- 
fendant's head  without  some  reasonable  excuse.  It  appears 
.  that  both  the  plaintiff  and  defendant  resided  in  the  same 
town ;  and  it  is  no  more  an  answer  to  say  that  the  plaintiff 
has  not  exceeded  the  time  allowed  by  law  for  declaring, 
than  to  say  that  there  has  not  been  so  much  delay  as  in  the 
case  of  Petrie  v.  H'hite*  The  plaintiff  can,  if  he  desires  it, 
have  the  matter  investigated  by  preferring  an  indictment ; 
but  since  he  has  allowed  two  assizes  to  elapse  without  pro- 
ceeding to  trial,  I  think  we  ought  to  stay  the  proceedings. 

Martin,  B. — I  am  of  the  same  opinion.  If  we  are  to 
give  any  effect  to  the  statute,  I  think  this  is  a  case  in 
which  we  ought  to  interfere.  With  respect  to  the  first 
branch  of  the  rule,  I  am  disposed  to  think  that  the  non- 
commencement  of  the  action,  within  the  period  prescribed 
by  the  statute,  might  be  given  in  evidence  under  the  general 
issue ;  though  no  doubt,  to  avoid  all  difficulty,  the  defendant 
was  advised  to  plead  the  fact  specially.  But  I  think  that 
the  third  plea  could  not  be  allowed.  The  allegation  con- 
tained in  it,  is  not  the  subject  of  a  plea,  but  only  ground  for 
application  to  the  Court  to  stay  the  proceedings.    It  is  unne- 

(a)  3  T.  R,  5. 
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cessary,  however,  to  consider  the  pleas,  because  in  my  judg-        1861. 
ment  we  ought  to  stay  the  proceedings  on  the  ground  of      ^"^^'"^^ 
wilful  delay.     What  are  the  facts  ?    The  bribery  is  alleged  »• 

to  have  taken  place  in  April,  1859,  yet  the  writ  did  not 
issue  until  the  middle  of  March,  1860.  More  than  a  month 
was  allowed  to  elapse  before  the  writ  was  served,  although 
both  plaintiff  and  defendant  resided  in  the  same  town.  The 
defendant  entered  an  appearance  within  the  proper  time, 
but  no  declaration  was  delivered  until  more  than  eleven 
months  afterwards.  If  ever  there  was  evidence  of  wilful 
delay  in  proceeding  with  a  suit,  it  is  in  this  case.  Then 
what  is  the  plaintiff's  excuse  for  this  delay  ?  It  is  that  he 
has  taken  the  time  allowed  by  the  practice  of  the  Court, 
and  that  he  has  been  unable  to  get  the  evidence  requisite  to 
try  with  success.  That  may  be  very  true;  but  it  affords  no 
excuse  for  this  delay.  A  person  should  not  bring  an  action 
of  this  kind  on  speculation,  but  he  ought,  before  he  com- 
mences proceedings,  to  ascertain  whether  he  has  evidence  to 
support  it;  and  when  he  has  commenced  proceedings  he 
shonld  be  prompt  and  regular  in  continuing  them,  so  as  not 
to  keep  the  action  hanging  over  the  head  of  the  defendant 
an  unnecessary  length  of  time.  The  question  is,  whether 
there  has  not  been  *' wilful  delay''  within  the  meaning  of 
the  statute.  The  term  '' wilful  delay"  does  not  mean  ''per- 
vexse  delay,"  but  delay  which  the  plaintiff  cannot  account 
for  to  the  satis&ction  of  the  Court  in  which  the  action  is 
commenced.  If  the  Court  see  that  the  action  might  have 
been  commenced  and  prosecuted  more  speedily,  and  no 
sufficient  reason  is  assigned  for  the  delay,  the  plaintiff  is 
undoubtedly  guilty  of  **  wilful  delay."  That  has .  been  so 
here;  and  I  think  this  a  clear  case  for  staying  the  proceed- 
ings. As  the  enactment  does  not  apply  to  criminal  pro- 
ceedings the  plaintiff  may  still  proceed  by  indictment. 
The  only  doubt  I  have  bad  is,  whether  the  application 
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to  Stay  the  proceedings  ought  not  to  have  been  made 
immediately  after  declaration  and  before  plea;  and  as  that 
has  not  been  done,  the  mle  will  be  absolute  without 
cost& 

Rule  absolute  accordingly. 


June  12.         The  Wolverhampton  and  Staffordshire  Banking 

Company  t?.  Marston,  Executrix,  &c. 

after  p^^    IN  this  case  the  defendant  was  executrix  of  her  late  hus- 
and  after judg-  band,  who  had  devised  to  her  the  whole  of  his  property, 

ment  recovered  ■:     »       ^ 

against  her       subject  to  the  payment  of  his  debts.     The  plaintifiis  had 

for  a  debt  due  .  . 

from  her  tee-     recovered  judgment  against  the  defendant,  as  such  executrix, 

tator,  by  deed    .  .  ,.11^.1  111 

assigned  all  in  an  actiou  OH  a  bill  of  exchange  accepted  by  the  testator, 

and^ffe^sto  ^^^  thereupon  a  writ  of  fi.  fa.  de  bonis testatoris  was  issued. 

S^^WfiTof  Upon  the  sheri£f  proceeding  to  levy  under  the  writ,  the 

^ddi^tihQ  g^^s  seized  were  claimed  by  certain  persons  under  a  deed 

assignment  q{  assignment,  executed  by  the  defendant  after  probate  of 

was  Tahd,  as  °  •'  "^ 

against  the       the  wiU  and  after  judgment,  but  three  days  before  the  exe- 

judffment 

creator.  cution,  whereby  she  assigned  all  the  property  and  effects  of 

the  testator  to  the  claimants  in  trust  to  realise  the  same  and 
pay  the  proceeds  to  his  creditors.  The  sheriff  thereupon 
took  out  an  interpleader  summons  at  Chambers,  and  when 
the  parties  attended  before  the  Judge,  it  was  agreed  that  the 
Court  should  determine  their  rights  without  an  interpleader 
issue. 

Gray^  for  the  claimants. — The  assignment  is  valid,  and 
passed  the  property  to  the  trustees.  It  may  be,  that  the 
executrix  is  liable  for  a  devastavit,  or  perhaps  a  Court  of 
equity  would  interfere ;  but,  as  the  property  of  the  testator 


TKIJCITY  T£RM^    24    VICT.  149 

was  I^ally  vested  in  her,  she  had  a  perfect  right  to  convey       1861. 

iL     It  is  not  suggested  that  there  is  any  fraud  in  the     ^^"^^^^ 

transaction,  and  consequently  there  is  nothing  to  invalidate  bamptoh  ahd 

the  conveyance.  sbibb 

Bakkimq  Co. 

0. 

Raymond,  for  the  execution  creditors. — The  assignment  is  ^'' 

void  as  against  the  execution  creditors.  The  executrix  was 
bound  to  distribute  the  assets  of  the  testator  according  to 
law;  but  instead  of  executing  the  trust  which  the  law 
imposed^on  her,  she  has  in  fact  delegated  her  authority  to 
the  claimants.  But  an  executor  cannot  delegate  his  autho- 
rity :  Williams  on  Executors,  p.  222, 5th  ed.  The  executrix, 
in  making  the  assignment,  committed  a  breach  of  trust,  and 
the  claimants  can  acquire  no  title  as  against  a  previous  judg- 
ment creditor.  [Martin^  B. — ^In  Sheppard's  Touchstone, 
chap.  23,  pb  474,  it  b  laid  down  that  an  executor  ''may  ^ve 
or  sell  any  of  the  goods  or  chattels ;  he  may  pay  any  of 
the  debts  due  from,  and  receive  or  release  any  debts  due  to, 
the  deceased.**]  That  has  no  application  to  an  assignment 
of  the  entire  effects  of  the  testator  after  a  judgment  obtained 
by  one  of  bis  creditors  against  the  executrix.  There  is  a 
wide  dbtinction  between  such  an  assignment  of  the  assets  and 
a  sale  of  them  for  the  purpose  of  paying  debts.  [Martin,  B. — 
A  mere  judgment  is  no  direct  charge  on  goods.]  In  TolpuU 
V.  Welb{a),  it  was  held  that  a  judgment  confessed  by  an 
executrix  to  a  creditor  of  the  testator,  as  well  for  his  own 
debt  as  in  trust  for  the  debts  of  many  of  the  creditors,  could 
not  be  pleaded  in  bar  to  an  action  brought  against  her  by 
another  creditor  of  the  testator.  There  Lord  Ellenborough 
said: — ^^The  law  is,  that  an  executor  upon  action  brought 
against  him  by  a  creditor  of  his  testator  has  his  hands  tied, 
so  that  he  cannot  afterwards  make  any  payment  to  the 
prejudice  of  that  creditor."  And  Bayley^  J.,  said : — "  Where 

(a)  I  M.  &  SeL  395. 
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1861.        ^^  action  is  brought  by  a  creditor  of  the  testator  against  his 
^^7^^^^     executor,  the  executor  is  restrained  from  paying  any  other 
HAMPTON  AMD  crcditor  in  equal  degree  except  upon  compulsion." 

Banking  Co.       Andrews  appeared  for  the  sheriff. 

Mabstoh.  Pollock,  C.  B.— I  am  of  opinion  that  the  assignment  of 
the  testator's  effects  by  his  executrix  to  trustees,  for  the 
benefit  of  his  creditors,  is  valid  as  against  the  plaintiffs,  who 
are  the  execution  creditors.  The  case  seems  to  me  to  M\ 
Tvithin  the  principle  of  the  decision  in  JPtchstoek  v.  Lytter{a), 
where  a  debtor,  being  sued  by  one  of  his  creditors,  pending 
the  suit  and  before  execution  assigned  all  his  effects  to 
trustees  for  the  benefit  of  all  his  creditors,  under  which 
possession  was  immediately  taken ;  and  it  was  held  that  the 
assignment  was  not  fraudulent  within  the  13  Eliz.  c.  5, 
although  made  with  the  intent  to  delay  the  creditor  who 
sued.  It  was  there  said  that  such  an  assignment  was  for  the 
benefit  of  all  the  creditors,  to  procure  an  equal  distribution 
amongst  all  of  the  fund  to  which  all  had  an  equal  right, 
against  one  who  had  gained  the  first  step  upon  them ;  and 
the  assignment  was  referred  to  an  act  of  duty  rather  than  of 
firaud,  arising  out  of  a  discharge  of  the  moral  duties  attached 
to  the  character  of  debtor,  to  make  the  fund  available  for 
the  whole  body  of  creditors.  Then,  if  a  debtor  may  make 
such  an  assignment,  why  may  not  his  personal  representative 
make  it?  Applying  the  principle  of  the  decision  in  Pick- 
itoek  V.  Lyster{a)^  I  think  that  this  assignment  is  valid,  not- 
withstanding its  object  was  to  defeat  a  particular  creditor. 

Martin,  B.— I  entertain  no  doubt  that  this  assignment 
is  valid,  and  vested  the  property  in  the  assignees.  An  exe- 
cutor may  sell  and  dispose  of  the  testator's  effects,  or  dis- 
tribute them  amongst  the  body  of  creditors, — in  fact  he  has 

(a)  SM.&Sel.  371. 


TKINITY  TERM^    24    VICT.  161 

as  much  dominion  over  them  as  the  testator  had  when        1861. 
alife. 


WOLVEK- 

bampton  asd 
Statfo&d- 

8H1RE 


Wilde,  6. — I  also  think  that  the  assignment  is  valid. 
Whether  or  no  the  executrix  committed  a  devastavit  is    B-^^'^'^gCo. 
another  question.     Upon  that  I  give  no  opinion.  Mabbtoh. 

Order  that  the  claim  of  the  execution 
creditors  be  barred. 


Ford  v.  Lact.  JuneXi, 

Declaration.— That  the  defendant  broke  and  en-  In  «ren>a«i 

to  land,  ttie 

tered  certain  land  of  the  plaintiflTs,  situate  at  Walthamstow  yenue  being 

laid  in 

in  the  county  of  Essex,  abutting  towards  the  north  and  east  Essex, 

on  the  river  Lea ;  towards  the  west,  on  land  in  the  possession  that  the  riyer 

of  the  defendant,  ftc,  and  cut  grass  there,  &c.  fonnerlybeen 

Pleas.— First :    not  guilty.      Secondly :   not  possessed.  J^f^h^"^^ 

Thirdly :   that  the  close  was  the  land  and  freehold  of  T.  ^  ^^"IJf 

Beale,  and  that  the  defendant,  as  the  servant  and  by  the  sex;  that  the 

whole  of  its 

command  of  T.  Beale,  committed  the  trespasses,  complained  bed  was  in 
of.    Fourthly :  that  before  the  alleged  trespasses  T.  Beale  w.  and  in  the 
being  seised  in  fee  of  the  said  lands  demised  the  same  to  £^exT  ^The 
the  defendant  for  a  term  not  yet  expired,  by  virtue  whereof  ^^  ^ 
the  defendant  entered  upon  the  land  and  became  possessed  ^jjJ^hwaTa 
thereof  for  the  term,  whereupon  the  defendant  in  his  own  n«™^  slip 

'  ^  on  the 

right  during  the  term  committed  the  trespasses.  Middlesex 

side  of  the 
riyer,  extending  from  the  riyer  bank  to  some  posts,  had  originallj  formed  part  of  the  bed  of 
the  riyer  but  had  been  left  dry.  The  plaintiff  the  tenant  of  the  farm  on  the  Essex  side  of 
the  lirer,  had  cut  and  carried  away  the  grass  on  the  land  in  question  eyery  year  since  1814. 
yicarial  tithes  for  the  parish  of  W;  had  been  collected  upon  it ;  it  had  been  rated  in  W.,  and 
indnded  in  peramublations  of  the  parish  of  W.  A  witness  proyed  that  it  had  always  been 
reputed  to  be  in  W.  The  defend^it,  the  occupier  of  a  large  meadow  adjoining  the  slip  in 
question,  proyed  that  by  an  award  made  under  an  Indosure  Act  in  1804  the  whole  of  the 
land  ap  to  the  riyer  was  allotted  to  his  landlord ;  and  that  cattle  put  on  the  meadow  had 
aIv&jb  grazed  oyertheslip  in  question,  therebeing  no  fence  to  separate  them.  The  learned  Judge 
abked  the  jury :  First,  whether  the  pieces  of  land  in  question  were  in  the  county  of  Essex  ? 
Secondly,  whether  they  were  in  the  parish  of  W.  ?  Thirdly,  whether  they  were  in  the  posses- 
rion  of  tiie  plaintiff  ?  Fourthly,  whether  they  were  the  property  of  the  defendant's  landlord  ? 
'Hie  jniy  haying  answered  the  first  three  questions  in  the  affirmative  and  the  last  in  the 
negative  .—Held,  that  the  Judge  was  not  bound  to  have  directed  the  jury  that  land  left  by  a 
river  becomes  part  of  the  adjoining  property  and  county. 
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1861.  "^^^  plaintiff  took  issues  on  the  pleas. 

At  the  trial,  before  Wtghtman^  J.,  at  the  last  Assizes  for 
the  county  of  Essex,  it  appeared  that  the  action  was  brought 
for  a  trespass  on  certain  narrow  sUpe  of  land  situate  on  the 
Middlesex  aide  of  the  river  Lea,  and  which  had  originally 
formed  part  of  its  bed  but  had  been  left  dry.  There  was 
evidence  that  the  river  Lea  had  been  the  boundary  of  the 
county  of  Essex  and  of  the  parish  of  Walthamstow,  and  that 
the  whole  of  the  bed  of  it  was  in  that  county  and  parish.  The 
plaintiff,  who  was  the  occupier  of  the  ferry-house  and 
land  in  Walthamstow,  proved  that  ever  dnce  1814,  the  de- 
fendant's landlord,  Beale,  and  his  tenants,  had  mowed  the 
grass  on  the  adjoining  land,  but  the  owners  of  the  ferry-house 
and  their  tenants  had  mowed  the  grass  on  these  slips  of  land, 
carrying  the  hay  away  in  boats;  that  they  had  planted  willow 
trees  upon  the  land,  and  had  paid  rates  for  it  The  land  had 
always  been  rated  in  Walthamstow  and  never  in  Edmonton. 
Vicarial  tithes  for  the  parish  of  Walthamstow  had  been  col- 
lected upon  it.  There  were  boundary  posts  and  a  declivity  . 
shewing  where  the  bed  of  the  river  had  formerly  been. 
One  Humphreys,  a  surveyor,  proved  that  in  1808  he  had 
perambulated  the  parish  of  Walthamstow.  He  produced 
notes  of  the  perambulation,  and  stated  that  he  went  with 
the  others  to  the  Edmonton  side  of  the  river  as  far  as  the 
posts ;  that  the  pieces  of  ground  in  dispute  were  said  by 
the  persons  who  walked  to  be  in  the  parish  of  Walthamstow. 
He  also  said  that  these  pieces  of  land  were  always  reputed 
to  be  in  the  county  of  Essex:  In  an  ancient  parish  map, 
produced  from  the  vestry  of  the  church,  the  lands  appeared 
to  be  in  Walthamstow.  On  cross-examination,  the  plaintiff 
admitted  that  the  owners  of  the  ferry-house  had  never  put 
catde  on  the  land;  and  that  cattle  had  been  allowed  to 
stray  upon  it  from  an  extensive  meadow  belonging  to  Beale, 
the  defendant's  landlord,  which  adjoined  the  slips  in  ques- 
tion, and  was  not  separated  from  them  by  any  fence. 
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Tbe  defendant's  case  was,  that  the  land  belonged  to 
Beale  and  that  it  was  in  Middlesex.  He  contended  that, 
though  the  river  Lea  might  change  its  course,  in  law  it 
continued  to  be  the  boundary  of  the  two  counties.  He  put 
in  the  Edmonton  Enclosure  Act,  40  Geo.  3  (not  printed), 
and  the  award  of  the  Commissioners  made  under  it  in  1804, 
shewing  that  the  allotment  to  Beale  extended  to  the 
river  side.  Witnesses  called  by  the  defendant  said  that 
the  riyer  was  the  boundary  of  the  county  of  Middlesex ; 
and  an  old  map  of  Essex  was  produced  shewing  the  river 
ss  the  boundary  of  the  county  of  Essex.  The  witnesses  said 
that  the  cattle  on  the  meadow  had  always  grazed  over  the 
land,  but  did  not  deny  that  the  plaintiff  had  mowed  the 
grsaa  every  year  for  fifty  years. 

The  learned  Judge  left  it  to  the  jury  to  say :  First,  whether 
the  pieces  of  land  were  in  the  county  of  Essex  ?  Secondly, 
frhether  they  were  in  the  parish  of  Walthamstow  ?  Thirdly, 
whether  they  were  in  the  possession  of  the  plaintitf? 
Fourthly,  whether  they  were  the  property  of  Beale,  the 
defendant's  landlord?  His  lordship  stated  at  the  same  time 
that  the  answer  to  the  last  question  would,  in  the  judgment 
of  the  jary,  probably  depend  on  the  acts  of  ownership  exer- 
daed  by  the  defendant's  landlord,  which  were  consistent 
with  and  probably  shewed  the  existence  of  a  right  of  common. 
The  jury  having  answered  the  three  former  questions  in 
the  aflbmative,  and  the  last  in  the  negative,  the  verdict  was 
entered  for  the  plaintiff. 

Liuhf  in  Easter  Term,  obtained  a  rule  for  a  new  trial,  on 
the  ground  that  the  learned  Judge  ought  to  have  directed 
the  jury  that  land  left  by  a  river  becomes  part  of  the  adjoining 
property  and  county. — He  referred  to  Schultes  on  Aquatic 
Bights,  p.  138  (a). 

(a)  The  passage  is  as  follows: —  nions  established  on  the  basis  of 
**  Thus,  by  a  series  of  legal  opi-      reason,  and  deduced  from    the 
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1861.  Hawkins  and  Garth  now  shewed  cause. — The  land  in 

^^^Z'*'^^      question  was  a  shelving  bank  on  which  boundary  posts  were 

«•  placed.     The  plaintiff  for  fortj-seven  years  had  cut  the 

Laobt. 

grass  on  the  strip  of  land  between  the  river  and  the  posts. 

Ulie  defendant  and  his  predecessors  had  cut  the  grass  up 
to  the  posts,  leaving  that  which  was  beyond.  It  was  proved 
that  the  land  had  been  been  walked  over  in  two  perambu- 
lations of  the  parish  of  Walthamstow,  and  that  it  had  always 
been  rated  in  that  parish.  No  witness  proved  that  it  was 
ever  deemed  to  be  id  the  county  of  Middlesex.  Where 
a  county  is  bounded  by  a  river,  the  question  to  what  county 
land  which  has  been  left  by  the  receding  of  the  water 
belongs,  may,  in  the  absence  of  evidence,  be  matter  of  pre- 
sumption ;  but  in  the  present  case  there  was  distinct  evidence 
that  this  land  was  in  Essex.  [Pollock,  C.  6. — If  for  fifty 
years  the  land  has  been  treated  as  part  of  the  county  of 
Essex,  we  must  presume  that  the  water  receded  suddenly.] 
The  passage  from  Schultes'  Aquatic  Rights  must  be  taken 
with  some  qualification.  In  Hale's  De  Jure  Maris,  part  1, 
c.  4,  it  is  said : — *'  If  a  subject  hath  had  by  prescription  the 
property  of  a  certain  tract,  or  creek,  or  navigable  liver,  or 
arm  of  the  sea,  even  while  it  is  covered  with  water,  by 
certain  known  metes  or  extents;  this,  though  it  should  be 
relicted,  the  subject  will  have  the  propriety  in  the  soil  re- 
earliest  periods  of  our  juridical  ries ;  and  hence  it  maj  be  con- 
historjr,  it  must  conclusively  fol*  sidered  as  law,  that  all  islands, 
low,  that  all  islands,  relicted  land,  sand-beds,  or  other  parcels  of 
and  other  increase  arising  in  the  sea  agglomerated  or  concreted  earth 
and  in  navigable  streams,  except  which  newlj  arise  in  rivers,  or 
under  local  circumstances  before  congregate  to  their  banks  bj 
alluded  to,  belong  to  the  Crown  ;  alluvion,  reliction,  or  other  aque- 
and  that  all  islands,  relicted  land  ous  means,  as  is  firequentlj  to  be 
and  the  soil  of  inland  unnaviga-  observed  in  rivers  where  the  cur- 
ble  rivers  and  streams,  under  rent  is  Irregular,  such  accumu- 
similar  circumstances,  belong  to  lated  relicted  property  belongs  to 
the  proprietors  of  the  estates  to  the  owners  of  the  neighbouring 
which  such  rivers  act  as  bounda-      estate.** 
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licted."  The  plaintiff  here  is  in  the  same  position  as  if 
he  had  built  a  wall  to  inclose  his  own  land,  so  that  the 
boundaries  of  it  were  known.  [Pollock^  C.  B. — If  the  out- 
line of  the  land  is  altered  imperceptibly,  and  no  notice  is 
taken  of  it,  the  conclusion  is  that  the  accretion  belongs 
to  the  county  which  it  adjoins;  but  if  there  are  fixed 
boundaries  recognised  every  two  or  three  years  the  rule 
does  not  apply.  Is  there  any  distinction  between  the 
boundaries  of  counties  and  those  of  the  lands  of  private 
owners?  Martin^  B. — The  real  question  is,  whose  property 
is  the  land?]  It  was  proved  that  for  about  fifty  years 
the  plaintiff  cut  all  the  grass,  though  the  defendant's  cattle 
were  in  the  habit  of  coming  upon  the  land.  Under  these 
circumstances,  if  the  verdict  had  been  for  the  defendant  on 
the  fourth  issue,  it  would  have  been  against  the  evidence. 

T.  J.  Clarke,  in  support  of  the  rule. — There  was  no  evi- 
dence that  these  pieces  of  land  were  in  the  county  of  Essex 
ID  1804.  The  Edmonton  Enclosure  Act  and  award  shew 
that  in  that  year  Beale,  the  defendant's  landlord,  had  a 
good  title  to  the  land  up  to  the  river.  It  should  have  been 
left  to  the  jury  to  say  whether  this  land  was  afterwards 
gained  by  gradual  accretion  or  otherwise.  The  attention 
of  the  jury  was  not  sufficiently  called  to  the  state  of  the 
law  on  this  point  The  decision  in  Rex  v.  Lard  Yar- 
horaugh  {a)  is  rested  by  Abbott^  C.  J.,  in  delivering  the 
judgment  of  the  Court,  on  the  ground  that  the  accretion 
was  gradual,  and  must  be  deemed  imperceptible,  since  the 
increase  could  not  be  observed  when  actually  going  on, 
though  a  visible  increase  took  place  every  year.  In  The 
Abbott  of  Ramsay's  Case  {b)  a  claim  to  sixty  acres  of  land 
left  by  alluvion  was  established  against  the  Crown.  One 
of  the  reasons  for  the  rule  is  stated  by  Best^  C.  J.,  in 

(a)  3  B.  &  C.  91 .  (6)  Dyer,  S26  6. 
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1861.  Gifford  v.  Lard  Yarbaraugh  {a\  to  be  that  <*  much  land, 
which  woald  remain  for  jearsy  perhaps  for  ever,  barren,  is 
in  consequence  of  this  custom  rendered  productive  as  soon 
as  it  is  formed."  The  title  of  the  adjoining  owner  is  not 
affected  merely  because  the  old  boundary  line  is  capable  of 
being  ascertained.  That  appears  from  the  case  of  In  re  Hu 
Hull  and  SeOy  Raiboay  {b). 

Martin,  B. — I  think  that  the  rule  must  be  discharged, 
and  in- that  opinion  the  Lord  Chief  Baron,  who  has  left  the 
Court,  concurs.  I  assume  that  the  law  is  correctly  laid 
down  by  Lord  Hale,  De  Jure  Maris,  part  1,  c.  1,  *'If  a 
fresh  river  between  the  lands  of  two  lords  or  owners  do 
insensibly  gain  on  one  or  the  other  side,  it  is  held  (22  Ass. 
93)  that  the  propriety  continues  as  before  in  the  river, 
fiut  if  it  be  done  sensibly  and  suddenly,  then  the  ownership 
of  the  soil  remains  according  to  the  former  boanda**  And 
again,  part  1,  c.  4,  *^  If  the  mark  remain  or  continue,  or 
extent  can  reasonably  be  certain,  the  case  is  clear.**  Here 
the  real  point  was  involved  in  the  third  and  fourth  ques- 
tions which  were  left  to  the  jury,  viz.,  were  these  pieces 
of  land  in  the  possession  of  the  plaintiff?  and  did  they 
belong  to  the  defendant's  landlord?  On  these  points  the 
evidence  appears  to  have  been  one  way.  The  plaintiff 
planted  trees  on  the  land  and  cut  the  grass  upon  it.  All 
that  can  be  su^ested  against  the  direction  of  the  learned 
Judge  is,  that  he  did  not  call  the  attention  of  the  jury  to 
the  law  as  laid  down  by  Lord  Hak,  But  on  the  evidence 
there  seemed  hardly  any  necessity  for  him  to  advert  to  it. 

Bramwell,  B« — I  do  not  dissent  from  any  of  the  pro- 
positions of  law  stated  by  Mr.  Clarke.  For  myself  I  am 
inclined  to  think  that  this  was  in  fact  a  case  of  gradual 

(a)  5  Bing.  163.  166.  (b)  5  M.  &  W.  327.  332. 
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accretion,  where  the  land  ought  to  have  belonged  to  the  de-  X861. 
fendant's  landlord.  Possibly  there  were  considerations  which 
shewed  that  it  did  not.  Mr.  Clarke  is  right  when  he  says 
that  the  adjoining  owner  is  entitled  to  the  benefit  of  gradual 
accretions.  But  he  fails  to  shew  that  there  was  any  mis- 
direction. A  Judge  is  not  bound  to  submit  every  perplex- 
ing point  to  the  jury,  and  in  case  of  non-direction  we  are 
onlj' bound  to  interfere  when  the  verdict  is  against  evidence, 
and  part  of  the  explanation  of  the  miscarriage  is  that  the 
Judge  omitted  to  direct  the  jury  properly.  But  the  rule  is 
not  moved  on  the  ground  that  the  verdict  is  against  evi- 
dence. Therefore,  without  saying  that  I  am  satisfied  with 
the  verdict,  or  that  the  defendant  ought  not  to  have  suc- 
ceeded ;  without  saying  that  it  would  not  haye  been  better 
that  the  learned  Judge  should  have  adverted  more  folly  to  the 
law  of  accretion  ;  I  think  that  the  direction  was  sufiScient, 
and  therefore  the  rule  must  be  discharged. 

Chaitnell,  B. — I  agree  that  the  rule  must  be  discharged. 
If  I  am  at  liberty  to  review  the  evidence,  I  cannot  say  that 
I  think  it  was  all  one  way.  But  it  is  not  necessary  to  do 
that,  because  the  rule  was  not  moved  on  the  ground  that 
the  verdict  was  against  evidence.  As  to  the  ground  of  mis- 
direction, four  questions  were  left  to  the  jury.  In  a  certain 
sense  the  question  of  imperceptible  accretion  was  properly 
left  to  the  jury,  and  they  must  have  considered  it.  It  is  said 
that  it  was  a  misdirection  of  the  learned  Judge  not  to  have 
stated  the  law  more  fully  to  the  jury.  But  I  agree  with  my 
brother  Bramwett^  that  before  setting  aside  the  verdict  on 
that  ground,  we  ought  to  see  that  the  jury  have  formed  a 
wrong  estimate  of  the  value  of  the  evidence  in  consequence 
of  the  omission.  But  I  am  not  prepared  to  say  that  the 
verdict  was  wrong ;  and  I  entirely  agree  that  the  rule  as 


158 


EXCHEQUER   REPORTS. 


1861. 


Ford 

V. 

Lacst. 


to  the  property  in  the  soil  of  private  rivers,  is  that  laid 
down  by  Lord  Hale  in  the  passages  cited  by  my  brother 
Martin. 

Rule  discharged  (a). 

(a)  See  Grotius  De  Jure  Belli  Nations,  book  4,  c.  7,  8. 11.  Dig. 
et  Pacis,  book  2,  c.  3,  8.  16.  book  41,  tit.  1,  c.  7,  8.  1 — 6; 
Paifendorf  *8  Law  of  Nature  and      c.  12.  16.  29.  8S.  56.  65. 


Jumi.  CaENSS  V,    NiSBfiTT. 

xN  this  case  an  application  had  been  made  to  Martin,  B., 
at  Chambers,  for  an  injunction  to  restrain  the  defendant 
from  practising  as  a  surgeon  and  apothecary  within  five 
miles  of  Cassop,  in  the  county  of  Durham,  and  the  learned 

^uldhL^lf   J"^B®  ^^^  referred  the  parties  to  the  Court. 

It  appeared  from  the  affidavits,  that  by  an  agreement  in 
writing,  dated  the  13th  of  February,  1860,  the  plaintiff,  a 
surgeon,  had  engaged  the  defendant  as  his  assistant,  and  the 
defendant  bad  agreed  to  serve  him  from  month  to  month,  until 
thepenal^or'  either  party  should  give  to  the  other  a  month's  notice,  at  a 
\wi,  tobe^^     salary  of  70L  a  year,  payable  fortnightly.     The  agreement 

proceeded  as  follows: — "The  said  W.  Nisbett  also  to  be 
allowed  for  his  own  use  and  benefit  all  fees  received  from 
the  practice  of  midwifery,  and  also  from  any  private  prac- 
tice in  the  immediate  neighbourhood  of  Cassop.  In  con- 
sideration whereof  W.  Nisbett  doth  agree  to  serve,  &c., 


N.  entered 
into  the  ser- 
vice of  C,  a 
surgeon,  as 
hiB  assistant, 
under  an 
agreement* 


not  to  practice 
within  five 
miles  of  a 
certain  village 
**  without  the 
consent  in 
writing  of  C. 


recoverable 
by  C.  as 
liquidated 
damages,  the 
said  sum  of 
IDO^  haTing 
been  specified 
by  the  parties 
hereto  as  the 
amount  to 
be  paid  and 

recoverable  by  C.  against  N.  for  the  breach  or  non-obserrance  of  the  clause."  N.  having  com- 
menced  practice  within  the  prescribed  distance,  C.  caused  a  writ  to  be  served  upon  him,  the 
indorsement  claiming  1001.  the  amount  of  the  penalty,  and  also  stating  tiiat  the  plaintiff  in- 
tended to  claim  a  writ  of  injunction.  The  (Jourt  refused  to  entertain  an  application  for 
an  injunction  made  by  the  plaintiff  before  declaration. 
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and  that  he  the  said  W.  Nisbett  shall  not  nor  will  either  directly  1861. 
or  indirectly,  by  himself  or  in  conjunction  with  any  other 
person  or  persons,  practise  as  a  surgeon  or  apothecary,  or 
surgeon  accoachear  within  the  distance  of  five  miles  from 
Cassop,  without  the  consent  in  writing  of  the  said  J,  Carnes 
first  had  and  obtained,  under  the  penalty  or  penal  sum  of 
100/.,  to  be  recoverable  by  the  said  J.  Carnes  as  and  for 
liquidated  damages,  the  said  sum  of  100/.  having  been 
specified  by  the  said  parties  hereto  as  the  amount  to  be 
paid  and  recoverable  by  the  said  J.  Carnes  against  the  said 
W.  Nisbett  for  the  breach  or  nonobservance  by  the  said 
W.  Nisbett  of  the  said  last  mentioned  clause." 

On  the  21st  of  Jiftiuary,  1861,  the  plaintiff  gave  the 
defendant  a  notice  to  determine  the  contract,  upon  which 
the  defendant  went  to  reside  at  Quarrington,  within  two 
miles  of  Cassop,  and  commenced  practice  as  a  surgeon 
there.  The  plaintiff  then  wrote  to  the  defendant  requiring 
him  to  desist  from  practice,  and  on  his  refusal  to  do  so 
commenced  this  action  against  him.  The  writ  was  indorsed 
as  follows: — ''The  plaintiff  claims  lOOil,  being  the  amount 
of  a  penalty  under  an  agreement  between  the  plaintiff  and 
defendant,  dated  the  13th  of  February,  1860.  The  plain- 
tiff also  intends  to  claim  a  writ  of  injunction  to  restrain  the 
defendant  from  practising  as  a  surgeon,  within  &c.,  under 
the  17  &  18  yict.c.  128,  s.  79."  The  writ  had  been  served, 
but  no  declaration  had  been  delivered. 

The  defendant  had  filed  an  affidavit  to  shew  that  his 
understanding  of  the  agreement  was,  that  he  should  be 
restrained  from  practising  within  five  miles  of  Cassop  so 
long  as  he  continued  in  the  service  of  the  plaintiff  and  no 
longer. 

7.  JoMSy  in  support  of  the  application. — The  agreement 
binds  the  defendant  not  to  practise  within  five   miles  of 
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1861. 


Ca8SO[s  and  the  fact  that  he  is  liable  to  a  penalty  if  he  does 
80  does  not  give  him  a  right  to  elect  to  pay  the  penalty. 
[Pollock,  C.  B. — The  plainttST  has  apparently  so  construed  the 
agreement.  BramwelU  B. — I  think  it  appears,  from  Sainter 
▼.  Ferffuson  (a),  that  if  in  a  case  like  the  present  the  plaintiff 
chooses  to  bring  his  action  for  the  penalty,  and  then  comes 
to  the  Court  for  an  injunction,  the  Court  ought  not  to  inter- 
fere. ChannelU  B. — The  indorsement  on  the  writ  appears 
to  afford  an  answer  to  the  application.] — French  v.  MaeaU  {b) 
was  also  referred  ta 


Per  Curiam. — ^There  will  be  no  rule. 


Rule  refused. 


(a)  1  M'N.  &  G.  2S6.  290. 


(h)  2  Dm.  &  War.  269. 


Jan.%.       The  Stockport  Waterworks  Cobipany  r.  Potter  and 

Others. 

Declaration.— That  the  plaintiffs  were  lawfully 
possessed  of  certain  lands^  reservoirs,  filters,  waterworks,  &c., 
in  the  county  of  Chester,  and  they  were  of  right  entitled  at 
and  from  a  certain  place  in  a  certain  river  or  watercourse  in 
the  said  county  to  take,  draw  and  convey,  and  cause  to  flow 
quantities  of  the  waters  of  the  said  river  or  watercourse 


The  defend- 
ants, calico 
printers,  had 
for  many 
years  been  in 
the  habit 
of  using  the 
water  of  a 
certain  brook 
for  the  pnr^ 
poses  of 
their  works. 
Arsenite 

of  soda  has  latterly  been  used  in  large  quantities  in  the  process  of  dyeing  calico,  and 
arsenic  from  the  defendants'  works  was  traced  in  the  mud  of  the  resenroir  of  the  plaintiift, 
(the  Stockport  Waterworks  Company),  which  was  eleren  miles  below  the  defendants'  works, 
and  also  in  the  water  supplied  by  tnem  to  the  town.  The  plaintiff  gave  eridence  that  the 
defendants  might  have  prevented  the  arsenic  from  escaping  if  they  had  constructed  a  large 
settling  reservoir  below  their  works.  The  witnesses  were  cross-examined  to  shew  that  this 
would  have  been  very  expensive,  but  the  defendants  gave  no  evidence  as  to  the  mode  in  which 
they  carried  on  their  works.  In  answer  to  a  question  put  by  the  Judge,  the  jury  found  that 
the  defendants'  trade  was  a  lawful  trade,  earned  on  for  purposes  necessary  or  useful  to  the 
community  in  a  reasonable  and  proper  manner,  and  in  a  reasonable  and  proper  place. — Hdd: 
Firsts  that  there  was  no  evidence  that  the  defendants'  trade  was  earned  on  in  a  reasonable 
and  proper  manner  and  in  a  proper  place ;  and  semble^  that,  if  such  evidence  had  been  given,  it 
would  have  been  no  answer  to  an  action  by  the  plaintiflft. 
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firom  and  out  of  the  same  unto  and  into  the  said  lands,  reaer-        1861. 
voire,  filters^  waterworks,  &c. ;  and  to  have  the  same  and     g^^^J[^, 
the  use  and  benefit  of  the  same  for  the  purpose  of  supply-  Waibewom* 
ing  the  town  of  Stockport  with  water,  for  profit  to  the  plain-  v. 

tifis  in  that  behalf;  and  they  were  so  entitled  to  take,  draw, 
convey  and  have  the  said  water  as  aforesaid  without  the 
same  being  heated,  polluted,  fouled,  corrupted  or  spoiled ; 
yet  the  defendants,  on  divers  days,  &c.,  heated  polluted,  &c., 
the  waters  of  the  said  river,  and  caused  and  procured  large 
quantities  of  poisonous,  deleterious,  foul,  noxious,  impure, 
dirty  and  offensive  substances,  compounds,  ingredients,  mat- 
ten  and  things,  to  be  discharged  and  to  run  into  the  said 
waters  flowing  in  the  said  river,  &c.,  and  thereby  the  waters 
flowing  in  the  river  and  taken  by  the  plaintifls  became 
polluted,  fouled  and  corrupted,  and  the  plaintiffs  were 
hindered  firom  supplying  the  said  town  with  such  pure  water 
as  they  otherwise  would,  &c. — (There  were  three  other 
counts  varying  the  statement  of  the  plaintiffs'  right  to  the 
water.) 

Pleas  (inter  alia). — First:  not  guilty.  Secondly:  not 
possessed.  Thirdly :  that  the  plaintifls  were  not  of  right 
entitled  at  and  from  the  said  place  in  the  said  river  to  take 
water,  into  their  reservoirs  for  the  purpose  mentioned ;  and 
were  not  entitled  to  take  and  have  the  said  water  without 
the  same  being  heated,  polluted,  fouled  and  corrupted  as 
alleged.  Tenthly:  that  before  and  at  the  times  of  the 
committing  of  the  grievances,  the  defendants  were  and  still 
are  the  occupiers  of  certain  works  and  premises  for  carrying 
on,  and  wherein  they  carried  on,  certain  trades  and  businesses, 
to  wit,  the  trades  and  businesses  of  calico  printers,  bleachers 
and  dyers,  the  said  works  and  premises  being  situate  near 
to  a  certain  brook  or  stream  falling  and  discharging  itself 
into  a  certiun  river,  and  falling  and  discharging  itself  into  the 
river  or  watercourse  mentioned,  higher  up  the  same  than 
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1861.        th®  said  lands,  reservoirs,  filters,  mains,  pipes  and  water- 
Stookpor      ^^^^s  ^^  ^^^  plaintifls :  that  the  defendants,  and  the  occu- 
Waterwobks  piers  for  the  time  being  of  the  said  works  and  premises, 
V,  have,  for  the  full  period  of  twenty  years  next  before  the 

commencement  of  this  suit,  carried  on  therein  the  trades 
and  businesses  aforesaid;  and  have  of  right  and  without 
interruption  taken  water  of  aqd  from  the  said  brook  or 
stream,  from  time  to  time,  as  often  as  occasion  required,  for 
the  necessary  purposes  of  their  said  trades  and  businesses, 
and  used  the  same  for  such  purposes  in  the  last  mentioned 
works,  and  let  off  and  emptied  into  the  said  brook  or  stream 
the  water  so  used  after  the  same  had  been  so  used  in  the 
last  mentioned  works;  the  same,  by  reason  of  such  use 
thereof,  necessarily  containing  therein  certain  small  quanti- 
ties of  certain  poisonous,  deleterious,  foul,  noxious,  impure^ 
dirty  and  offensive  substances,  and  compounds,  ingredientSy 
liquids,  matters  and  things  necessary  to  be,  and  having  been, 
used  in  and  for  the  carrying  on  of  the  said  trades  and  busi* 
nesses  in  the  last  mentioned  works ;  and  thereby  the  said 
water  and  liquids  having  become  and  being  necessarily  a 
little  hot,  foul,  corrupt,  and  dirty,  the  defendants  thereby 
and  by  reason  of  the  premises  a  little  heated,  polluted, 
fouled,  corrupted,  iniured  and  spoiled  the  water  of  the  said 
river  or  watercourse,  &c. :  that  the  alleged  grievances  were 
necessarily  and  unavoidably  caused  in  and  by  such  use  and 
exercise  of  such  right  as  aforesaid  by  the  defendants  as  such 
occupiers  as  aforesaid,  and  whilst  in  and  for  carrying  on,  iu 
their  said  works,  such  trades  and  businesses  as  aforesaid  and 
as  necessary  thereto. 

The  plaintiff  joined  issue  on  the  first,  second  and  third 
pleas. 

Replication  (inter  alia)  to  the  tenth  plea« — New  assign- 
ment:  that  the  plaintiffs  sue,  not  only  for  the  grievances  and 
wrongful  acts  committed  by  the  defendants  and  in  that  plea 
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admitted,  but  for  grieirances  and  wrongful  acts  committed        1861. 
by  the  defendants  in  excess  of  and  beyond  their  rights,  and  to     sj!^^^^^ 
a  greater  extent  and  d^n*ee.  and  on  other  occasions  and  for   Watebwobks 
other  and  different  purposes  and  matters,  than  those  men*  «• 

tioned  and  referred  to  in  that  plea. 

Plea  to  new  assignment:  not  guilty. 

At  the  trial,   before  C/iannell,  B.,  at  the  last  Chester 
Assizes,  it  appeared  that  the  plaintifis  claimed  by  virtue  of 
certain  grants,  and  also  under  certain  acts  of  parliament,  and 
by  user  for  more  than  twenty  years,  to  take  water  from  the 
river  Mersey  at  a  certain  point  called  Nab*s  Pool,  for  the 
purpose  of  supplying  the  town  of  Stockport  with  water. 
The  defendants  were  calico  printers,  having  works  about 
eleven  miles  above  Nab*s  Pool,  upon  a  brook,  called  the 
Glossop  Brook,  which  falls  into  the  Etherow  a  short  dis« 
tance  below  the  defendants'  works.     They  had  for  many 
years  been  in  the  habit  of  using  the  water  of  the  brook  for 
the  purposes  of  their  works,  returning  it  into  the  stream 
and  thus  polluting  the  water  to  some  extent.     In  1858  the 
pollution  of  the  water  was  found  to  be  very  greatly  increased ; 
in  feet  the  quantity  of  impurity  had  been  increasing  ever  since 
1847.     The  water  and  the  sand  in  the  river  had  become 
discoloured  and  slimy.     The  peculiar  colour  was  traced  to 
the  defendants'  works.   It  was  proved  that  in  the  process  of 
dyeing  calicoes  cow-dung  had  been  formerly  used  as  a  mor- 
dant, but  that  since  1844  arsenite  of  soda  and  potash  have 
been  frequently  used  as  a  substitute  for  it.     Considerable 
quantities  of  arsenic  were  found  in  the  mud  in  the  reservoirs 
of  the  plaintiffs*  works.     The  water  below  the  outlet  from 
the   defendants*  works  was   tested  and  arsenic   found  in 
suspension  to  the  extent  of  .06  grains  per  gallon  of  water. 
The  fish  in  the.  river  were  killed.     In  mud  taken  from  the 
plainti£k*  reservoir  arsenic  was  found  in  the  proportion  of 
4.6  grains  to  one   pound  weight  of  mud.     Arsenic  was 
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1861.       found  in  water  taken  from  the  George  Inn  at  Stockport. 

STocKPoaT     ^'  ^^  proved  that  in  calico  printing  all  the  arsenic  is  washed 

Waibrworks  away  after  being  used,   none  being  left  in  the  calico, 

tr.  Some  scientific  witnesses  stated  that,  by  proper  precautions, 

the   defendants  might  have  prevented  the  arsenic  from 

escaping:   that  if  there  had  been  a  large  and  suflScient 

settling  reservoir  the  arsenic  must  have  been  precipitated. 

The  witnesses  were  cross-examined  to  shew  that  this  would 

be  difficult  and  very  expensive. 

The  learned  Judge  left  several  questions  to  the  jury, 
and  amongst  others,  eighthly,  was  the  discharge  of  the 
water  from  the  defendants*  works  with  noxious  matter 
causing  damage  to  the  plaintifls*,  necessary  and  unavoidable, 
or  might  the  same  have  been  avoided  by  them,  by  using 
reasonable  care,  that  is,  not  by  any  extravagant  outlay, 
but  in  the  ordinary  course  of  management  of  their  business 
with  such  an  outlay  as  such  a  business  requires?  Ninthly, 
has  the  defendants*  discharging  matters  into  the  stream 
occasioned  injury  to  the  plaintifis,  in  exoess  of  the  rights 
exercised  by  them  for  twenty  years  before  the  discharge  of 
the  matters  complained  of?  Tenthly,  was  the  defendants' 
trade  a  lawful  trade  carried  on  for  purposes  necessary  or 
useful  to  the  community,  and  carried  on  in  a  reasonable  and 
pro]>er  manner,  and  in  a  reasonable  and  proper  place? 

To  the  eighth  question,  the  jury  answered  that  they 
knew  of  no  means  by  which  the  pollution  could  be  avoided. 
The  ninth  and  tenth  questions  they  answered  in  the  affir- 
mative. The  learned  Judge  directed  a  verdict  to  be  entered 
for  the  plaintifls,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them  upon  the  plea  of  not  guilty,  with 
reference  to  the  finding  of  the  jury  on  the  tenth  question. 

Grooe,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 
He  referred  to  Hole  v.  Barlow  (a), 

(a)  4  C.  B.,  N.  S.  334. 
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CalKer^  Maclntyre   and    Coxon  shewed   cause  in    this        1861. 

Term  (May  30  and  311 — First,  there  was  no  evidence  in     ^^"^^ 
^       •'  ^  Stockport^ 

support  of  the  finding  of  the  jury  on  the  tenth  qnestion.  Watbbworks 
It  did  not  appear  that  the  defendants  had  taken  any  v. 

Potter 

precantions  to  prevent  the  nuisance  from  their  works. 
If  it  would  have  been  an  answer  that  they  carried  on 
their  works  in  a  proper  manner,  it  was  for  them  to  have 
shewn  affirmatively  that  they  did  sa  But  in  fact  they  gave 
no  such  evidence.  It  was  proved  that  poisonous  matter 
from  the  works  of  the  defendants  found  its  way  not  only 
into  the  mud  of  the  plaintiffs'  reservoir,  but  into  the  water 
supplied  by  them  to  the  town  of  Stockport.  Assuming 
that  the  defendants'  trade  was  carried  on  in  a  proper  place 
and  in  a  proper  manner,  that  is  no  answer  to  the  charge  of 
creating  a  dangerous  nuisance.  In  Hob  v.  Barlow  (a), 
which  was  an  action  for  a  nuisance  occasioned  by  the  burn- 
ing of  bricks  on  the  defendants'  land,  the  act  was  one  which 
is  perfectly  lawful  in  itself,  if  done  in  a  proper  manner  and  in 
a  couTenient  place.  The  Court  appear  to  have  thought  that 
burning  bricks  was  a  matter  of  public  necessity.  [Pollock, 
C.  B. — My  impression  is,  that  if  a  person  carries  on  a 
noxious  trade  in  a  particular  place  to  which  the  exigencies 
of  society  cause  a  town  to  extend,  the  assent  of  the  growing 
population  to  the  nuisance  must  not  be  presumed.  But 
the  case  of  a  farmer  burning  weeds  is  a  different  matter. 
So  in  the  case  of  a  man  having  a  field  of  brick  earth,  for  the 
only  mode  of  using  it  is  to  bum  it  into  bricks  on  the  spot] 
The  doctrine  in  Hole  v.  Barlow  {a)  applies  merely  to 
those  cases  where  the  annoyance  complained  of  is  caused  by 
the  exercise  of  a  right,  and  produces  nothing  worse  than  in- 
conyenience  to  another:  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance  (C);  1  Rol.  Ab.  107,  pi.  20;  Gale  on  Easements, 

(a)  4  C.  B.,  N.  S.  334. 
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1S61.        p-  287,  2nd  ed.     [Bramwea,  B. — Take  the  case  of  manure 

g^^~J~^      put  down  in  a  street  for  the  purpose  of  being  carried  into 

Watbbwobkb  a  garden.]     Such  a  temporary  annojance  produced  by  a 

».  man  in  tbe  bonfi  fide  enjoyment  of  his  own  laud  would  not 

afford  a  cause  of  action,  though  it  might  be  otherwise  if 

done  maliciously. — (They  also  referred  to  Vin.  Ab.  Nuisance 

Common   (F.  2);  Aldre<rs   Case  (a),  Bradley  v.   Gill  (fi); 

Hegmgbotham  \.  The  Eastern  and  Continental  Steam  Packet 

Company  (c) ;  Marley  v.  Pragnell  (rf) ;   Wood  v.  Waud  (e) ; 

WaUer  t.  Selfe  (/);  Bainet  v.  BaJur  (^) ;  EUiotton  t.  Fee- 

tham  (A).) 

Grove,  ffeltby,  Horatio  Lhyd  and  letter,  in  support  of 
the  rule. — It  must  be  taken  as  found,  not  that  the  water 
was  injured  or  rendered  unfit  for  drinking,  bnt  that,  in  con- 
sequence of  the  discharge  of  colouring  matter  and  arsenic 
into  the  stream  from  the  defendants'  works,  it  was  frequently 
necessary  to  clean  out  the  plaintifls'  reservoirs.  Noziotis 
ingredients  were  always  used,  though  of  late  years  there  has 
been  some  increase  in  the  quantity.  It  appears  from  the 
recitals  and  preambles  of  the  different  acts  of  parliament 
relating  to  the  Glossop  Reservoirs,  that  there  are  numerous 
calico  printing  works  on  the  rirer:  that  it  is  a  trade  recog- 
nised, protGcied,  and  provided  for  by  tbe  legislature.  Tbe 
defendant's  trade  is  a  lawful  trade,  useful,  and,  in  fact, 
necessary,  for  the  community.  Such  a  trade,  if  carried  on 
in  a  proper  manner  and  in  a  proper  place,  is  not  a  nuisance- 
There  tire  itulhorities  for  that  position  before  the  decision  in 
Hole  V.  Barlow  (i),  such  as  Roll,  Ab.  Action  sur  Case,  p.  89, 

(a)  9  Rep.  J9a.  (/)  4  De  Gex  &  S,  315. 

(i)  1  Lutw.  69.  (g}  Ambl  158. 

(c>  8  C.  B.  S37.  (A)  2  Bing.  N.  C.  134. 

(d)  Cro.  Car.  310.  (i)  4  C.  B.,  H.  S.  331. 
I                               (()  3  Kicli.  748. 


V. 

Potter. 
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pi.  7 9  Poynton  v.  GilU  which  was  the  case  of  a  smelting        1861. 

house  for  lead.   In  Roll.  Ab.  Nasans.  Common,  p.  139,  pi.      ^^-^v^-' 

.....  .  Stockport 

2|  It  IS  said,  '^  Si  home  fait  candells  deins  un  irill,  per  que  Watrrworks 
•1                                                    1.11.  Company 

il  cause  un  noysom  sent  al  inhabitants,  uncore  ceo  nest 
ascan  nusans,  car  le  needfulness  de  eux  dispensera  ove  le 
noisomness  del  smell,"  citing  3  Jac.  1,  B.  2,  Banketfs  Case. 
[BramweUf  6. — ^That  would  go  to  shew  that  such  a  building 
would  be  no  nuisance  wherever  erected.     The  same  case 
is  cited,  Vin.  Ab.  Nusance  (F),  pi.  2.     It  is  doubted  by 
Hawkins:  PL  C,  c.  75,  s.  10.]    In  an  Anonymous  Case  (a), 
upon  an  information  for  erecting  a  glass  house,  it  was  said 
that  a  man  ought  not  to  be  punished  for  erecting  any- 
thing  necessary  to    the    exercise    of   his    lawful    trade. 
Twisden   said  he   had  known   an    information   adjudged 
agunst  one  for  erecting  a  new  house  near  Serjeants'  Inn, 
but  the  other  justices  doubted,  and  agreed  that  it  was  unlaw- 
ful  only  to  erect  such  things  near  the  king's  palace.     In 
Sex  V.  tFhtte  (6),  which  was  an  indictment  for  making  spirit 
of  sulphur,  and  thereby  impregnating  the  air  with  noisome 
stinks,  it  was  said  by  Lord  Mansfield^  that  ^'  the  very  exist- 
ence of  the  nuisance  depends  upon  the  number  of  houses 
and  the  concourse  of  people,  and  this  is  a  matter  of  fact  to 
be  judged  of  by  a  jury."    It  is  true  that  was  an  indictment, 
but  there  is  no  distinction  between  an  indictment  and  an 
action :  Rex  v.  Pease  (c) ;  Vaughan  v.  The  Taff  Vale  RaU-^ 
way  Company  {d).     [Channell^  B. — In  Rex  v.  Pease  what 
was  complained  of  was  a  legalized   nuisance.]     Hole  v. 
Barbno  {e)  did  not  proceed  on  the  ground  that  the  inconve- 
nience was  of  a  temporary  character.    That  case,  and  Raines 
y.  Baker  (f)^  shew  that  while  on  the  one  hand  persons  may. 


(o)  1  Ventris,  26 ;   S.  C.  ap-  (c)  4  B.  &  Ad.  30. 

parently,  nom.  Rex  v.  Morris,  2  (rf)  5  H.  &  N.  679. 

Keb.  500.  («)  4  C.  B.,  N.  S.  334. 

(&)  1  burr.  333.  337.  (/)  Ambl.  168. 
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1861.        have  a  right  to  have  air  and  water  pure,  on  the  other  band 
Stockp*^      there  is  a  necessity  that  many  trades  shall  be  carried  on 

W^TEBwoRKs   which  must  contaminate  air  and  water.     If  the  doctrine 
CoMPAinr 

0.  contended  for  by  the  plaintiffs  is  to  be  carried  to  its  full  ex- 

tent,  there  is  hardly  a  mann&ctory  in  Manchester  which 
may  not  be  interfered  with  by  the  riparian  proprietors  on 
the  IrwelL  The  onus  of  proving  that  the  defendants'  trade 
is  carried  on  in  a  proper  manner  is  not  upon  the  defendants. 
Such  a  trade  may  be  said  to  be  carried  on  in  a  proper  man- 
ner  if  carried  on  in  the  usual  manner  with  reference  to  the 
necessities  of  commerce. — (They  also  referred  to  BUa  v. 
HaU  (a» 

Cur.  adv.  vnli. 

The  following  judgments  were  now  pronounced. 

Martin,  B. — ^I  believe  we  are  all  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  upon  the  tenth  question; 
and,  secondly,  if  there  was,  it  is  immaterial,  abd  can 
have  no  effect  on  the  rights  of  the  parties.  The  tenth 
question  was,  **  Was  the  defendant's  trade  a  lawful  trade  V 
No  doubt  it  was.  Was  it  **  carried  on  for  purposes  neces- 
sary or  useful  to  the  community  ?"  No  doubt  it  was.  Was 
it  carried  on  *Mn  a  reasonable  and  proper  manner,  and  in 
a  proper  place  V*  On  that  there  is  really  no  evidence  what- 
ever. No  one  saw  how  the  business  was  conducted;  and 
it  is  impossible  to  say  that  there  was  any  evidence  that  it 
was  carried  on  in  a  reasonable  and  proper  manner,  or  that 
there  could  be  anything  more  than  a  mere  surmise  on  the 
subject  But,  suppose  there  was,  how  could  it  affect  the 
people  of  Stockport?  The  defendants  carried  on  their 
trade  primarily  for  their  own  pro6t,  and  the  public  are 
benefitted  by  the  carrying  on  of  all  trades,  for  they  have 

(fl)  4Bing.  N.  C.  183. 
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an  interest  in  persons  using  their  industry  and  capital.  Bat        1861. 
what  answer  is  that  to  an  action  by  persons  whose  water  for     >^^^*-^ 
drinkinff  is  affected  by  arsenic  poured  into  it  by  persons  Watesworks 

GOVPAKT 

carrying  on  such  a  trade  ?  As  to  the  passage  irom  Comyns'  p. 

Digest  which  was  referred  to  in  the  argument,  I  apprehend 
it  means  that  there  are  a  variety  of  tnules  the  carrying  on  of 
which  may  cause  inconvenience  and  annoyance  to  persons 
living  in  the  immediate  neighbourhood,  but  which  are  never- 
theless lawful.  Taken  in  that  sense,  the  position  is  quite 
ocHrrect  As  to  Hok  v.  Barlow  (a),  we  all  think  that,  under 
the  circumstances  of  that  case,  the  judgment  was  right. 
There  may  be  expressions  used  by  some  of  the  Judges  in 
which  we  should  not  coincide,  but  we  do  not  at  all  dis- 
pute the  authority  of  that  case.  The  jury  there  thought 
that  the  kiln  was  used  for  a  mere  temporary  purpose :  it 
was  erected  in  order  to  bum  the  clay  on  the  spot  on  which 
it  was  found ;  and  they  thought,  as  a  matter  of  fact,  that  there 
was  not  that  which  amounted  to  a  nuisance. 

Bramwell,  B. — I  think  this  rule  ought  to  be  discharged. 
One  of  the  great  questions  argued  before  us  was  how  far 
Sole  V.  Barlow  (a)  had  decided  anything  in  favour  of  the 
defendants,  and  how  far  this  case  was  brought  within  it. 
For  my  part  I  desire  to  avoid  expressing  any  opinion  on 
Hok  V.  Barlow.  We  decide  this  case  simply  on  the  ground 
that  it  is  not  within  the  principle  laid  down  in  Holev*  Bar^ 
low,  because  there  the  Court  meant,  and  indeed  said,  that  it 
must  be  shewn  that  the  trade  was  carried  on  in  a  reasonable 
and  proper  manner.  It  maybe,  that  they  held  it  to  be  law 
in  that  particular  case,  that  if  the  trade  were  so  carried  on, 
some  inconvenience,  more  or  less  in  the  nature  of  a  nuisance, 
most  be  endured  by  the  persons  suffering  under  the  circum- 

(a)  4  C.  B.,  N.  S.  334. 
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1861.        Stances  there  stated.  In  the  present  case  there  was  no  proof 
„^~^'"^^      that  the  defendants'  trade  was  carried  on  in  a  reasonable 

Stockpobt 

Watebwobks  and  proper  manner.     In  point  of  feet,  we  know  that  if  the 
r.  defendants  chose  they  might  have  obviated  the  mischief 

POTTKH. 

that  has  happened ;  and  yet  it  was  gravely  argued  that  there 
was  reasonable  evidence  to  go  to  the  jury,  that  thej  could 
not  carry  on  the  trade  without  causing  this  mischiet  There 
was  no  evidence  whatever  of  that  nature — all  the  evidence 
was  on  the  part  of  the  plaintifia.  The  plaindfis'  witnesses 
protested  that  the  mischief  might  be  obviated,  and  there  was 
no  evidence  on  the  part  of  the  defendants  to  shew  that  it 
could  not.  It  was  said  that  the  business  was  carried  on  in 
the  usual  way.  That  may  be  so,  but  if  so  it  was  an  incon- 
venient way,  the  inconvenience  of  which  might  have  been 
remedied.  Therefore  I  think  there  was  no  evidence  to  go  to 
the  jury  in  support  of  the  proposition  for  which  the  defend- 
ants'counsel  contended.  I  can  well  understand  that  the  de- 
fendants conceived  they  were  acting  in  accordance  with  the 
law,  and  that,  if  they  were  to  do  what  was  required  of  them, 
they  would  be  giving  up  a  right  which  it  was  for  the  public 
interest  that  they  should  assert. 

CflAKNELL,  B. — I  agree  that  the  rule  must1>e  discharged. 
I  do  not  desire  to  throw  the  least  doubt  on  the  decision  in 
Hole  V.  Barlow.  At  the  trial  I  thought  that  the  present 
case  did  not  come  within  the  principle  of  that  decision,  and 
accordingly,  notwithstanding  the  answer  of  the  jury  to  the 
tenth  question  submitted  to  them,  I  directed  that  the  ver- 
dict should  be  entered  for  the  plaintiffs.  I  also  felt  con- 
siderable doubt  whether  there  was  any  evidence  to  go  to 
the  jury  in  support  of  one  of  the  elements  involved  in  the 
tenth  question.  It  was  contended  at  the  trial  that  there  was 
no  evidence  on  this  point  to  go  to  the  jury.     But  if  I  had 
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refused  to  put  the  question  to  the  jury,  and  in  the  opinion        1861. 
of  the  Court  there  was  any  evidence,  a  new  trial  would     o^^^'^^^ 
have  been  inevitable.    Whatever  doubt  I  entertained  at  the   Watekwobks 

COMPAMT 

trial  has  been  cleared  up  in  the  course  of  the  argument,  and  o. 

I  am  now  satisfied  that  there  was  no  evidence  to  go  to  the 
jury  on  one  of  the  matters  involved  on  the  tenth  question, 
which,  according  to  the  decision  in  Hole  v.  Barlow^  was 
necessary  to  be  established  in  order  to  raise  a  defence  on 
that  ground. 

Rule  discharged. 
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A  principal 
IB  liable,  in 
an  action  of 
deceit,  for 
the  false  and 
traudnlent  re- 
presentations 
of  his  agent 
as  to  the 
quality  and 
value  of 
an  article, 
whereby  a  per- 
son has  been 
induced  to 
purchase  it 
for  more  than 
its  worth, 
notwithstand- 
ing that  the 
principal 
neither  au- 
thorized nor 
knew  of  the 
fraudulent 
conduct  of  his 
agent.    Per 
Pollock,  C.  R, 
and  WUde,  B. 
Dissentienti- 
bu8Afaf^m,B., 
and  Bram" 
icell,  B. 


Udell  v.  Atherton  and  Another. 

X  HE  fine  count  of  the  declaration  stated,  that  the  defend 
ants  were  possessed  of  a  certain  log  of  mahogany  which  they 
well  knew  to  be  rotten  and  defective;  yet  that  they,  by 
fraudulently  concealing  from  the  plaintiff  that  the  said  log 
was  rotten  and  defeclivcy  induced  the  plaintiff  to  buy  the 
same  for  more  than  its  value,  to  wit  for  99/.,  and  to  accept 
two  bills  of  exchange,  payable  to  the  defendants'  order  for 
the  said  sum,  the  said  log  being  worth  much  less  than  the 
said  sum.  Averments :  that  the  plaintiff  hath  been  forced 
to  pay  one  of  the  bills  and  will  be  forced  to  pay  the  other, 
and  by  reason  of  the  premises  hath  sustained  loss. — Second 
count :  that  the  defendants  by  falsely  and  fraudulently  re- 
presenting to  the  plaintiff  that  a  certain  1(^  of  mahogany 
was  a  sound  and  perfect  log  of  mahogany,  and  that  the  same 
was  reasonably  worth  in  the  trade  at  the  rate  of  3s.  a  foot, 
induced  the  plaintiff  to  buy  the  said  log  at  the  said  rate. 
Averments :  that  the  said  log  was  not  worth  3«.  a  foot,  and 
that  the  plaintiff  had  sustained  other  loss. 

Plea. — Not  guilty. 

The  cause  was  tried,  before  Martin,  B.,  without  a  jury, 
at  the  London  Sittings  after  Michaelmas  Term,  1860,  when 
the  following  facts  appeared : — The  plaintiff  was  a  cabinet- 
maker and  the  defendants  were  timber  merchants.  In  April, 
1860,  one  Youngman,  who  was  employed  by  the  defendants 
to  sell  their  timber  on  commission,  took  the  plaintiff  to 


Atbxktoh. 


TRINITY   VACATlONj    25    VICT. 

ihe  West  India  Docks  and  shewed  him  three  logs  of  mahog- 
any belonging  to  the  defendants.     Youngman  asked  Zs.  6d.       _ 

Udbll 
per  foot  for  two  of  the  logs  and  4#.  6d.  per  foot  for  the  third.  v. 

Youngman  represented  the  third  log  as  a  very  fine  log  and 
perfectly  sound.  He  called  several  times  on  the  plaintiff 
and  niged  him  to  bay  this  log,  repeating  his  representations 
as  to  its  quality.  On  one  occasion  he  said,  '*  there  is  not 
finer  wood  in  London,  1  will  warrant  it  worth  6s,  a  foot. 
The  plaintiff  said  **  Never  mind  6«.,  will  you  warrant  it 
worth  3*.  a  foot  ?"  and  Youngman  replied,  "  I  will.**  The 
plaintiff  then  ofiered  to  buy  it  at  3s.  a  foot,  but  Youngman 
refused  to  sell  it  at  that  price.  A  few  days  afterwards  he 
sent  the  plaintiff  an  invoice,  in  which  the  log  was  charged 
3j;  a  foot,  together  with  a  delivery  order  for  the  log,  and 
two  bills  of  exchange  respectively  drawn  on  the  plaintiff  at 
lour  and  six  months'  date,  and  payable  to  the  defendants' 
order.  The  plaintiff,  accepted  the  bills  and  removed  the 
log  to  his  premises.  The  four  months'  bill  was  paid  at 
maturity  and  before  the  plaintiff  discovered  any  defect  in 
the  1<^.  Previously  to  the  six  months'  bill  becoming  due, 
the  plaintiff  ordered  the  log  to  be  cut  up,  and  he  then  dis- 
covered a  lai^e  hole  in  one  of  its  sides,  which  was  caused 
by  a  branch  of  the  tree  having  died  before  it  was  felled.  On 
account  of  this  defect  the  Ic^  was  not  worth  more  than 
Is.  3d.  a  foot  at  the  utmost  Youngman  afterwards  called 
upon  the  plaintiff  and  said  that  he  was  never  so  deceived  in 
a  log  in  his  life,  and  he  admitted  that  it  was  a  very  bad  one. 
Plaintiff  said  he  ought  to  have  told  him  of  the  defect  in  the 
log^  and  he  replied  that  he  did  not  know  of  it  Youngman 
bad  previously  offered  to  sell  the  log  to  a  timber  merchant, 
named  Oliver,  who  refused  ,to  buy  it  on  account  of  its  de- 
fective quality,  and  had  pointed  it  out  to  Youngman.  After 
this  Oliver  again  saw  the  log,  and  it  had  been  turned  over 
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1861.        ^  ^^  ^^  hol^  i^  ^^  could  not  be  seen.    The  plidntiiF  com- 
^^^     '      plained  to  the  defendants  of  the  defective  quality  of  the  log, 

V.  and  they  said  that  they  had  neither  aathorized  nor  wished 

Athsaton. 

Youngraan  to  sell  wood  as  sound  which  was  defective,  and 

thev  referred  the  plaintiff  to  him.     The  defendants  refused 

to  make  any  allowance,  and  insisted  on  the  payment  of  the 

whole  of  the  agreed  price.     There  was  no  evidence  that 

the  defendants  knew  of  the  fraudulent  representations  of 

Youngman,  or  that  they  were  aware  of  any  defect  in  the 

log.     Upon  these  facts  the  learned  Judge  was  of  opinion 

that  the  plaintiff  could  not  recover  in  this  form  of  action, 

and  his  lordship  directed  a  nonsuit. 

Hawkins,  in  last  Hilary  Term,  obtained  a  rule  nisi  for 

a  new  trial,  on  the  ground  that  the  learned  Judge  bad 

improperly  ruled  that  the  defendants  could  not,  under  the 

circumstances,  be  made  liable  for  the  fraud  of  their  agent 

CoUridge  and  Kingdon  shewed  cause  in  last  Easter  Term 
(April  23). — The  question  is,  whether  an  innocent  principal 
is  liable  in  damages  for  the  fraudulent  misrepresentation  of 
his  agent  It  is  conceded  that  the  principal  could  not  have 
enforced  this  contract,  but  it  is  submitted  that  he  is  not 
liable  for  his  agent's  fraud,  of  which  he  had  no  knowledge. 
As  regards  liability  for  damage,  a  stricter  rule  prevails 
where  the  relation  of  master  and  servant  exists,  than  in  the 
case  of  principal  and  agent  Every  servant  is  in  one  sense 
an  agent,  but  every  agent  is  not  a  servant.  Blackstone 
treats  of  servants  as  distinguished  from  agents,  and  divides 
them  into  four  classes:  Black.  Com.,  vol.  1,  p.  425.  It  is 
clear  that  a  principal  is  not  criminally  responsible  for  an  act 
of  his  agent  not  authorized  by  him,  nor  is  he  liable  for  a 
malicious  trespass  committed  by  his  agent  Even  where  the 
agent  is  a  servant,  the  master  is  only  chargeable  when 
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the  servant  acts  in  execution  of  his  orders :  Middleton  t. 
Fowler  {a\  Croft  v.  Alison  (J),  M*Manus  v.  Crichett(c).  In 
The  Attorney  General  v.  Siddon(d\  where  a  master  was  «• 

held  liable  in  a  penal  action  for  the  illegal  act  of  his  servant, 
the  act  was  done  for  the  benefit  of  the  master,  and  therefore 
the  Court  deemed  the  act  of  the  servant  the  act  of  the 
master.     But  a  principal  is  not  responsible  for  the  unautho- 
rized fraud  of  his  agent.   The  authorities  in  the  Year  Book, 
9  Hen.  6,  53  B.,  cited  in  Roll.  Abridg.  ''Action  sur  Case," 
(S.)  1.  (T.)  1.,  are  to  this  effect,  that  if  a  servant  sells  bad 
merchandize  for  good,  no  action  of  deceit  lies  against  the 
master,  for  he  has  not  commanded  the  servant  to  sell  it  to 
anyone  in  particular ;  and  if  a  servant  in  a  tavern  sells  bad 
wine,  an  action  of  deceit  will  not  lie  against  him  for  he  has 
only  done  it  as  servant.     [Martin,  B. — The  doctrine  is  now 
exploded,  that  a  servant  is  not  responsible  for  an  unlawful 
act  because  his  master  ordered  it ;  every  person  is  liable  for 
a  wrongful  act  done  by  him.]    In  fFilde  v.  Gibson  (e)  it  was 
held  that  concealment  by  the  vendor's  agent  of  a  right  of 
way  over  the  property  sold  was  not  sufficient  to  set  aside 
the  purchase  when  perfected  by  conveyance  and  payment 
of  the  purchase  money,  but  there  must  be  proof  of  direct 
personal  knowledge  and  concealment  by  the  principal.     In 
the  course  of  the  argument.  Lord  Campbell,  C.  J.,  said : — 
*'  In  an  action  upon  contract,  the  representation  of  an  agent 
is  the  representation  of  the  principal,  but  in  an  action  on 
the  case  for  deceit,  the  misrepresentation  or  concealment 
must  be  proved  against  the  principal."    Unless  there  is 
fraud  on  the  part  of  the  principal,  or  the  agent  in  making 
the  misrepresentation  has  acted  within  the  scope  of  his 
authority,  the  principal  is  not  liable :  Bumes  v.  Pennell{f)9 

(d)  I  Salk.  282.  (d)  1  C.  &  J.  220. 

(6)  4  B.  &  Aid.  590.  (e)  1  H.  L.  605.  615. 

(c)  I  East,  106.  (/)  2  H.  L.  497. 
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Comfoot  V.  Fowke(a),  Wihon  v.  Fuller  (i).     [Wilde,  B.— 
This  question  could  not  arise  in  Comfoot  v.  Fowhe,  because 
V-  in  that  case  there  was  no  fraud  in  the  principal  or  agent.^ 

A  principal  employs  an  agent  to  transact  a  particular  business, 
and  if  the  latter  commits  a  fraud  he  acts  beyond  the  scope 
of  his  authority.  It  is  true  that  in  Comfoot  v.  Fowke  (c), 
Parhe,  B.,  said : — **  That  if  one  employ  an  agent  to  make  a 
contract^  and  that  agent,  though  the  principal  be  perfectly 
guiltless,  knowingly  commit  a  fraud  in  making  it,  not  only  is 
the  contract  void,  but  the  principal  is  liable  to  an  action  ;'' 
but  that  dictum  is  founded  on  Hem  v.  Nichols  (d),  where 
Lord  Holt  ruled  that  a  merchant  was  liable  for  the  deceit  of 
his  factor  abroad.  That  case,  however,  is  no  authority  for 
the  position,  since  it  was  a  nisi  prius  ruling  and  may  have 
proceeded  on  the  ground  that  the  merchant,  confiding  in  his 
factor,  had  warranted  the  goods.  Moreover,  in  Coleman  v. 
Riches  (e),  CresstoelU  J.,  said,  **Hem  v.  Nicholls  was  a  case  of 
misrepresentation,  not  fraud :  the  defendant  there  adopted 
the  act  of  the  factor.^  In  Grammar  v.  Nixon  {f\  a  goldsmith's 
apprentice  sold  an  ingot  of  gold  and  silver  upon  a  special 
warranty  that  it  was  of  the  same  value  per  ounce  with  an 
assay  then  shewn.  It  appeared  that  he  had  forged  the  assay, 
and  that  the  ingot  was  made  out  of  a  lodger^s  plate  which 
he  had  stolen,  and  it  was  held  that  the  master  was  liable. 
But  that  was  not  the  case  of  principal  and  agent,  but  of 
master  and  servant.  Crockford  v.  Winter  {g\  where  Lord 
EUenborough  said,  *'for  the  frauds  of  an  agent  the  principal  is 
civilly  liable,"  was  an  action  for  money  had  and  received  to 
recover  back  the  money  obtained  by  the  fraud,  not  an  action 
of  deceit   [  Wilde,  B.— In  Wihon  v.  Fuller  (A),  Tindal,  C.  J., 

(a)  6  M.  &  W.  358.  (c)  16  C.  B.  104. 117- 

(ft)  3  Q.  B.  68.  (/)  1  Stra.  653. 

(c)  6  M.  &  W.  373.  (g)  1  Camp.  124. 

(<0  1  Salk.  289.  (A)  3  Q.  B.  68. 
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omridered  that  a  representation  by  an  agent,  if  fraudulently        1861. 
made,  would  equally  bind  the  principal  as  if  made  by 
himself.]     In  Moens  v.  ffeytoorth  (a),  Parke,  B.,  said:— "I 
think  it  essential  that  there  should  be  moral  fraud,  and 
indeed  all  the  cases  shew  that  it  is,  though  the  word  legal 
fraud  is  used."     [Martin,  B. —  Coleman  v.  Biehes  (b)  is  an 
authority  in  point]  In  Omrod  ▼•  Huili  (c),  the  Court  of  Ex- 
chequer Chamber  affirmed  the  principle  laid  down  in  Moens 
▼•  Heywart/u     The   only  authority  for   the   proposition, 
that  an  innocent  principal  is  liable  for  the  fraud  of  his  agent, 
is  Hartop  ▼.  Hoare  (d),  where  Lee,  C.  J.,  referring  to  Hem 
▼.  NiekoUs  {e),  said : — *^And  there  is  no  doubt  but  the  ver- 
dict was  right  in  that  case,  for  the  defendant  employed  his 
fiu:tor  in  the  act  of  selling,  in  which  the  deceit  was  com- 
mitted, and  by  employing  him  as  a  factor  he  created  a  credit 
in  him.**    [Denman,  amicus  curiae,  referred  to  Brady  v. 
Todd  (/).]  This  subject  is  discussed  in  Smith's  Mercantile 
Law,  p.  158,  5th  ed. ;  and  in  Story  on  Agency,  sect.  452, 
where  the  doctrine  that  a  principal  is  liable  for  the  fraud  of 
his  agent  is  stated  with  this  qualification,  that  the  act  is 
done  by  the  agent  in  the  course  of  his  employment.     The 
cases  which  decide  that  an  innocent  principal  is  not  liable 
for  the  criminal  acts  of  his  agent  are  in  effect  authorities 
that  he  is  not  liable  for  the  fraud  of  his  agent,  because  it  is 
not  an  act  within  the  scope  of  his  authority.     [Bramtoell, 
B.,  referred  to  Bacon's  Abridg.  Master  and  Servant  (EL), 
and  the  judgment  of  Ashurst,  J.,  in  Fenn  v.  Harrison  {g). 
The  true  principle  is  laid  down  in  Coleman  v.  Biehes  (A), 
viz.,  that  a  master  is  civilly  responsible  for  the  fraud  or 
negligence  of  his  servant  acting  in  the  course  of  his  employ- 

(a)  10  M.  &  W.  147.  157.  (e)   1  Salk.  289. 

(6)  16  C.  B.  104.  (/)  9  C.  B.,  N.  S.  592. 

(c)  14  M.  &  W.  651.  (g)  3  T.  R.  757.  760. 

(<0  3  Atk.  44.  47.  (A)  16  C.  B.  104. 
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1861.  ment,  bat  not  for  an  act  of  wilful  fraud  or  negligence  done 
by  him  out  of  the  scope  of  his  authority,  or  inconsistent 
with  the  course  of  his  employment  Here  the  agent  was 
employed  to  sell  timber  on  commission,  not  to  warrant  it  or 
misrepresent  its  quality  or  value.  For  such  purposes  be 
was  not  the  agent  of  the  defendant :  Grant  v.  Norway  (a), 
Hubhersty  v.  Ward  (*).— They  also  referred  to  the  note  to 
Pasley  v.  Freeman^  in  2  Smith's  Lead.  Cas.  p.  81,  4th  ed. ; 
the  note' to  Chandelor  v.  LopuB^  1  Smith's  Lead.  Cas.  p.  141, 
4th  ed.,  and  Wiltiamsan  v.  Allisbn  (e). 

Barnard  and  Willoughbyy  in  support  of  the  rule. — Accord- 
ing to  the  argument  for  the  defendants,  the  plaintiff  would 
have  no  remedy  for  the  loss  he  has  sustained.  [^Martiny  6. — 
He  has  a  remedy  against  the  agent.]  A  principal  is  liable 
for  a  fraudulent  misrepresentation  by  his  agent,  where  that 
misrepresentation  is  part  of  the  contract ;  more  especially 
where  the  principal  having  knowledge  of  the  fraud,  does 
not  repudiate  the  contract.  The  rule  of  law  is  correctly 
stated  in  the  passage  cited  from  the  judgment  of  Parke,  B., 
in  Carnfoot  v.  Fowke  (d).  Again,  in  Murray  v.  Mann  (e), 
Parke,  B.,  said : — "  The  rule  of  law  is,  that  if  an  agent  is 
guilty  of  fraud  in  transacting  his  principaPs  business,  the 
principal  is  responsible.''  [Bramtoell,  6. — Suppose  a  person 
employs  an  auctioneer  to  sell  some  furniture  by  auction,  and 
he  takes  upon  himself  to  say  that  it  is  of  the  very  best  descrip- 
tion, but  in  fact  it  is  very  bad  furniture,  would  the  person 
employing  the  auctioneer  be  liable  for  a  false  representa- 
tion?] That  differs  from  the  case  of  a  merchant  employing 
a  commission  agent.  Wilson  v.  Fuller  (J)  is  an  authority  for 
the  plaintiff,  for  Tindal^CJ.,  in  his  judgment,  admits  that 

(a)  10  C.  B.  665.  (<f)  6  M.  &  W.  358. 

(b)  8  Exch.  330.  (e)  2  Exch.  538.  540. 

(c)  2  East,  446.  (/)  3  Q.  B.  68. 
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if  the  representation  by  the  agent  had  been  fraudulently  1861. 
made  it  would  have  bound  the  principal.  [Pollock^  C.  B. —  u^^ 
The  learned  Judge  merely  states  what  would  have  happened 
under  other  circumstances.  Martin^  B. — It  was  a  mere 
judicial  dictum.  The  true  rule  is,  that  wherever  an  agent, 
acting  within  the  scope  of  his  authority,  makes  a  fraudulent 
misrepresentation,  his  principal  is  liable.] 

Cur.  adv.  vult 

The  learned  Judges,  having  differed  in  opinion,  now 
delivered  the  following  judgments. 

Wilde,  B.~I  am  of  opinion  that  the  rule  ought  to  be 
absolute  to  enter  the  verdict  for  the  plaintiff;  and  I  have  the 
authority  of  the  Lord  Chief  Baron  for  saying  that  he  agrees 
with  the  judgment 

This  was  an  action  of  deceit.  The  cause  was  tried  before 
my  brother  Martin,  who  will  state  the  facts  more  fully.  But 
the  short  result  of  them  was,  that  the  plaintiff  bought  of 
the  defendants'  agent  a  log  of  mahogany :  that  he  was 
induced  to  do  so  by  certain  statements  of  the  agent  which 
were  false  to  his  own  knowledge,  dishonest,  and  fraudulent 
He  has  paid  the  defendants  the  price  so  obtained,  which  is 
twice  the  real  value  of  the  log,  and  he  brings  his  action 
accordingly. 

The  question  is  thus  raised,  whether  a  principal,  who  has 
had  the  benefit  of  a  contract  made  by  his  agent,  is  respon- 
sible for  a  deliberate  fraud  committed  by  his  agent  in  the 
making  of  the  contract,  by  which  fraud  alone  the  contract 
was  obtained. 

I  say  '* responsible^  generally,  because  I  am  not  aware 
that  if  this  action  of  deceit  does  not  lie  against  the  principal 
any  other  form  of  action  will.  If  this  be  so,  the  conse- 
quences appear  to  be  as  follows  : — 
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The  man  \vho  has  reaped  the  benefit  of  a  fraud  com- 
mitted on  his  behalf  keeps  the  fruits  in  his  pocket;  the  man 
V.  defrauded  in  the  contract  has  to  look  to  the  intermediate 

person  and  not  him  toith  whom  he  contracted.  If  the  agent 
is  a  man  of  no  means  this  remedy  would  be  fruitless.  If 
the  agent  is  able  to  pay  he  does  so  without  remedy  over, 
and  the  person  defrauded  is  reinstated  out  of  the  funds  of 
one  man  while  the  fruits  of  the  fraud  are  retained  by 
another. 

These  results  make  it  desirable  to  examine  closely  the 
principles  upon  which  such  a  decision  is  to  be  supported. 

It  is  said  that  a  man  who  is  himself  innocent  cannot  be 
sued  for  a  deceit  in  which  he  took  no  part,  and  this  whether 
the  deceit  was  by  his  agent  or  a  stranger.  To  this,  as  a 
general  proposition,  I  agree.  All  deceits  and  frauds  prac- 
tised by  persons  who  stand  in  the  relation  of  agents,  general 
or  particular,  do  not  fall  upon  their  principals.  For, 
unless  the  fraud  itself  falls  within  the  actual  or  the  implied 
authority  of  the  agent,  it  is  not  necessarily  the  fiBud  of  the 
principal. 

On  this  principle  it  was  that  the  Court  of  Common  Pleas, 
in  Grant  v.  Norway  (a),  held  a  shipowner  not  responsible 
r  for  the  fraud  of  the  captain  in  signing  bills  of  lading  without 
any  goods  on  board;  and  so,  in  the  case  of  Coleman  ▼. 
Riches  (ft),  a  wharfinger  was  held  not  liable  for  a  false 
receipt,  which  his  agent  had  given,  representing  that  goods 
had  been  received  at  the  wharf,  which  had  not  so  been 
received.  In  neither  of  these  cases  did  the  principal  au- 
thorize or  in  any  way  adopt  or  obtain  the  benefit  of  the 
fraudulent  act  But  does  this  principle  apply  to  fraud 
committed  in  the  making  of  contracts  which  the  principal 
has  adopted  and  of  which  he  has  claimed  and  obtained  the 
benefit  ? 

(a)  10  C.  B.  6M.  (6)  16  C.  B.  104. 
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The  contract  is  made  by  the  agent  firr  the  principal,  but 

when  made,  if  authorized  or  adopted,  it  becomes  in  law  the 

contract  of  the  principal.     Can  the  principal  treat  the  con-  «»- 

Athsbton. 
tract  as  A»,  and  repudiate  the  fraud  upon  which  it  was  built 

as  the  agent 9  J  In  the  making  of  the  actual  contract,  when 

the  agent  speaks  he  does  so  with  the  voice  of  the  principal, 

for  it  is  the  principal's  contract  he  is  making. 

In  the  representation^  which  immediately  preceded  the 
contract,  is  the  agent  speaking  only  for  himself?  If  so,  on 
what  principle  is  it  that  the  principal  could  not  sue  upon  a 
contract  in  itself  valid,  but  preceded  and  brought  about  by 
fraudulent  representations  of  the  agent  ?  And  yet  this  is 
the  plain  law. 

This  brings  me  to  another  difficulty.  For  it  would  surely 
be  an  anomalous  state  of  things,  that  the  innocent  principal 
could  not  recover  upon  his  contract  because  fraudulently 
obtained  by  bis  agent,  but  that,  if  before  discovery  the  con- 
tract be  performed,  he  may  ever  after  keep  the  benefit  of  it. 
Can  the  buyer's  right,  upon  any  sound  principle,  be  made 
to  depend  on  the  extent  to  which  the  transaction  has  been 
completed.  If  the  fraud  had  been  discovered  before  the 
log  was  cut,  could  not  the  buyer  have  rescinded  the  con- 
tract ?  If  so,  why  may  he  not  recover  now,  when  the  state 
of  things  is  unaltered  by  any  laches  or  default  of  his. 

A  distinction  has  indeed  been  made  in  equity  between 
contracts  performed  and  unperformed.  The  latter  are  some- 
times set  aside  for  mistake  or  surprise,  while  the  former  are 
not  But  no  such  distinction  has  ever  been  made  in  favour 
of  fraud.  Fraud,  in  all  Courts  and  at  all  stages  of  the 
transaction,  has,  I  believe,  been  held  to  vitiate  all  to  which 
it  attaches. 

Next,  as  to  the  authorities. — There  is,  I  believe,  no  case 
in  which  the  principal's  immunity,  under  such  circum- 
stances, has  been  established.  The  only  dictum  in  favour 
of  it  is,  I  believe,  that  of  Lord  Campbell  in  the  course  of  argu- 
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ment  in  ffilde  v.  Gibson  (a).     It  may  be  doubted  if  it  is 

correctly  reported,  at  any  rate  it  is  to  be  taken,  in  my 

••  opinion,  in  reference  only  to  the  point  then  under  arugment. 

The  authorities  the  other  way  are  as  it  seems  to  me  over- 
whelming. Baron  Parke,  in  Moens  v.  Hey  worth  (J),  says: — 
To  support  this  action  for  false  representation,  it  is  neces- 
sary "  to  prove  that  by  words  or  acts  of  the  defendants,  or 
their  agents,  it  was  made  ^/«e/y  and  for  the  improper  purpose 
of  inducing  the  other  party  to  purchase.^  Again,  in  Wilson 
▼.  Fuller  (c),  Tindal,  C.  J.,  in  delivering  the  considered 
judgment  of  the  full  Court  of  Exchequer  Chamber,  says: — 
"  There  was  there  a  fraudulent  concealment  by  Wadeson  (the 
agent)  which  it  must  be  admitted  would  bind  Mrs.  Wilson,  if 
proved^  And  here  Wadeson  was  only  agent  and  Mrs. 
Wilson  avowedly  innocent,  and  the  action  against  her,  as 
here,  for  deceit.  Again,  the  Chief  Justice  says : — "As  to 
the  representation  made  by  Wadeson,  which  if  fraudulent  it 
may  be  admitted  would  bind  her,**  &c.  And  again,  in  the 
much  canvassed  case  of  Comfoot  v.  Fowke  (d),  Baron  Parke, 
who  certainly  was  not  disposed  to  overstrain  the  rigid  rules 
of  law  in  favour  of  any  general  views  of  equity,  said: — **It 
must  be  conceded  that  if  one  employ  an  agent  to  make  a  con- 
tract, and  that  agent,  though  the  principal  be  perfectly 
guiltless,  knowingly  commit  a  fraud  in  making  it,  not  only  is 
the  contract  void  but  the  principal  is  liable  to  an  action.^ 
Lastly,  this  point  was  decided  in  Hem  v.  Nicholls  (e),  often 
quoted,  and  so  far  as  I  know  never  impeached. 

To  these  dicta  must  be  added  the  authority  of  the  Ex- 
chequer Chamber  in  a  still  later  case,  Omrod  v.  Huth  (/). 
It  was  an  action  for  deceit  for  fraudulently  putting  forward 
certain  parcels  of  cotton  as  fair  samples ;  and  the  defendants, 
the  sellers,  were  there  charged,  as  here,  with  making  the 

(o)  1  H.  L.  605.  615.  (d)  6  M.  &  W.  373, 

{h)  10  M.  &  W.  157.  (0  1  Salk.  289. 

(c)  3  Q.  B.  77.  (/)  14  M.  &  W.  651. 
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fraadalent  representation.  At  the  trial  it  appeared  that 
the  sale  was  by  the  defendant^  brokers.  CoUmatiy  J.,  who 
tried  the  cause,  directed  the  jury,  "That  unless  they  could  •• 

■AT  n  B  KXvfl « 

infer  that  the  defendants,  or  their  brokers^  were  acquainted 
with  the  fraud  that  had  been  practised  in  the  packing,  or 
bad  acted  in  the  transaction  against  good  faith  or  with  a 
fraudulent  purpose,  the  defendants  were  entitled  to  the  ver- 
dict" On  a  bill  of  exceptions  the  Exchequer  Chamber 
upheld  this  ruling,  saying: — *'If,  indeed,  the  representation 
was  fabe  to  the  knowledge  of  the  party  making  it,  this  would 
be  conclusive  evidence  of  fraud.'*  And  the  "  party  making 
it"  in  that  case  was,  if  anybody,  the  agent. 

I  find  no  case  in  which  this  principle  has  been  seriously 
doubted.  I  find  no  text  writer  who  does  not  adopt  it  It 
is  well  stated  in  Mr.  Story's  Principal  and  Agent  at 
sect  134:  ''For  where  the  acts  of  the  agent  will  bind  the 
principal,  there  his  representations,  declarations  and  admis- 
sions respecting  the  subject-matter  will  also  bind  him,  if 
made  at  the  same  time  and  ^constituting  a  part  of  the  res 
gestae."  And  again,  at  sect  135,  he  says: — "If  the  agent 
at  the  time  of  the  contract  makes  any  representation,  de- 
claration,  or  admission,  touching  the  matter  of  the  contract, 
it  is  treated  as  the  representation,  declaration  or  admission 
of  the  principal  himself." 

The  defendant  has  adopted  the  sale  made  by  his  agent  and 
received  the  price.  He  has,  by  the  fraudulent  statements  of 
tbe  agent,  obtained  rather  more  than  twice  what  he  could 
have  obtained  by  an  honest  sale.  It  is  not  the  case  of  any 
matter  collateral,  as  a  warranty  may  be^  It  is  not  the  case 
of  a  representation  made  out  of  and  beyond  the  particular 
business  then  transacting  by  the  agent  on  the  principal's 
behalf.  It  is  the  representations  made  in  the  very  dealing 
itself,  in  the  conversation  that  resulted  in  the  contract,  that 
are  in  question. 
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The  defendant  claims  the  right  of  separating  the  contract 

from  that  which  induced  it,  of  holding  the  price  and  ignor- 

9,  ing  the  false  statements  which  largely  enhanced  it.    In  my 

Atbebtoh. 

opinion,  justice,  the  common  reason  of  mankind,  and  every 

sound  rule  of  law  are  opposed  to  his  doing  so.  Whatever 
his  previous  authority  to  the  agent,  whatever  his  own  inno- 
cence, he  must,  as  it  seems  to  me,  adopt  the  whole  contract, 
including  the  statements  and  representations  which  induced 
it,  or  repudiate  the  contract  altogether* 

There  are,  no  doubt,  many  frauds  committed  by  agents 
which  would  not  bind  their  principals.  But  I  hold  that 
the  statements  of  the  agent  which  are  involved  in  the  am- 
trad  as  its  foundation  or  inducement  are  in  law  the  state- 
ments of  the  principal. 

To  this  most  equitable  and  reasonable  extent  the  identity 
of  the  principal  with  the  agent  has  I  conceive  been  long  es- 
tablished in  our  laws.  It  has  been  much  discussed  whether 
an  untrue  but  innocent  statement  by  an  agent,  when  coupled 
with  a  knowledge  in  the  principal,  would  support  an  action 
of  deceit  against  the  principal  or  bar  an  action  on  the  con- 
tract Such  were  the  cases  of  Cornfoot  v.  Fowhe  and  Fulkr 
V.  Wibon. 

The  artificial  identification  of  the  agent  and  principal, 
by  bringing  the  words  of  the  one  side  by  side  with  the 
knowledge  of  the  other,  induced  the  apparent  logical  con- 
sequence of  fraud.  On  the  other  hand  the  real  innocence 
of  both  agent  and  principal  repelled  the  notion  of  a  con- 
structive fraud  in  either..  A  discordance  of  views,  varying 
with  the  point  from  which  the  subject  was  looked  at,  was  to 
be  expected.  And  the  result  is  found  in  the  elaborate 
reasoning  of  the  judgments  in  the  above  cases. 

But  what  bearing  have  they  upon  the  case  now  in  hand? 
— a  remarkable  one.  The  point  now  in  dispute  was  tacitly 
conceded  by  every  one.    If  the  agent's  statements  were  not 
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they  were  fraudulent.     It  would  have  been  enough   to      '^^"'-^ 

establish  that  what  the  aeent  had  said  he  had  said  without  9. 

^^  Athxrtov. 

aatnoritj,  and  the  immunity  of  the  employer  would  have 
been  established — it  was  needless  to  inquire  whether  the 
itatement  was  fraudulent  According  to  the  defendants' 
argument  in  the  present  case,  the  statements  by  the  house 
agent  in  Camfooi  v.  Fowhe^  not  being  authorized,  in  no  way 
affected  his  principfed  whether  fraudulent  or  not;  and  yet 
the  u>hok  inquiry  was  confined  to  whether  they  were  frau- 
dulent or  not — a  needless  investigation  if  they  did  not  bind 
the  principal  at  all. 

But  the  same  question  has  arisen  and  been  the  subject  of 
decision  in  another  form,  I  mean  on  the  question  of  admis* 
ribility  of  evidence.  Whenever  the  unauthorized  statements 
of  the  agent  are  not  in  law  the  statements  of  the  principal, 
they  would  not  be  admissible  in  evidence  against  the  prin- 
cipal To  whatever  extent  they  are  admissible,  they  must 
io  law  be  considered  the  statements  of  and  binding  on  the 
principal. 

Now,  what  is  the  rule  and  where  is  the  line  between 
admisribility  and  inadmissibility  drawn?  There  was  no  more 
careful  and  accurate  Judge  than  Sir  WiUiam  Grant,  and  he 
states  the  role  thus: — ^''What  the  agent  has  said  maybe 
what  constitutes  the  agreement  of  the  principal,  or  the  re- 
presentations or  statements  may  be  the  foundation  of  or  the 
iodocement  to  the  agreement  Therefore,  if  writing  is  not 
necessary  by  law,  evidence  must  be  admitted  to  prove  the 
agent  did  make  that  statement  or  representation:**  Fatrlie 
▼.  HaUings  (a).  And  this,  said  Tindal,  C.  J.,  in  Garth  v. 
Baward  (&),  **  is  the  leading  case  on  the  subject." 

Odier  Judges  have  laid  down  a  similar  rule*    In  Lanff^ 

(a)  10  Yes.  126.  (h)  S  Bing.  451.  45S. 


186 


EXCHEQUER   REPORTS. 


1861.        *flw»  ▼•  AUnutt  (a),  Gibbs^  C.  J.,  says: — "  When  it  is  proved 

^^^      A.  is  agent  of  B.,  whatever  A.  does  or  says  or  writes,  in 

^     «•  the  making  of  a  contract  as  agent  of  B.,  is  admissible  in  evi- 

Athebtok.  .     . 

dence,  because  it  is  part  of  the  contract  which  he  makes 

for  B.,  and  therefore  binds  B/'     In  Doe  v.  Martin  {b\  Lord 

Kenyan  says: — "Without  imputing  any  fraud  to  Martin, 

and,  indeed,  it  is  negatived  by  the  verdict,  the  maxim,  that 

the  principal  is  civilly  responsible  for  the  acts  of  his  agent, 

universally  prevails,  both  in  Courts  of  Iftw  and  equity ;  and, 

therefore,  whatever  misconduct  and  fraud  are  imputed  to 

Cruttenden,  it  must  affect  his  principal,  Martin." 

It  remains  to  answer  some  of  the  objections  made.  It  is 
said  that  the  reason  why  no  action  could  be  maintained  by 
the  seller  on  the  contract  is,  that  the  principal  cannot  stand 
in  a  better  position  than  the  agent  who  actually  made  the 
contract ;  and  that  as  the  agent  could  not  sue  on  the  con- 
tract the  principal  cannot.  But  this  reasoning  applies  only 
to  derivative  rights.  Whereas  here  the  contract  is  the  prin- 
cipals* from  the  first  though  made  by  the  agent ;  and  as  his 
title  is  not  derivative  so  it  is  not  prejudicially  affected  by 
any  acts  but  those  which  are  in  the  eye  of  the  law  bis 
own. 

Another  principle  has  been  invoked,  as  it  seems  to  me 
improperly.  When  one  of  two  innocent  people  must  saiTer, 
he  who  has  entrusted  the  fraudulent  agent  must  it  is  said  be 
content  to  bear  the  loss.  If  such  a  principle  applied  to  this 
case,  I  should  have  thought  that  he  who  entrusted  was  the 
seller  and  not  the  buyer,  who  was  deceived.  But  to  me 
it  appears  to  have  no  application.  It  applies,  as  it  seems  to 
me,  only  to  cases  in  which  by  the  fraud  of  the  agent  both 
parties,  he  who  employed  him  as  agent  and  he  who  dealt 
with  him,  have  been  defrauded.     Whereas  here  there  is 

(a)  4  Taunt.  511.519.  (6)  4  T.  R.  89.  66. 
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only  one  sufferer,  the  other  being  largely  a  gainer  by  the 

deceit  as  matters  now  stand ;  and  if  made  to  pay  the  excess 

of  price  back  would  still  retain  the  real  value  of  the  log.  «• 

Athkrtoh, 

I  will  only  add  that  the  great  importance  of  the  question, 
and  the  sincere  respect  I  have  for  those  who  take  an  oppo- 
site view,  have  induced  me  thus  fully  to  vindicate  what  I 
believe  to  be  the  law,  in  favour  of  those  who  have  been 
cheated  and  against  those  who  claim  to  retain  the  proceeds 
of  the  cheat. 

Bbamwell,  B. — This  case  was  tried  before  Baron  Martin 
without  a  jury.  He  nonsuited  the  plaintiff,  and  I  think 
rightly. 

The  material  facts  were,  that  the  defendant  was  the  owner 
of  some  mahogany  lying  at  one  of  the  docks  near  London. 
Youngman  took  the  plaintiff  to  see  the  mahogany;  the 
plaintiff,  through  the  agency  or  intervention  of  Youngman, 
ultimately  bought  one  of  the  logs,  paid  the  defendant  for  it 
the  price  agreed  with  Youngman,  took  it  away  and  had  it  cut 
up.  In  the  course  of  the  dealing  Youngman  warranted  the 
timber  to  be  worth  3«.  a  foot,  and  also  made  a  variety  of 
statements  as  to  its  condition,  calculated  to  and  which  did 
influence  the  plaintiff  in  buying  the  log,  and  which  (as  the 
plaintiff  said)  were  false  to  Youngman's  knowledge.  There 
was  no  evidence  or  suggestion  that  the  defendant  knew 
either  of  the  representations  made,  or  that  the  state  of  the 
log*  was  what  it  afterwards  turned  out  to  be,  or  that  he  had 
in  any  way  directed  or  sanctioned  the  fraud,  if  any,  or  any 
representation,  statement,  or  warranty ;  indeed,  as  soon  es 
be  heard  of  the  plaintiff's  complaint,  which  was  after  the 
log  was  paid  for  and  cut  up,  he  denied  all  knowledge  of  or 
responsibility  for  the  fraud,  and  referred  the  plaintiff  to  the 
wrongdoer,  Youngman.  The  log  turned  out  to  be  worth- 
less, and  the  plaintiff  brought  this  action,  not  on  Young- 
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1861.  man*8  warranty,  but  for  that  the  defendant  fraiMUMf 
induced  him,  the  plaintiff',  to  buy  the  log  by  fraudulently  making 
these  false  representations. 

When  it  is  considered  that  to  support  this  declaration  the 
plaintiff  must  prove  actual  moral  frand  (per  Parke^  B.»  2 
Exch.  541 ;  per  Lord  Cottenham,  C,  1  H.  L.  621),  it  seems 
manifest  according  to  common  sense  and  plain  English,  that 
the  plaintiff  must  fail ;  for  it  is  admitted  that  no  such  fraud 
has  been  committed  by  the  defendant  himself,  nor  authorised 
by  him  either  by  previous  authority  or  by  any  ratification  or 
adoption  of  it  when  he  knew  of  it :  see  per  Lord  Cottenhamt 
1  H,  L.  625.  He  ratifies  the  sale  indeed,  but  the  fraud  is  no 
part  of  the  sale,  no  part  of  the  contract — it  is  collateral  to  it. 
It  might  have  been  made  by  some  person,  in  no  sense  the  de- 
fendant's agent,  but  who  wanted  the  log  bought  or  removed, 
and  whose  fraudulent  statement  induced  the  buyer  to  deal 
for  it ;  but  the  owner,  by  selling  it  to  a  buyer  so  influenced, 
would  not  be  responsible  for  a  fraud  so  committed.    The 
present  alleged  frand  is  equally  collateral  to  the  contract,  is 
as  little  made  by  the  defendant's  agent  for  that  purpose,  and 
as  little  adopted,  and  becomes  as  little  the  moral  fraud  of 
the  defendant  as  in  the  case  put.     Tested  then  by  the  way 
in  which  the  plaintiff  has  shaped  his  case,  he  ought  to  fail, 
for  he  shews  neither  the  actual  commission  of  fraud  by  the 
defendant,  nor  any  authority  for  its  commission,  nor  any 
ratification  or  adoption  of  it     He  fails  then  to  shew  that 
the  defendant  induced  him  to  buy  the  log  by  **fraudulentlt/ 
stating,"  &c.  That  this  is  so^  Wilde  v.Gibson  seems  in  point, 
and  it  may  be  fairly  asked,  in  what  other  shafie  can  the 
plaintiff  put  his  case  ? 

But,  independently  of  considerations  arising  from  the  way 
in  which  the  plaintiff  has  shaped  his  case,  I  think  he  ought 
to  fail.  I  think  he  could  not  have  put  it  in  any  way  in 
which  he  could  recover.    I  do  not  repeat  those  remarks 
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already  made  which  bear  on  this,  but  there  are  further  con-        1861. 
siderations.     The  wrong  that  was  done  to  the  plaintiff  was       *^^^^ 

inducing  him  to  buy  by  fraudulent  representations.     This  ^' 

-       Atbebton. 
was  actually  done  by  Youngman,  and  against  him  the  plain- 
tiff has  a  remedy,  as  he  would  have  had  had  Youngman 
made  the  same  representations  with  the  same  object  and 
result,  being  in  no  sense  the  defendant's  agent.     It  was 
done  at  the  time  of  the  dealing  or  sale  though  the  loss  did  not 
accrue  till  after.     Now,  supposing  mahogany  had  risen  in 
▼aloe,  and  suppose  the  plaintiff  had  discovered  the  fraud 
and   not   paid  for  the  log  or  removed  it,  the  defendant 
agreeing  thereto  on  disclosure  of  the  firaud,  would  not  the 
plaintiff  have  had  in  such  a  case  a  cause  of  action  against 
Youngman  ?  Certainly.     Would  he  against  the  defendant  ? 
As  certainly  no.     What  then  is  the  difference  ?    It  is  said 
to  consist  in  this,  that  the  defendant  has  had  the  benefit  of 
the  fraud  and  so  he  ought  to  be  liable.     But  why?    The 
reasoning  would  equally  apply  had  Youngman  been  in  no 
sense  his  agent     Or  suppose  Youngman  had  received  the 
money  and  cheated  the  defendant  of  it,  would  the  plaintiff 
then  have  or  not  have  a  remedy  against  the  defendant  ?    It 
certainly  would  be  a  most  singular  thing  that  the  defendant 
should  be  liable  for  this  fraud  of  Youngman's,  though  not 
liable  on  Youngman*s  warranty,  which  he  is  not,  though  the 
same  reasoning  would  apply :  (See  Fenn  v.  Harrison  (a),  per 
Ashursi,  J«;  and  the  case  of  Brady  v,  Todd{h)),    Young- 
man was  not  a  general  agent  of  the  defendant,  nor  was 
there  any  evidence  of  usage  in  the  trade  for  such  war- 
ranties; and,  indeed,  the  defendant's  counsel  admitted  that 
the  reason  Youngman's  warranty  was  not  relied   on  was 
because  he  had  no  authority  to  give  one,  and  the  cases 
referred  to  shew  the  defendant  was  not  bound  by  it  though 
he  received  the  price  agreed  for  on  the  face  of  it     There 

(a)  3  T.  R.  760.  (b)  9  C.  B.,  N.  S.  592. 
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is  the  answer  to  the  general  dictum  of  Gibba^  C  J.,  in 
Langhom  v.  AllniUt  {a).  Let  us  suppose  an  agent  saying, 
*^  I  will  give  a  warranty  and  in  writinfz^  then  I  know  the 
extent  of  my  liability,  but  I  will  make  no  representations 
lest  I  should  be  troubled  with  questions  as  to  their  extent 
and  correctness ;''  would  it  be  reasonable  in  such  a  case  that 
a  party  should  sue  the  principal  on  alleged  false  representa- 
tions because  he  could  not  do  so  successfully  on  the  war* 
ranty  ?  The  cases  referred  to  shew  that,  by  adopting  the 
transaction,  everything  done  by  the  agent  is  not  adopted. 
It  is  asked,  could  the  defendant  have  enforced  the  purchase 
of  the  log  after  both  he  and  the  plaintiff  knew  of  the  fraud  ? 
Probably  not.  It  may  be  that  the  contract  itself  is  void,  or 
voidable  at  the  option  of  the  defrauded  party  while  all  is 
in  fieri ;  or  it  may  be  it  is  so  up  to  the  discovery  of  the 
fraud.  But  suppose  the  plaintiff  had  taken  away  the  log, 
and  not  paid  for  it.  What  then  would  be  the  case  of  the 
defendant  ?  Suppose  the  log  was  worth  half  what  it  was 
sold  for,  is  the  defendant  to  have  nothing,  or  the  real  value, 
or  the  agreed  price  ?  It  seems  to  me  the  latter.  It  seems 
to  me  the  defendant  may  fairly  say,  **  I  do  not  rely  on 
the  contract,  but  you  have  taken  my  goods,  and  you 
took  them  on  a  representation  made  by  you  to  me  you 
were  to  pay  so  much  for  them,  and  that  you  must  pay." 
It  is  a  mistake  to  assume  the  defendant  is  availing  himself 
of  Youngman*s  fraud.  He  wants  that  money  for  which 
he  agreed  the  plaintiff  might  have  the  log.  It  may  be 
that,  without  any  representation  or  fraud,  he  would  have 
got  as  large  a  price  from  some  one  who  trusted  to  bis 
own  judgment.  To  what  extent  is  such  a  liability  to 
be  carried  ?  Suppose  at  a  sale  of  furniture  and  goods  in  a 
house  there  is  a  gun,  and  the  auctioneer,  in  answer  to 
inquiries,  fraudulently  asserts  it  to  be  of  a  certain  make, 
which  both  he  and  the  owner  (who  however  is  not  present) 

(0)  4  Taunt.  511.  519. 
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know  it  is  not,  and  then  it  is  bought  and  used  under  such        1861. 
ciicumstances  as  to  make  damages  recoverable  on  its  burst-        udkll 
iog^  is  the  seller  liable  ?     Suppose  in  this  case  the  log  had 
been  used  as  a  beam  to  a  hotise>  and  the  h)g  from  its  defects 
had  given  way  and  the  house  fallen,  would  the  defendant  be 
liable  for  damages  thereby  occasioned  ?     If  not,  why  is  he 
DOW  ?     If  he  would  be,  would  he  not  have  great  right  to 
complain  of  the  buyer?     Has  he  not,  if  he  is  liable  to  this 
claim  ?  Tlie  defendant  may  fairly  say : — "  This  is  very  hard 
on  me:  You  don't  use  your  own  judgment:  you  trust  to 
representations  made  to  you,  the  felsity  of  which  you  might 
have  ascertained  by  inspection  and  inquiry"  (for  if  not  there 
would  be  no  knowledge  thereof  in  Youngman,  and  so  no 
fraud),  **  you  don't  tell  me  of  them,  nor  give  me  the  option 
of  adopting  or  rejecting  them,  and  now  because  they  were 
made  you  bring  this  acdon."     How  could  the  defendant, 
how  can  anyone,  guard  hiibself  from  such  a  liability  as  this  ? 
It  is  in  vain  he  telk  his  agent  to  make  no  representation.  Is 
it  his  business  to  ask  the  buyer  if  any  statements  have  been 
made  ?  Surely  it  is  more  the  buyer's  duty,  when  they  have 
been  made,  to  ask  if  they  are  with  the  sanction  and  approval 
of  the  principal.     In  short  the  rule  ought  to  apply,  that,  as 
between  two  innocent  persons,  he  who  has  trusted  must  take 
the  consequence ;  he  who  has  enabled  the  commission  of  a 
fraud  must  be  responnble  for  it.  Now  here  that  is  the  plain- 
tiff; he   trusted  Youngman,  the  defendants  did  not :   the 
jriaintiff  enabled  Youngman  to  cheat  him  by  trusting  his 
representations  and  making  neither  inspection  of  the  log  nor 
inquiry  of  the  defendants.     It  is  clear  Youngman  would 
be  liable  to  the  plaintiff.    Are  the  defendants  jointly  liable 
with  him,  or  are  they  separately  liable,  each  for  the  whole, 
or  for  what  part  ?    Would  a  recovery  against  Youngman  be 
a  bar  to  this  action  ?     As  to  the  argument  that  the  fraudu- 
lent agent  may  be  a  pauper,  no  doubt  he  may  be,  but  that  is 
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no  reason  for  fixing  a  person  not  otherwise  liable.  If  it 
were,  it  wonld  apply  though  the  log  had  never  been  taken 
or  paid  for;  and  would  apply  to  make  the  seller  liable  on  a 
warranty.  For  these  reasons  and  independently  of  consi- 
derations arising  out  of  the  form  in  which  the  plaintiff  has 
shaped  his  case,  I  think  he  fails  to  make  out  any  cause  of 
action  against  the  defendant 

It  remains  to  examine  the  authorities.  Of  course,  if  there 
was  one  directly  in  point  in  any  of  the  superior  Courts  I 
should  adopt  it,  and  leave  its  correctness  to  be  questioned 
on  appeal     But  there  is  not,  though  it  must  be  admitted 
there  are  dicta  opposed  to  my  view  which  are  entitled  to  the 
greatest  weight  and  respect     (Story *s  Agency,  sects.  58, 59. 
1 32,  ]  33 ;  Parsons  on  Contracts,  p.  52.  55,  3rd  ed. ;  Lord 
Wensletfdah*8  expression  in  Murray  v.  Mann  (a),  and  in 
Cornfoot  v.  Fowke  (i) ).     There  is  however  no  decisien  in 
point,  and  it  is  conceived  that  the  opinions  in  question  were 
founded  on  authorities  which  do  not  warrant  them  to  the 
extent  to  which  the  plaintiff  applies  them,  an  extent  pro- 
bably far  beyond  the  meaning  of  their  authors.     The  first 
case  relied  on  is  Hem  v.  Nichols  (c),  but  it  is  clear  that 
was  an  action  on  a  warranty,  which  was  formerly  called  an 
action  for  deceit,  and  a  good  warranty  is  shewn  there,  for  it 

is  said  'Uhe  plaintiff  bought  the  silk  for silk  and  the 

defendant  sold  it  to  him  for  such,  which  it  was  not.**  It  is 
true  the  factor  had  committed  a  fraud,  but  that  did  not 
make  the  case  less  one  of  warranty.  The  observation  of 
Holt,  C.  J.,  in  that  case,  that  he  who  employs  and  puts 
a  trust  in  the  deceiver  should  be  the  loser,  certainly  affects 
the  plaintiff  more  than  the  defendants.  Grammar  v.  Nixon  {d) 
is  a  case  where  the  fraudulent  agent  was  acting  within  the 

(a)  2  Ezch.  588.  (e)  1  Salk.  289. 

(b)  fi  M.  &  W.  373.  {d)  1  Stra.  653. 
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presumable  scope  of  bis  authority.   lu  Murray  v.  Mann  (a)        1861. 

the  dicta  are  yery  wide ;  but  all  that  was  decided  was  that      ^^^^^ 

money  had  and  received  could  not  be  maintained  by  a  prin-     .     «'• 
^      _  .  Athbhtoh. 

ctpal  against  an  agent  who  bad  received  money  for  the 
principal^  but  who  could  not  retain  it,  and  had  been  com- 
pelled to  return  it,  owing  to  the  fraudulent  way  in  which 
he  had  obtained  it.  Fuller  v.  fVilson  (6)  cannot  be  con- 
sidered as  an  authority,  for  the  Court  of  Exchequer  Cham- 
ber declined  to  review  the  question  in  Comfoot  v.  Fawke  (c), 
and  merely  decided  that  the  case  was  not  proved.  On  the 
other  hand  Fenn  v.  Harrison  (d)  and  the  case  of  Brady  v. 
Todd  (e)  are  authorities  for  our  decision,  for  the  reasons 
above  given.  Croft  v.  Alison  (/)  and  similar  cases  point  the 
same  way.  So,  also,  do  Coleman  v.  Riches  {y\  Grant  v. 
Norway  {h)j  though,  no  doubt,  in  those  cases  the  defendant 
sought  to  be  charged  as  prinicpal  never,  in  any  sense,  had 
the  benefit  of  the  fraud.  But  the  judgment  of  Rolfey  B.« 
in  Comfoot  v.  Fowhe  is  nearly  direct  on  the  question  for  the 
defendants,  and  so  are  the  opinions  of  Lord  Cottenham^ 
Lord  Brougham  and  Lord  Campbell  in  the  House  of  Lords 
in  WUde  v.  Gibson  (t).  I  think  therefore  the  nonsuit  should 
stand. 

Maatik,  B, — This  action  was  tried  before  me  without  a 
jury,  and  the  fiKSts  are  these.— The  defendants  authorized  a 
person  called  Youngman  to  sell  a  log  of  mahogany.  Young* 
man  firaudulently  concealed  from  the  plaintiff  a  defect  in  the 
lo^  who,  upon  the  assurance  that  it  was  sound,  bought  it  at 
3ff.  per  foot.     There  was  evidence  that  it  was  not  worth 

(a)  2  Ezcli.  53S.  (/)  4  B.  &  Aid.  590. 

\h)  3  Q.  B.  68.  (g)  16  C.  B.  104. 

(c)  6  M.  &  W.  373.  (A)  10  C.  B.  665. 

(<0  3  T.  R.  760.  (t)  1  H.  L.  605. 
(0  9  C.  Bn  N.  S.  592. 
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1*.  3d.     The  price  was  payable  by  two  bills,  which  were 
given  to  the  defendants  and  paid  by  the  plaintiff.    The  log 
<*•  was  delivered  to  the  plaintiff  and  sawn  up,  and  partly  used 

by  him.  It  was  admitted  that  neither  directly  or  indirectly 
were  the  defendants  personally  guilty,  or  had  they  any  know- 
ledge of  the  fraud ;  and  the  question  is,  whether  they  are 
liable  to  an  action  for  a  false  and  fraudulent  misrepresenta- 
tion. 

The  circumstance  that  the  defendants  have  received  the 
full  consideration  of  a  contract  which  the  plaintiff  might 
have  avoided  for  fraud,  and  the  alleged  injustice  of 
permitting  them  to  retain  the  price  of  3«.  per  foot  for 
an  article  worth  only  1*.  3rf.,  and  which  price  was  agreed 
to  be  paid  by  the  plaintiff  upon  a  false  and  fraudulent 
misrepresentation  made  by  the  agent  of  the  defendants, 
has  been  strongly  urged  as  creating  a  liability ;  but,  not- 
withstanding, I  think  there  is  none.  The  contract  was 
procured  by  fraud,  and  was  therefore  voidable  by  the  plain- 
tiff. It  was  not  void,  foi*  the  plaintiff  might  have  insisted 
upon  its  performance.  It  was  voidable  at  his  election.  The 
fraudulent  misrepresentation  was  not  part  of  the  contract,  it 
was  a  collateral  matter  which  would  have  entitled  the  plain- 
tiff to  have  avoided  it.  There  would  have  been  no  legal 
objection  to  the  defendants  suing  as  plaintifis  in  an  action ; 
but  it  is  clear  that  a  plea  of  fraud  would  have  been  a  good 
answer.  The  plaintiff  only  knew  Youngman  in  the  transac- 
tion ;  and  although  the  defendants  might  sue  upon  the  con- 
tract, they  could  have  no  greater  right  against  the  plaintiff 
than  Youngman  had,  and  as  the  plaintiff  would  have  an 
answer  to  the  action  if  brought  by  Youngman  he  must  also 
have  one  to  an  action  brought  by  the  defendants.  So,  also, 
I  apprehend,  if  the  plaintiff  had  discovered  the  defect  before 
be  had  su  used  the  log  as  to  incapacitate  him  from  returning 
it,  he  might  have  retiuried  it  to  the  defendants  and  rescinded 
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the  contract     In  truth  the  contract  was  voidable  for  fraud        1861. 

against  every  one  so  long  as  it  was  executory  and  capable  of     ^^T"'''^^ 

being  avoided.     But  the  contract  has  been  executed.    The  »• 

Atuerton. 

plaintifF  has  taken  to  the  log  and  used  it,  and  the  defendants 
have  received  the  price,  and  whatever  remedy  exists  for  the 
plaintiff  must  be  by  way  of  action.  The  allegation  in  the 
declaration  opon  which  the  plaintiff's  right  of  action  rests  is, 
that  the  defendants  made  a  false  and  fraudulent  representation. 
But  how  can  it  be  said  with  truth  that  the  defendants  made 

such  a  representation?    They  themselves  never  made  it; 

* 

they  never  authorized  Youngman  to  make  it ;  they  never 
knew  of  it  until  long  afterwards  and  until  after  the  contract 
had  been  executed.  All  that  they  did  was  to  authorize 
Youngman  to  sell  the  log  honestly.  No  doubt  they  afforded 
the  occasion  upon  which  the  fraudulent  misrepresentation 
was  made,  but  they  did  nothing  more ;  and  in  my  opinion  this 
is  too  remote  to  render  them  liable  to  this  action.  Young- 
man however  is  clearly  liable  upon  the  facts  as  assumed, 
and  if  he  be  a  solvent  man  the  plaintiff  may  obtain  from 
him  the  redress  to  which  he  is  entitled.  I  do  not  think  the 
circumstance,  that  he  possibly  may  be  a  person  not  capable 
of  paying  damages,  is  one  which  can  legally  be  taken  into 
consideration  in  order  to  determine  the  liability  of  the  de^ 
fendants.  The  ability  to  pay  does  not  affect  the  question 
of  legal  liability  for  a  wrong :  all  that  can  reasonably  be 
required  is,  that  the  law  should  afford  redress  against  the 
individual  who  commits  it. 

For  these  reasons,  if  there  were  no  authorities  upon  the 
subject,  I  should  be  of  opinion  that  the  defendants  are  not 
responsible,  but  I  think  the  weight  of  authority  is  in  favour 
of  the  defendants.  It  is  true  there  are  dicta  of  most  eminent 
Judges  in  favour  of  the  action,  but  they  are  dicta  only.  The 
first  is  by  liord  C.  J.  Tindal,  in  the  judgment  of  the  Ex- 
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chequer  Chamber  in  fflhon  v.  Fuller  (a),  that  a  principal  fs 
bound  in  a  civil  action  bj  a  fraudulent  concealment  of  which 
his  agent  was  guihy.  The  next  is  bj  Baron  Parke  in  Com* 
foot  V.  Fowhe  {b\  that  if  one  employ  an  agent  to  make  a 
contract,  and  that  agent  (though  his  principal  be  perfectly 
guiltless)  knowingly  commit  a  fraud  in  making  it,  not  only 
is  the  contract  void  but  the  principal  is  liable  to  an  action, 
and  he  cites  Hem  v.  Nichols  (c).  This  was  a  decision  at 
Nisi  Prius  by  Lord  Holty  and,  as  in  many  other  old  cases^ 
it  is  extremely  difficult  to  say  whether  it  was  an  action  upon 
a  warranty  or  one  for  deceit,  properly  so  called ;  if  it  were 
upon  a  warranty  or  contract  it  would  be  no  authority  upon 
the  present  point.     In  Coleman  v.  Riches^  hereinafter  men- 

* 

tioned,  Mr.  J.  CresswelU  in  speaking  of  it,  says  it  was  not  a 
case  of  fraud.  So  also,  in  Murray  v.  Mann  (rf),  Baron  Parhe 
again  said,  if  an  agent  be  guilty  of  fraud  in  transacting  bis 
principal's  business  the  principal  is  responsible.  There  was 
another  case  referred  Xo^Grammar  v.  Nixon  (e),  but  in  reality 
it  has  no  bearing  upon  the  present.  It  was  the  case  of  a 
servant,  not  an  agent  The  relation  of  master  and  servant 
is  entirely  different  from  that  of  a  principal  vendor  and  his 
agent  or  brokers  to  sell.  I  quite  agree  that  no  higher 
authority  of  the  kind  can  be  cited  than  the  opinions  of 
Lord  C.J.  TiWo/and  Baron  Parke^  but  upon  the  other  hand 
there  is  the  authority  of  the  Lord  Chancellor,  Lord  Camp- 
belli  in  Wilde  v.  Gibson (J\  the  other  way.  He  there  says: 
'*  In  an  action  upon  contract  the  representation  of  an  agent 
is  the  representation  of  the  principal,  but  in  an  action  on 
the  case  for  deceit  the  misrepresentation  must  be  proved 
against  the  principal.''    This,  in  my  opinion,  is  an  accurate 


(a)  3  Q.  B.  6S. 
(h)  6  M.  &  W.  373. 
(c)  1  Salk.  289. 


(<0  2Exch.  538. 
( e)    1  Str.  653. 
if)  1  H.  L.  605. 
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ttatement  of  the  law.  But  I  think  this  case  is  concluded 
Dj  adjudged  cases.  In  the  case  of  Grant  v.  Norway  {a\ 
where  the  master  of  a  ship  had  signed  bills  of  lading  for 
goods  which  had  never  been  shipped,  it  was  held  that  his 
doing  flo  did  not  make  his  owner  responsible  to  one  who 
bad  made  advances  npon  the  faith  of  the  bills  of  lading. 
That  18  a  much  stronger  case  than  the  present  The  master 
of  a  ship. is  the  general  agent  of  the  owner;  Yonngman 
was  not  the  general  agent  of  the  defendants,  he  was  merely 
the  agent  to  sell  this  single  log.  The  representation  of  the 
master  was  a  false  and  fraudulent  misrepresentation ;  it  was 
ialse,  and  false  to  his  knowledge,  and  this  constitutes  a  false 
and  fiBudulent  misrepresentation :  PothiUv.  Walters  (b);  jet 
the  owner  was  held  not  to  be  responsible.  So  also,  in  Coleman 
▼.  Riches  (0)9  the  defendant  was  a  wharfinger  at  Bristol,  and 
one  Board  was  his  general  manager  at  the  wharf.  The 
plaintiff  had  bought  a  parcel  of  wheat  from  one  Lewis; 
Board  signed  a  wharf  receipt,  in  the  usual  form,  for  the 
wheat  as  received  from  Lewis  at  the  wharf.  Upon  the  pro- 
duction of  the  receipt,  and  on  the  faith  of  it,  the  plaintiff 
paid  the  price  to  Lewi&  In  fact  the  wheat  had  not  been  de- 
livered, and  the  receipt  was  fraudulently  concocted  between 
Lewis  and  Board.  The  Court  of  Common  Pleas  held  that 
the  defendant  was  not  liable  in  an  action  for  a  false  and 
fraudulent  misrepresentation.  This  case  seems  to  me  in 
point,  and  I  concur  with  what  Mr.  J.  Cresswell  says,  which 
I  think  applicable  to  the  present,  <Uhat  the  agent  was 
employed,  not  to  make  statements  but  contracts.^  It  has 
been  decided  that  an  agent  to  sell  a  chattel  has  not  autho- 
rity to  give  a  warranty  except  specially  authorized.  This 
matter  was  much  discussed  in  Coleman  v.  Riches  (c),  and  Mr. 
J.  Cresswell  expresses  his  clear  opinion  that  the  agent  has  no 

(a)  10  C.  B.  665.  (6)  3  B.  &  Ad.  114. 

(c)  I6C.  B.  104. 
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such  authority,  and  this  is  in  accordance  with  principle* 
The  mere  authority  to  an  agent  to  sell  mnst  be  to  sell 
.     V.  according  to  the  ordinary  rule  of  law.  and  that  is  ^^  caveat 

emptor."  But  the  pmnt  haa  been  expressly  decided  by  the 
Court  of  Common  Pleas  in  Brady  v.  Todd  (a),  where  it  was 
held,  that  an  agent,  being  a  servant,  authorized  to  sell  a 
horse^Jiad  not  authority  to  bind  his  master  by  a  warranty 
that  the  horse  was  sound  and  quiet  in  harness.  -This  case 
therefore  substantially  overrules  the  Nisi  Prius  decision  in 
Alexander  v.  Gibson  {b).  If,  therefore,  an  agent  to  sell  has 
not  authority  to  bind  the  principal  by  a  warranty,  how  is  it 
possible  that  he  can  render  him  liable  as  upon  a  false  and 
fraudulent  misrepresentation  ?  In  my  judgment,  therefore, 
the  present  case  is  concluded  by  adjudged  cases,  and  if  the 
plaintiff  is  to  succeed  it  ought  to  be  by  the  judgment  of  a 
(/ourt  of  error.  For  my  own  part,  as  I  have  already  said, 
I  am  satisfied  upon  legal  principle  the  defendants  are  not 
liable.  I  use  the  tests  applied  by  Mr.  J.  Cresswell  in  Cole 
man  v.  Bickes{c).  First,  was  Yonngman  in  fact  authorized 
by  the  defendants  to  make  the  representation  ?  He  was  not* 
Secondly,  was  his  situation  such  as  to  bring  the  represents*- 
tion  he  made  within  the  scope  of  his  authority  ?  I  think 
not.  He  was  employed  to  sell  in  accordance  with  the 
ordinary  rule  of  law,  but  he  was  not  employed  to  represent 
•that  to  be  true  which  he  knew  to  be  false. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are 
not  responsible,  and  that  the  plaintiff  mnst  seek  his  remedy 
against  Youngman,  who,  upon  the  evidence  in  the  case, 
made  the  false  and  fraudulent  misrepresentation. 

Some  passages  were  referred  to  from  Mr.  Justice  Story's 
Work,  and  also  some  placita  from  Rollers  Abridgment 
They  were  cited  to  the  (^ourt  of  Common  Pleas  in  the 

(a)  9  C.  B.,  N.  S.  602.  (h)  2  Camp.  565. 

(c)  16  C.  B.  104. 
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cases  before  meotioned,  and  I  do  not  think  it  necessary  to        1861. 
refer  to  them.  ""TT*     ' 

Udell 

As  to  the  alleged  hardship  upon  the  plaintiff,  there  is  *• 

none.     He  dealt  exclusively  with  Yotingman,  and  if  he  be 
not  of  ability  to  pay,  the  plaintiff  is  only  in  the  condition  of 
all  persons  who  have  received  a  wrong  at  the  hands  of  a 
person  unable  to  make  redress.    As  to  the  defendants,  I  do 
not  know  the  authority  as  to  price  given  by  them  to  Young' 
man,  but  it  may  have  been  that  he  was  not  to  sell  the 
mahogany  at  a  lower  price  than  3s.  per  foot ;  in  other  words, 
that  the  defendants  would  keep  their  wood  if  they  did  not 
receive  in  exchange  for  it  a  sum  of  money  equal  to  Ss.  per  foot. 
Now  the  plaintiff  has  taken  the  log  and  has  used  it.     By 
reason  of  his  own  act  he  cannot  restore  it  to  the  defendants. 
Why  then  should  they  be  deprived  of  the  price  or  any  part 
of  it?    It  is  said  that  the  circumstance  of  the  defendants 
having  received  the  price  agreed  to  be  given  upon  the  false 
representation  made  by  their  agent,  renders  them  liable  to 
pay  the  difference  between  the  contract  price  and  the  real 
value.    But  is  this  so  in  reason  and  justice  ?    It  may  well 
have  been  that  the  defendants  insisted  that  no  lower  price 
should  be  accepted  than  Ss.  per  foot.  If  the  log  had  turned 
out  worth  20s»  per  foot  the  plaintiff  would  have  had  the 
benefit.   The  defendants  may  have  only  received  what  they 
insisted  upon  having  before  they  parted  with  the  log.    The 
plaintiff  by  his  own  act  has  deprived  the  defendants  of  the 
posribility  of  its  ever  being  restored  to  them.     What  right 
has  he  in  reason  or  justice  to  deprive  the  defendants  of  any 
portion  of  that  price  which  they  may  have  insisted  upon 
having  before  they  parted  with  their  property?    If  Young- 
man  has  committed  a  wrong  he  is  responsible  for  it ;  but 
why  are  the  defendants,  who  have  committed  none,  to  be 
deprived  of  their  property,  and  also  of  a  part  of  what  may 
have  been  the  stipulated  price  ?    The  maxim  of  law  is,  "  In 
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Udcll 

o. 

Athsrtov. 


pari  delicto  potior  est  conditio  defendentis."  I  think  the 
same  role  ought  to  prevml  in  this  case,  where  there  is  equal 
innocence. 

The  result  of  our  judgments  is  that  the  rule  will  be 

dischaiged. 

Rule  discharged. 


Ju/y  6. 


A  flour  Com- 
paay  abroad 
shipped  on 
boud  a  vessel, 
of  which  the 
defendant 
master,  1676 
bags  of  lye 
meal,  some  of 


Bbadlet  v.  Dunipacr. 

Declaration.— That  by  a  WU  of  lading  made  on 
the  7th  day  of  June,  1860,  by  the  defendant  and  delivered 
to  the  plaintiff,  the  defendant  promised  the  plaintiff  tliat 
certain  goods  of  the  plaintiff  in  the  said  bill  of  lading  men- 
tioned, and  then  shipped  on  board  the  said  ship  in  the  port 
which  weighed  of  Stettin,  should  be  delivered  at  Hull,  certain  perils  and 

twelve  stone  ,  i  i         i  •     'ir 

eacK,  and         Casualties,  and  other  things,  only  excepted,  to  the  plamtitt, 

some  eight 
stone  each. 
They  were 
shipped  from 
lighters,  all 
mixed  to- 
gether, and 
the  master 
knew  nothing 
of  their  rela- 
tive capacity. 
The  master 
siffned  two 
bills  of  lading, 
one  for  1209 
bags  and 
the  other  for 
467  bass,  de- 
liverable to  order.  The  latter  bill  of  lading  was  for  **  467  bags  rye  meal,  gross  35  tons  9  cwt," 
and  at  the  foot  of  it  was  "  contents  unknown  and  not  responsible  for  weight.**  The  bags 
were  all  marked  alike,  and  no  means  were  taken  to  indentinr  by  marks  in  the  bills  of  lading 
any  particular  bags ;  and  there  was  nothing  on  the  face  of  the  bills  of  lading  from  which  the 
master  could  see  that  they  were  intended  for  different  consignees.  When  the  ship  arriTed, 
the  defendant  by  mistake  delivered  to  the  plaintiff,  who  was  the  consignee  of  467  bags  of 
twelve  stone  each,  several  bags  which  weighed  only  eight  st^one. 

Held : — ^Per  PoUocky  C.  B.,  and  WUde,  B.,  that  the  master  was  not  responsible  to  the 
consignee  for  the  nondelivery  of  467  bags  of  the  proper  weight. — Per  Bramwdi^  B..  and 
Ckanndl^  B.,  that  the  master  was  responsible. 


he  paying  freight  and  other  charges  for  the  same.  And  the 
delivering  of  the  goods  aforesaid  at  Hull  aforesaid  was  not 
prevented  by  any  of  the  perils  or  casualties,  or  other  things 
aforesaid;  and  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed,  necessary  to  enable  the 
plaintiff  to  maintain  this  action :  Yet  the  said  goods  were 
not  delivered  to  the  plaintiff  at  Hull  aforesaid,  whereby  the 
same  were  wholly  lost  to  the  plaintiff. 

Plea. — Payment  of  IJL  lOi.  into  Court :  and  that  the  said 


Li. 
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fiom  18  enoagh  to  satisfy  the  dftim  of  the  plaintiff  in  respect       igQx, 
of  the  matter  therein  pleaded  ta  ^^"^ 

Replication. — That  the  said  som  is  not  sufficient  to  satisfy  v- 

the  chum  of  the  plaintiff  as  in  the  plea  alleged — Issue 
thereon. 

At  the  trial,  before  WiUks  B.,  at  the  Liverpool  Summer 
Assizes,  1861,  the  following  facta  appeared  (as  stated  bj 
HlUe,  B.,  in  his  judgment,  po$i^  p.  208  >— The  defendant 
was  the  master  of  a  vessel  called  the  ''  Hawk."  A  flour  Com- 
pany at  Stettin  shipped  on  board  his  vessel  1676  bays  of  rye 
meaL     These  bags,  as  it  afterwards  tmmed  out,  weighed 
some  of  them  twelve  stone  each,  and  some  eight  stone  each* 
But  the  master  was  told  nothing  of  their  weight  and  knew 
nothing  of  their  relative  capacity,  except  what  their  appear^ 
ance  may  have  told.   They  were  all  sent  on  board  in  lighters, 
and  mixed  up  together  as  one  lot  without  reference  to  their 
size.    Nothing  was  said  or  done  at  the  time  of  the  shipment 
to  indicate  that  the  1676  were  intended  to  be  separated  into 
two  lots.     They  were  accordingly  stowed  as  they  were  de* 
livered  on  board,  all  mixed  together.  Afterwards  and  before 
sailing,  the  master  had  two  separate  sets  of  bills  of  lading 
pot  before  him  for  signature,  one  for  1209  bags  and  the 
other  for  467  bags,  making  together  the  1676  bags  before 
mentioned.     All  the  bags  were  marked  alike.     The  bills  of 
lading  were  both  deliverable  to  order  of  the  shippers. 
There  were  no  means  taken  by  the  shippers  to  identify  by 
marks  in  the  bills  of  lading  any  particular  bags  as  the  sub- 
ject of  either  bill  of  lading  particularly,  and  there  was 
nothing  on  the  face  of  the  bills  of  lading  from  which  the 
master  conld  see  they  were  intended  for  different  consignees. 
When  the  ship  arrived,  the  master  delivered  1201^  bags  to 
the  holder  of  the  larger  bill  of  lading;  and  465  bags  to  the 
plaintiff,  who  was  the  indorsee  of  the  other  bill.    This  was 
two  bags  short  of  the  number ;  and  the  defendant  paid  into 
Court  what  was  admitted  to  be  sufficient  to  cover  their 
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**  Stettin 
Steun.MUl 
Joint  Stock 
Companv, 
Cora  Mm." 


value.  But  the  plaintiff  further  complained  that  the  weight 
of  the  bags  delivered  to  him  was  not  sufficient.  And  the 
charge  made  against  the  defendant,  in  substance,  was  that 
he  had,  by  mistake,  delivered  too  many  of  the  large  bags  to 
the  holder  of  the  other  bill  of  lading. 

The  defendant  contended  that,  under  the  terms  of  the 
bill  of  lading,  he  was  not  responsible  for  weight ;  and  that 
he  had  complied  with  his  contract  by  delivering  the  right 
number  of  bags  with  the  right  marks. 

The  plaintiff  contended  that'  the  proper  bags  were  in 
fact  identified  on  the  face  of  the  bill  of  lading  (a)  by  their 
weight. 

The  description  in  the  bill  of  lading  was  as  follows:— 
**  467  bags,  rye  meal  bran,  gross  35  tons  9  cwt.,  English 

(a)  The  bill  of  lading  for  the  467  bags  was  as  follows :— **  Duni- 
pace,  from  Hull,  captain  of  the  steam-ship  called  the  '  Hawk,*  which 
is  now  loading  in  Stettin,  in  order  to  sail  to  Hull  (where  my  dis- 
charging ia  to  take  place),  certify  that  I  haye  receired  in  the  hold 
of  the  said  ship  from  the  Directory  of  the  Stettin  Steam-Mill  Joint 
Stock  Company. 

**  (467)  Four  hundred  and  sizty-scTen  bags  rye  meal  bran,  gr.  35 1. 

9  cwt.  gross,  thirty-five  tons  and  nine  hundred  weight  Engl,  weight, 

under  the  subjoined  marks,  good  and  well  conditioned,  in  order  (if 

God  giTC  me  a  safe  Toyage)  to  deltTcr  them  in  the  like  good  condition 

at  Hull,  to  order,  on  payment  of  the  freight  of  (16)  fifteen  shillings 

British  sterling  per  ton,  in  full,  and  average  accustomed.    For  the 

fulfilment  hereof  I  pledge  my  person,  goods  and  the  ship  with  all 

apportenancca :  Whereof  I  hare  signed  two  bilk  of  lading  of  like 

contents,  only  availing  as  one. 

•*  Stettin,  7th  June,  1860. 

^The  goods  to  be  taken  out  within  twenty-foor  hoars  after  the 

ship's  arrira],  or  to  pay  ten  pounds  per  day  demurrage ;  and  the 

gooda  iMy  be  diachaii^  and  landed  by  the  broker  at  the  risk  and 

expense  of  the  receiTer.    Contents  unknown,  and  not  responsible  for 

weighty  measure,  leakage,  breakage,  or  damage. 

»  RobL  Dnnipace.** 
Indorsed 

""  The  Direciury  of  the  Stettin  Steam-Mill  Joint  Stock 

Ci>mi>any. 

"Th.  Fuitsch." 
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weight,  under  the  subjoined  marks.!* — And  in  the  margin        iggi, 
there  was  the  mark  annexed,  which,  as  before  stated,  was      ^^r^-^ 

llRAPLET 

the  same.  _     »• 

At  the  foot  of  the  bill  of  lading  there  was  the  following: — 

**  Contents  unknown,  and  not  responsible  for  weighty  measure^ 

leakage,  breakage  or  damage." 

Upon  these  facts  the  learned  Judge  directed  a  verdict  for 

the  plaintiff  for  34/.  \%s.  above  the  amount  paid  into  Court 

(being  the  value  of  five  tons,  which  was  the  deficiency  of 

weight);  and  leave  was  reserved  to  the  defendant  to  move 

to  enter  the  verdict  for  him. 

Overendy  in  last  Michaelmas  Term,  obtained  a  rule  nisi 

accordingly,  on  the  ground  that  the  learned  Judge,  upon 

the  evidence,  ou^ht  to  have  directed  a  verdict  for  the 

defendant. 

JEdward  James  and  Cross  shewed  cans^in  the  same  Term 
(Nov.  20). — The  language  of  the  bill  of  lading  must  be 
taken  most  strongly  against  the  defendant  who  has  signed 
it.    The  defendant  admits  that  he  has  received  467  bags  of 
meal  of  the  gross  weight  of  35  tons  9  cwt,  and  he  is  there- 
fore bound  to  deliver  that  quantity.     [Bramwellf  B. — Sup- 
pose the  bags  had  been  only  5  lbs.  short  of  the  weight, 
would  the  defendant  have  been  liable?  Or  suppose  the  same 
consignor  shipped  105  Cheshire  cheeses  weighing  5  cwt 
and  106  Dutch  cheeses  weighing  only  500  lbs.,  and  that  they 
were  all  sent  on  board  together,  though  intended  for  different 
consignees,  would  the  master  discharge  his  duty  by  deliver- 
ing the  Dutch  cheeses  to  the  person  to  whom  the  other 
cheeses  were  consigned  ?]   If  the  weight  of  35  tons  9  cwt 
be  divided  by  467,  it  will  be  clear  that  the  shipment  was 
intended  to  be  all  twelve  stone  bags.   The  words  in  the  bill 
of  lading,  '*  not  responsible  for  weight,**  do  not  mean  **  I  will 
not  be  responsible  for  the  non-delivery  of  the  quantity 
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1861.        which  I  have  receive^/  but  *'I  will  not  be  responsible  if 
^^^      the  goods  are  not  of  the  weight  described  in  the  bill  of 
^*  lading."    Such  a  provision  would  exempt  the  master  from 

liability  where  the  loss  of  weight  has  arisen  from  causes 
beyond  his  control,  as,  for  instance,  eraporation ;  but  not 
where  the  deficiency  is  caused  by  his  negligence:  FhiBipt 
▼.  Clark  (a).    [  mUe,  B.— In  Gibian  y.  Sturye  (b),  wheie  a 
portion  of  a  cargo  of  com  shipped  at  Odessa,  became  heated 
in  the  course  of  the  voyage,  whereby  its  bulk  was  increased, 
this  Court  held  that  freight  waa  payable  on  the  quantity  of 
com  shipped,  and  not  on  its  measurement  at  the  port  of 
discharge.]    The  18  &  19  Vict  c.  11 1  recites,  that «'  it  fre- 
quently  happens  that  the  goods  in  respect  of  which  bills 
of  lading  purport  to  be  signed  have  not  been  laden  on 
board,  and  it  is  proper  that  such  bilk  of  lading,  in  the  hands 
of  a  bona  fide  holder  for  value,  should  not  be  questioned  by 
the  master  or  other  person  signing  the  same,  on  the  groond 
of  the  goods  not  having  been  laden  as  aforesaid;"  aod  by 
section  3,  "  every  bill  of  lading  in  the  hands  of  a  oonsigDee 
or  indorsee  for  valuable  consideration,  repreeenting  goods 
to  have  been  shipped  on  board  a  vessel,  shall  be  ooncluave 
evidence  of  such  shipment  as  against  the  master  or  other 
person  signing  the  same,  notwithstanding  that  such  goods 
or  some  part  thereof  may  not  have  been  so  shipped,  unless 
such  holder  of  the  bill  of  lading  shall  have  had  actual  notioei 
at  the  time  of  receiving  the  same,  that  the  gooda  had  not 
been  in  tact  laden  on  board."    [PoUoek,  C.  B.— All  the 
responsibility  which  the  mastiur  undertook  was  to  deliver 
467  bags-    fFilde,  B. — Suppose  several  pipes  of  port  and 
sherry  are  shipped  together,  without  any  mark  to  disUnguish 
them,  under  one  bill  of  lading  which  states  that  the  con- 
tents are  unknown,  what  is  the  master  to  do  P     Bramxdli 

(a)  2  C.  B.,  N.  S.  156.  (&)  10  Kxch.  $32. 
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B. — He  should  refuse  to  sign  the  bill  of  lading  unless  the 
wines  were  distinguished  by  some  mark.]  Here  the  master 
has  signed  a  bill  of  lading,  not  only  for  a  certain  number  of  ». 

sacks,  but  for  sacks  of  a  particular  weight.  Moreover,  upon 
these  pleadings,  the  payment  of  money  into  Court  admits 
the  contract  as  alleged  in  the  declaration,  and  no  other  de- 
fence is  available  than  that  the  money  paid  into  Court  is 
sufficient  to  satisfy  all  damage  in  respect  of  the  non-deliyery 
of  the  goods. 

Overend  and  Quain,  in  support  of  the  rule. — The  sacks 
were  delivered  on  board  the  ship  without  being  weighed. 
The  master  did  not  know  their  weight,  and  in  order  to  pro* 
tect  himself  he  has  inserted  in  the  bill  of  lading  the  words 
^  contents  unknown,  and  not  responsible  for  weight."  If 
some  of  the  sacks  had  contained  aniseed,  the  master  would 
not  have  been  responsible,  and  if  he  could  protect  himself 
as  regards  the  contents  of  the  bags,  why  not  as  regards  their 
weight?  If  the  deficiency  in  weight  was  one  pound  only  in 
two  bags,  could  it  be  said  that  the  master  would  be  liable  ? 
There  was  no  obligation  on  him  to  weigh  the  bags ;  and  as 
be  was  bound  to  receive  them  irrespective  of  any  knowledge 
of  their  weight,  why  should  he  be  responsible  for  the  defi- 
ciency? To  render  him  liable  there  should  either  have 
been  some  specific  set  of  bags  attached  to  each  bill  of  lading, 
or  an  express  warranty  to  deliver  bags  of  the  exact  weight 
shipped.  l*here  was  nothing  to  identify  467  bags  with 
either  bill  of  lading.  The  whole  1676  hen^  were  all  mixed 
together  and  shipped  from  lighters  at  the  same  time.  All 
that  the  master  undertook  to  deliver  was  467  bags  out  of 
the  number  of  1676  which  he  received. 

Cur.  adv.  vuU. 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgments  were  now  delivered. 
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1861.  Bramwell,  B. — The  judgment  which  I  am  about  to 

^^^^      deliver  is  that  of  myself  and  my  brother  ChmmelL 

V.  xhe  way  to  treat  this  eaae  is  to  consider  it,  at  6rst,  as 

though  the  bill  of  lading  had  not  had  on  it  "contents 
unknown,  not  responsAk  for  weighty  breakage,  leakage  or 
damage,^  In  that  case  would  the  plaintiff  have  had  a  right 
to  complain  that  a  portion  of  the  bags  delivered  to  him  were 
eight  stone  bags  and  not  twelve  stone  bags  ?  We  think  he 
would«  It  is  true  that  the  two  sorts  of  bags  were  delivered 
on  board  ship  promiscuously,  but  their  difference  in  size  was 
obvious.  Now,  when  the  captain  was  called  on  to  sign  two 
bilk  of  lading  which  might,  as  they  did,  get  into  different 
hands,  he  must  have  known  that  it  was  not  left  to  him  to 
deliver  the  large  bags  to  which  of  the  two  owners  he  pleased, 
and  give  the  small  to  the  other.  It  may  be  that,  in  some 
cases,  a  captain  could  not  distinguish  which  part  of  a  ship- 
ment is  to  satisfy  one  bill  of  lading,  and  which  another; 
and  it  may  be  that  in  such  case  he  would  well  be  warranted 
in  refusing  to  sign  two  bills  of  lading;  as  if  two  casks 
with  no  marks  were  delivered,  and  he  was  called  on  to  sign 
two  bills  of  lading,  one  for  a  cask  of  beer  brewed  by  A., 
another  for  a  cask  brewed  by  B.,  with  nothing  to  distinguish 
which  was  which ;  but  if  he  does  sign  two  bills  of  lading, 
and  especially  if  he  can  distinguish  which  part  of  a  mixed 
parcel  of  goods  applies  to  one  bill  of  lading  and  which*  to 
another,  he  must  deliver  the  goods  accordingly.  .The 
shipper  has  a  right  to  expect  that  he  will  so  deliver  when 
he  signs  two  bills,  and  the  captain  cannot  be  heard  to  say, 
**  I  did  not  attend  to  it,  or  think  of  it,  or  cannot  do  it  with- 
out  taking  some  pains,  and  so  I  will  not**  The  captain,  if 
he  objects,  should  object  when  the  bills  of  lading  are 
tendered  to  him  for  signature. 

We  are  not  to  be  understood  as  saying  he  would  not  be 
responsible  if  he  could  not  identify  the  parcels,  but  he  is  if 
be  can ;   and  here  he  clearly  could,  for  it  is  obvious  that 
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large    bags  were    meant  for  the  bill  of  lading  for  467        1861. 
bags,  for  there  are  as  many,  and  at  twelve  stone  to  a  bag       "^-^--r^^ 
they  weigh  thirty-five  and  a  half  tons  (in  the  bill  of  lading  v, 

it  is  35  tons  and  9  cwt),  and  that  the  other  bags  were 
for  the  other  bill  of  lading.  There  were  more  than  467 
large  bags,  and  probably  the  weight  of  those  that  remained 
and  of  the  eight  stone  bags  was  the  weight,  or  about  the 
weight,  mentioned  in  the  other  bill  of  lading. — We  think, 
therefore,  the  bags  are  as  clearly  identified  as  though  the 
one  bill  of  lading  had  been  for  467  ^*  twelve  stone  bags," 
and  the  other  ''all  the  bags  except  467  twelve  stone 
bags.** 

Then,  does  the  memorandum  make  any  difference  ?    We 
think  none.     Its  object  was  to  protect  the  captain,  if  he 
delivered  the  right  bags,  but  they  had  not  the  right  weight 
in  them.  It  is  not  correct  to  say  that  the  plaintiff  complains 
he  has  not  the  right  vyeighL    His  complaint  is,  he  has  not  the 
right  bags.    This  is  manifest.    Suppose  the  qualities  of  the 
twelve  stone  bags  and  eight  stone  bags  had  differed,  the 
fonner  being  superior.    The  plaintiff  then  would  have  com- 
plained of  something  beyond  a  loss  of  weight.    The  illustra- 
tion given  daring  the  argument  may  be  repeated.     Eleven 
cheeses  are  sent  to  a  ship,  one  weighs  100  pounds,  the  others 
10  pounds  each.  Two  bills  of  lading  are  given,  one  for  one 
cheese  weighing  100  pounds,  the  other  for  ten  cheeses  weigh- 
ing 100  pounds,  and  each  has  such  a  memorandum  as  exists 
here,— could  the  captain  rightfully  deliver  a  10  pound  cheese 
to  the  holder  of  the  first  bill  of  lading,  and  the  100  pound 
cheese  and  nine   10  pound  cheeses  to  the  holder  of  the 
other?  Impossible.    So  if  two  casks  were  sent,  one  of  beer 
and  one  of  wine  worth  ten  times  the  beer. 

We  think,  therefore,  that  the  captain  having  signed  two 
bills  of  lading  by  which  undoubtedly  different  goods  were 
meant,  and  especially  as  he  was  able  to  distinguish  which 

vol-  VII. — N.  8.  P  EXCH. 
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1861.        was  which,  was  bound  to  do  so,  notwithstanding  a  memo- 
^^^'^^'^^      randum   introduced  for  the  purpose,  not   to  protect  him 
V-  from  delivering  the  wrong  bags,  but  from  the  right  bags  not 

having  the  weight  named. 

Wilde,  B. — I  have  to  deliver  the  judgment  of  the  Lord 

* 

Chief  Baron  and  myself. 

This  was  an  action  on  a  bill  of  lading,  for  not  delivering 
the  proper  quantity  of  goods  to  the  indorsee  of  the  bill  of 
lading. 

The  question  in  the  cause  was  reserved  for  the  Court 
upon  facts  not  disputed  at  the  trial,  and  they  were  as  fol- 
lows : — (His  lordship  then  stated  the  facts  as  above  set  forth, 
p.  201,  and  proceeded).  The  plaintiflP's  contention  was,  that 
if  the  weight  of  35  tons  9  cwt.  be  divided  by  467,  it  will  be 
clear  that  the  shipment  was  intended  to  be  all  twelve  stone 
bags.  If  the  calculation  be  made,  it  will  I  think  be  found 
that  the  weight  given  does  not  by  any  means  exactly  corre- 
spond with  467  bags  at  twelve  stone  each.  To  make  the 
full  weight,  each  bag  must  weigh  more  than  twelve  stone. 

These  being  the  terms  of  the  bill  of  lading,  the  question 
that  arises  is,  whether  the  master  has  contracted  to  deliver 
the  specified  weight  as  well  as  the  specified  number  of  bags. 

It  was  not  argued,  that,  provided  the  right  bags  were 
delivered,  he  was  bound  to  the  exact  weight.  The  memo- 
randum as  to  not  being  '*  responsible  for  weight  **  was  said 
to  apply  to  such  and  only  such  a  complaint  But  it  was 
said  that  he  was  bound  to  the  weight  so  far  as  it  identified 
the  particular  bags. 

I  have  great  difficulty  in  adopting  this  conclusion.  It 
gives  rise  to  several  considerations  of  great  importance, 
because  of  most  general  application. 

How  far  is  the  master  of  a  vessel  bound  to  seek  out  the 
identity  of  the  bales,  packages,  or  particular  goods,  which 
the  shipper  intends  to  be  the  subject  of  a  separate  conagn- 
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meDt,  by  an  investigation  of  their  weight  ?  Whose  duty  is 
it,  after  goods  have  been  put  on  board  as  one  lot,  all  mixed 
together  and  the  subject  of  one  shipment  only,  to  manifest  v. 

.  .  ,  .  DUNIPAOS. 

on  the  bill  of  lading  any  intended  separation  of  them  by 
some  clear  identifying  marks  ?  What  would  be  the  practical 
working  of  a  rule  which  cast  on  the  master  the  duty  of 
weighing  packages  of  various  sizes,  until  he  had  made  (he 
right  weight  out  of  the  right  number  of  packages  ? 

On  this  subject  a  most  important  admission  was  made  at 
the  trial,  namely,  ''that  no  weighing  ever  takes  place  on 
board  ship."  Such  is  the  present  practice.  How  far  will  a 
decision,  that  this  duty  is  cast  upon  the  master  in  future,  be 
compatible  with  the  means  at  his  command  or  the  ezpedi- 
Uous  discharge  of  the  ship  ? 

It  is  said  that,  in  the  present  instance,  the  calculation  could 
be  easily  made.  But  the  principle  is  a  general  one,  and  the 
form  of  the  bill  of  lading  of  most  common  occurrence.  It 
is  obvious  that  numerous  cases  may  arise  in  which  the  cal- 
culation would  be  most  difficult,  and  the  bales  or  packages 
which  in  the  present  instance  were  of  only  two,  might  be  of 
many  and  various  sizes.  Out  of  1000  bales  of  various  sizes, 
the  master  might  have  to  select  six  or  ten  as  the  subject  of 
a  separate  bill  of  lading,  without  any  mark  to  guide  him — 
all  confused  together  by  the  shipper  when  delivered  on 
board,  and  all  similar  in  outward  appearance. 

Is  the  principle  to  apply  to  all  such  cases,  or  only  to  those 
in  which  the  calculation  is  easy  and  apparent  ? 

Be  it  remembered  also,  that  the  question  on  this  record 
is  one  of  contract,  and  not  negligence.  Can  the  meaning  of 
the  contract  depend  upon  the  facility  of  the  calculation  by 
which  the  master  might  have  fulfilled  it  ? 

And  so  the  argument,  that  with  a  little  trouble  the  master 
might  have  made  all  right,  receives  its  answer.  For  if  that 
had  been  the  question,  and  the  charge  against  him  had  been 

p  2 


210 


EXCHEQUER   REPORl^. 


that  he  was  negligent  in  the  discharge  of  hb  duty,  the  case 
ought  to  have,  and  would  have,  been  submitted  to  the  jury. 
_    »•  On  such   a  question  the  jury  would  have  looked  at  the 

PUMPACB.  *  . 

whole  case.  Ther  would  have  considered  whether  the  real 
fault  was  with  the  master,  who  was  never  accustomed  to 
weigh  goods  at  all,  or  with  the  shipper  who  had  the  simplest 
and  most  usual  of  all  means  of  identification  in  his  power, 
by  putting  a  separate  mark  on  the  bags  intended  for  separate 
delivery. 

These  considerations  induce  me  to  approach  the  real 
question,  namely,  the  construction  of  the  contract  itself,  with 
the  desire  to  see  my  way  very  clearly  before  I  impose  on 
the  shipowner  an  obligation  to  which  it  is  probable  he  did 
not  intend  to  bind  himself^  or  a  practice  for  which  the 
means  at  his  disposal  on  board  ship  do  not  fit  him. 

Now  the  words  '*  gross  35  tons  9  cwt.  English  weight ' 
are  to  be  read  in  connection  with  the  memorandum  "  not 
responsible  for  weight.**  And  after  much  consideration,  and 
the  fullest  desire  to  agree  with  the  rest  of  the  Court,  I  am 
of  opinion  that  there  is  nothing  which  entitles  me  to  restrain 
the  generality  of  the  memorandum ;  that  the  master  is, 
as  he  has  in  terms  said  in  the  bill  of  lading,  not  respon- 
sible for  weight;  and  that  he  complied  with  his  contract 
when  he  delivered  the  right  number  of  bags  with  the  right 
marks. 

What  then  was  the  object  of  inserting  weight  at  all  ?  To 
this  I  answer — To  enable  the  merchant  to  sell  the  goods 
before  arrival.  Without  it  there  would  be  no  definite 
quantity  to  sell.  I  believe  it  to  be  ordinary  and  usual  to 
insert  it  for  that  purpose. 

The  practice  of  not  weighing  on  the  ship  would  seem  to 
shew  that  it  is  not  usual  to  adopt  it  for  the  purpose  of  iden- 
tification. And  I  am  loth,  by  the  mere  construction  of  the 
contract,  or  on  any  view  of  what  trouble  the  master  might 
reasonably  take,  to  interfere  with  the  existing  course  of 
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business,  with  reference  to  which  the  contract  itself  must  be       1861. 
presomed  to  have  been  made.  v-^-r^-i/ 

.  .  Bradlkt 

Mj  judgment  is  therefore  for  the  defendant ;  and  I  think  «• 

the  rule  to  enter  the  verdict  for  him  should  be  absolute. 

Bramwell,  B. — The  Court  being  equally  divided  in 
opinion,  roy  brother  ffilde  withdraws  bis  judgment,  in  order 
to  afford  an  opportunity  of  taking  the  case  to  a  Court  of 
error.     The  rule  will  therefore  be  discharged. 

Rule  discharged. 


Charles  Plant  and  William  Plant  ».  Thomas  Tay- 
lor, Peter  Thomabon,  Mart  Ann  Mills,  John 
Johnson  and  Sarah  his  Wife.  July  6. 

JuiJECTMENT  to  recover  possession  of  a  dwelline-house.  In  1738  a  term 

^  .  of  600  years 

land,  and  premises,  situate  at  Cranage,  in  the  county  of  was  created 

^1  under  a  settle- 

V/uester.  ment  made  on 

At  the  trial,  before  Byks,  J.,  at  the  (yheshire  Spring  Assizes,  of^the^^r 

of  R.  T.,  for 
the  purpose  of  raising  portions  for  younger  children,  and  afterwards  to  attend  the  inheritance. 
In  178$  the  father  of  K.  T.  being  dead,  bj  a  deed  to  which  the  younger  children  were  parties, 
the  term  was  assigned  to  H.  as  a  security  partly  for  the  money  necessaiy  to  pay  the  portions, 
and  which  by  the  deed  were  declared  to  naye  been  paid.  Li  1784,  B.  T.,  the  owner  of  the 
fee,  executed  a  settlement  by  which  the  premises  were  conyeyed  in  trust  for  himself  for  life, 
remainder  to  T.  T.,  his  son,  for  life,  witn  power  of  appointment  to  his  lawful  children  as 
tenants  in  common  in  fee,  and  in  default  of  such  issue  to  K  T.  for  life  with  the  like  ^wer 
of  appointment.  This  settlement  was  made  expressly  subject  to  the  term,  which  was  assigned 
to  0.  and  declared  to  attend  the  inheritance.  In  1841,  a  deed  was  executed  by.T.  T. 
and  his  three  reputed  children,  whereby  it  was  declared  that  O.  should  stand  possessed  of 
the  term  as  a  security  for  100^.  lent  by  W.  to  them,  and  subject  thereto  to  attend  the 
inheritance.  In  1843,  T.  T.  executed  an  appointment,  subject  to  the  mortgage,  under  which 
appomtment  his  three  reputed  children  Tthe  aefendants)  claimed.  In  1844,  by  a  deed,  reciting 
the  aboye  deeds,  the  administrator  oi  O.  conyeyed  the  term  to  M.  in  trust  for  J.  M.  (the 
husband  of  one  of  the  defendants),  who  had  paid  off  W.,  and  then  upon  trust  for  the  defend- 
ants; and,  subject  to  those  trusts,  to  attend  the  inheritance.  E.  T.  executed  a  power  of 
appointment  in  fayour  of  her  children,  under  which  the  plaintiff  claimed. 

The  plaintiffs  proyed  that,  at  the  time  T.  T.  married  the  mother  of  the  defendants,  he  was 
married  to  another  woman.  The  defendants  proposed  to  prove,  by  the  reputed  son  of  T.  T., 
deelaraltons  of  his  &ther  shewing  that  the  first  marriage  was  inyalid ;  but  this  eyidence  was 
rejected- 

Hdd: — ^First,  that  this  was  a  satisfied  term  within  the  meaning  of  the  8  &  9  Vict.  c.  112, 
and  could  not  be  set  up  against  the  owners  of  the  inheritance. 

Secondly,  that  eyidence  of  the  declarations  of  T.  T.  was  properly  rejected. 
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1860,  the  following  facts  appeared : — By  indentures  of  lease 
and  release,  the  lease  made  the  26th  and  the  release  made  the 
27th  January,  1784,  between  Richard  Taylor  and  Hannah  his 
wife  of  the  one  part,  and  W.  Chesworth  and  G.  Chesworth 
of  the  other  part:  Richard  Taylor,  as  well  for  making  a 
provision  for  the  said  Hannah  his  wife,  in  performance  of  a 
certain  agreement  made  previous  to  and  in  consideration  of 
their  marriage,  &c.,  and  in  consideration  of  the  sum  of  10«., 
&c.,  did  grant,  bargain,  sell,  release  and  confirm  unto  the 
said  W.  Chesworth  and  G.  Chesworth,  and  their  heirs  and 
assigns,  all  that  messuage  or  dwelling-house,  &c.  (the  pre- 
mises in  question):  habendum,  upon  the  trusts  therein  con- 
tainedj  that  is  to  say,  to  the  use  of  the  said  Richard  Taylor 
during  his  life :  remainder,  to  the  use  of  the  said  Hannah 
Taylor^  during  her  life :  remainder,  to  the  use  of  Thomas 
Taylor,  only  son  of  the  said  Richard  Taylor,  during  his  life : 
remainder,  to  the  use  of  the  children  of  the  said  Thomas 
Taylor,  the  son,*  lawfully  begotten,  and  their  heirs,  in  such 
shares  as  the  said  Thomas  Taylor  by  deed  or  will  should 
appoint;  and  for  want  of  such  appointment,  to  the  use  of 
the  said  children  equally,  as  tenants  in  common :  and  for 
default  of  such  issue,  to  the  use  of  Elizabeth  Taylor,  daugh- 
ter of  the  said  Richard  Taylor,  during  her  life :  remainder 
to  the  use  of  the  children  of  the  said  Elizabeth  Taylor,  law- 
fully begotten,  and  their  heirs,  in  such  shares  as  the  said 
Elizabeth  Taylor  by  deed  or  will  should  appoint;  and  for 
want  of  such  appointment,  to  the  use  of  her  children  as 
tenants  in  common.    Covenant  by  the  said  Richard  Taylor 
that  the  premises  thereby  settled  then  were  and  should  re- 
main free  from  incumbrances,  except  an  indenture  of  mort- 
gaffe  of  the  said  premises,  bearing  date  the  27th  day  of  Sep- 
tember last,  to  J.  Hollins,  for  the  term  of  500  years,  for 
securing  the  sum  of  440/.  and  interest,  which  said  term,  as 
to  the  thereby  released  premises,  was  thereby  agreed  to  be 
assigned  in  trust  to  attend  the  inheritance  thereof. 
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By  indenture  of  lease,  release  and  assignment,  the  lease        1861. 
made  the  5th,  and  the  release  made  the  6th  of  July,  1784, 
between  Richard  Harwar  of  the  first  part,  Richard  Taylor 
of  the  second  part,  J.  Hollis  of  the  third  part,  W.  Ches- 
worth  and  G.  Chesworth  of  the  fourth  part,  and  R.  Okell 
of  the  fifth  part :  reciting  (inter  alia)  that  by  indenture  of 
release,  dated  the  20th  April,  1770,  made  between  the  said 
Richard  Taylor  of  the  one  part,  and  Thomas  Harwar  of 
the  other  part,  the  said  messuage,  &c.  (the  premises  in 
question)  were  conveyed  in  fee  to  Thomas  Harwar  by  way 
of  mortgage  for  securing  payment  of  60il  and  interest :  that 
by  indenture  of  release,  dated  the  21st  August,  1783,  made 
between  Richard  Taylor  and  Hannah  his  wife  of  the  first 
part,  Thomas  Harwar  of  the  second  part,  J.  Cross  of  the 
third  part,  Joseph  Harwar  of  the  fourth  part,  and  Richard 
Harwar  of  the  fifth  part,  the  premises  in  question  were  re- 
leased to  J.  Cross  to  make  him  tenant  of  the  fireehold  for 
suflPering  a  recovery,  and  that  the  recovery  when  suffered 
should  enure  to  the  use  of  Richard  Harwar,  his  heirs  and 
assigns,  in  trust  for  Thomas  Harwar,  for  securing  payment 
of  150/.  and  interest,  and  after  payment,  in  trust  for  Richard 
Baylor,  his  heirs  and  assigns :  that  by  indenture,  dated  the 
27th  September,  1783,  between  6.  Chesworth,  adminis- 
trator of  Peter  Chesworth  (surviving  trustee  named  in  the 
indenture  of  lease  therein  recited,  as  to  the  term  of  500 
years  thereby  limited),  of  the  first  part,  William  Taylor, 
Robert  Taylor,  John  Russell  and  Margaret  his  wife,  James 
Wakefield  and  Hannah  bis  wife,  Mary  Taylor  and  Elizabeth 
Taylor  (which  said  William  Taylor,  Robert  Taylor,  Mar- 
garet Russell,  Hannah  Wakefield,  Mary  Taylor  and  Eliza- 
beth Taylor  were  the  six  younger  children  of  Thomas 
Taylor,  then  deceased,  by  Elizabeth  his  wife,  then  deceased), 
of  the  second  part,  and  Richard  Taylor  of  the  third  part : 
reciting  that  by  indentures  of  lease  and  release,  dated  the 
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1861.        1st  and  2nd  of  March,  1738,  made  previous  to  the  marriage 
of  the  said  Thomas  Taylor  with  the  said  Elizabeth  his  wife, 


Plant 


V'  the  said  messuage,  lands,  &c.,  were  settled  to  the  use  of  the 

Tatlok. 

said  Thomas  Taylor,  father  of  the  said  Richard  Taylor,  for 

his  life,  and  after  his  decease,  subject  to  a  jointure  for  Eliza* 
beth  his  wife  for  her  life,  to  the  use  of  William  Taylor  and 
Peter  Chesworth,  their  executors,  &c.,  for  the  term  of  500 
years,  in  trust  for  raising  2Q0L  for  the  portions  of  the  younger 
children  of  the  said  Thomas  Taylor  by  Elizabeth  his  then 
intended  wife ;  with  remainder  to  the  first  and  other  sons  of 
the  said  Thomas  Taylor,  in  tail  general ;  also  reciting  that 
Richard  Taylor  had  applied  to  J.  Hollins  to  lend  him  the 
sum  of  200/.  to  discharge  the  trusts  of  the  said  term  of  500 
years,  and  also  to  advance  him  the  further  sum  of  200/. :  it 
was  witnessed  that  in  consideration  of  200/.,  by  the  direction 
of  the  said  G.  Chesworth  and  Richard  Taylor  paid  by  the 
said  J.  Hollins,  viz.  33/1  6«.  8^^  to  each  of  the  six  younger 
children  of  the  said  Thomas  Taylor,  and  the  further  sum  of 
240/.  to  the  said  Richard  Taylor  also  paid  by  the  said  J. 
Hollins,  the  said  G.  Chesworth  (by  desire  of  the  said  younger 
children),  and  also  the  said  Richard  Taylor,  did  bai^in, 
sell,  and  assign  unto  the  said  J.  Hollins  the  said  messuage, 
lands,  &c. :  habendum  for  the  remainder  of  the  said  term  of 
500  years,  subject  to  the  proviso  for  redemption  on  payment 
of  440/.  and  interest:  also  reciting  that  by  an  indenture, 
dated  the  27th  September,  1783,  Thomas  Harwar,  on  pay- 
ment to  him  of  150/.  6«.  6</.,  released  the  said  Richard 
Taylor  from  all  claims,  and  also  released  to  the  said  Richard 
Harwar  all  the  estate  and  interest  of  him  the  said  Thomas 
Harwar  in  and  to  the  said  messuage,  lands,  &c.,  vested  in 
Richard  Harwar,  in  trust :  also  reciting  the  indentures  of 
lease  and  release  of  the  26th  and  27th  January,  1784  (the 
marriage  settlement  of  Richard  Taylor) :  also  that  it  had 
been  agreed  that  the  messuage,  lands,  &c.,  comprised  in  the 
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indenture  of  the  27th  January,  1784,  should  be  conveyed* 
by  Richard  Harwar  to  the  said  W.  Ches worth  and  G.  Ches- 
worth,  and  their  heirs,  upon  the  trusts  therein  limited;  and 
that  the  residue  of  the  said  term  of  500  years,  as  to  the  same 
messuages,  lands,  &c.,  should  be  assigned  to  the  said  R, 
Okell,  in  trust  to  attend  the  inheritance  thereof,  for  the 
same  uses :  It  was  witnessed  that  for  the  considerations,  &c., 
Richard  Harwar  did  bai^ain,  sell,  assign,  &c.,  unto  W. 
Chesworth  and  G.  Chesworth,  all  that  messuage,  &c.  (the 
premises  in  question) :  habendum,  upon  the  trusts  and  sub- 
ject to  the  proviso,  declarations,  agreements,  and  limitations 
in  the  indentures  of  lease  and  release  of  the  26th  and  27th 
January,  1784,  limited,  expressed,  and  declared  concerning 
the  same :  and  it  was  further  witnessed,  that  for  the  con- 
siderations, &C.,  J.  HoUins  did  assign,  &c.,  unto  the  said  R. 
Okell  the  said  messuage,  &c. :  habendum,  for  the  remainder 
of  the  said  term  of  500  years,  in  trust  for  the  said  W.  Ches- 
worth and  G.  Chesworth,  their  heirs  and  assigns,  for  such 
uses,  trusts,  &c.,  as  in  the  said  indentures  of  lease  and  re- 
lease of  the  26th  and  27th  January,  1784,  were  limited,  e|E- 
pressed  and  declared  concerning  the  same :  **  To  the  tn* 
tent  thai  the  same  term  may  be  preserved  and  kept  on  foot  to 
attend,  wait  upon,  and  go  along  with  the  freeliold,  reverston, 
and  inheritance  of  the  same  premises,  in  order  to  protect  and 
defend  the  same  from  and  against  all  mesne  incumbrances,  if 
avy  such  there  beJ* 

By  indenture  of  mortgage,  dated  the  23rd  January,  1841, 
made  between  Thomas  Taylor,  the  elder,  of  the  first  part, 
Mary  Ann  Taylor,  John  Johnson  and  Sarah  his  wife,  and 
Thomas  Taylor,  the  younger,  of  the  second  part,  and  Samuel 
Whitehead  of  the  third  part:  reciting  the  indentures  of 
lease  and  release  of  the  26th  and  27th  January,  1784;  the 
indenture  of  the  6th  July,  1784 :  also  reciting  that  Robert 
Taylor  and  Hannah  his  wife  had  died ;  that  Thomas  Taylor, 
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the  elder,  had  attained  the  age  of  74  years;  that  the  said 
Mary  Ann  Taylor,  Sarah  Johnson  and  Thomas  Taylor,  the 
younger,  were  the  only  saryiving  children  of  Thomas  Taylor, 
the  elder,  and  had  attained  the  age  of  twenty-one  years; 
and  that  the  parties  of  the  first  and  second  parts  had  applied 
to  the  said  Samnel  Whitehead  to  lend  them  100/. :  it  was 
witnessed  that  in  consideration  of  lOOi!.,  &c.,  the  said 
Thomas  Taylor,  the  elder,  Mary  Ann  Taylor,  John  John- 
son and  Sarah  his  wife,  and  Thomas  Taylor,  the  younger, 
did  grant,  &c.,  and  demise  unto  the  said  Samuel  Whitehead, 
his  executors,  &a,  all  that  messuage,  &c.,  comprised  iu  and 
conveyed  by  the  indentures  of  lease  and  release  of  the  26th 
and  27th  January,  1784:  habendum,  for  the  term  of  2000 
years,  upon  trust,  when  he  should  think  proper,  to  sell  the 
same.  Declaration:  that  the  said  R.  Okell  should  stand 
possessed  of  the  said  hereditaments ^/br  the  residue  of  the  said 
term  of  500  years,  in  trust  for  the  said  Samuel  Whitehead^  his 
executors,  &c.,  and  to  be  assigned  and  disposed  of  as  he  or 
they  should  direct  or  appoint,  ^br  better  securing  the  repay- 
ment of  the  said  sum  of  \O0L  and  interest;  and,  subject 
thereto,  in  trust  to  attend,  wait  upon,  and  go  along  with  the 
reversion  and  inheritance  of  and  in  the  said  premises,  in  order 
to  preserve  the  same  from  all  mesne  charges  and  ineumbrances, 
if  any  such  there  wereJ^ 

By  indenture  of  the  Ist  May,  1843,  made  between  the 
said  Thomas  Taylor,  the  elder,  of  the  one  part,  and  Mary 
Ann  the  wife  of  James  Mills,  Sarah  the  wife  of  John  John- 
son, and  Thomas  Taylor,  the  younger,  of  the  other  part : 
reciting  the  indentures  of  lease  and  release  of  the  26th  and 
27th  January,  1784,  the  death  of  the  said  Richard  Taylor 
and  Hannah  his  wife;  and  that  Mary  Ann  Mills,  Sarah 
Johnson,  and  Thomas  Taylor,  the  younger,  were  the  only 
surviving  children  of  Thomas  Taylor,  the  elder :  also  recit- 
ing the  indenture  of  the  23rd  January,  1841:  that  Thomas 
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Taylor^  the  elder,  was  desirous  of  settling  the  hereditaments  1861. 
thereinafter  mentioned:  It  was  witnessed,  that  in  considera^ 
tion  of  the  natural  love  and  affection  which  the  said  Thomas 
Taylor,  the  elder,  had  and  bore  for  and  towards  his  said 
children  Marj  Ann  Mills,  Sarah  Johnson,  and  Thomas 
Taylor,  the  younger,  &c.,  the  said  Thomas  Taylor,  the 
elder  (pursuant  to  and  in  exercise  and  execution  of  the 
powers  and  authority  for  that  purpose  vested  in  him  by  the 
indenture  of  the  27  th  January,  1784),  did,  by  that  deed,  &c., 
attested  by  two  persons,  &c.,  appoint  all  that  messuage, 
land^  &C.,  comprised  in  and  couTeyed  by  the  indentures  of 
lease  and  release  of  the  26th  and  27th  January,  1784,  to 
the  use  of  the  said  Mary  Ann  Mills,  Sarah  Johnson  and 
Thomas  Taylor,  their  heirs  and  assigns  for  ever,  as  tenants 
in  common:  subject  nevertheless  to  the  payment  of  the 
mortgage  sum  of  lOOL  and  interest  due  under  the  mortgage 
security ;  and  such  mortgage  debt  shall  from  henceforth  be^ 
come  the  proper  debt  of  the  said  Mary  Ann  Mills,  Sarah 
Johnson  and  Thomas  Taylor ^  the  younger, — habendum,  to 
them,  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 
subject  as  thereinbefore  mentioned. 

On  the  21st  November,  1844,  administration  of  the 
goods,  chattels,  &c.,  of  Robert  Okell,  deceased,  limited  to 
the  said  term  of  500  years,  was  granted  by  the  Consistory 
Court  of  the  Bishop  of  Chester  to  Alfred  Collins. 

By  indenture  of  the  2nd  December,  1844,  made  between 
Samuel  Whitehead  of  the  first  part,  James  Mills  and  Mary 
Ann  his  wife,  John  Johnson  and  Sarah  his  wife,  and  Thomas 
Taylor,  the  younger,  of  the  second  part,  the  said  James 
Mills  of  the  third  part,  James  Turner  of  the  fourth  part, 
Alfred  Collins  of  the  fifth  part,  and  Joseph  Mills  of  the 
sixth  part :  reciting  the  indenture  of  mortgage  of  the  23rd 
January,  1841 :  the  indenture  of  release  of  the  27th  January, 
1784:  the  indenture  of  release  of  the  6th  July,  1784:  and 
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1861.        ^®  indenture  of  appointment  of  the  Ist  of  May,  1843 :  that 
^tp*^^      the  sum  of  100/«  still  remained  owins  to  the  said  Samuel 
V.  -Whitehead,  under  the  said  indenture  of  mortgage,  bat  that 

all  interest  had  been  paid:  that  the  said  Samuel  White- 
head having  requested  the  parties  thereto  of  the  second  part 
to  pay  him  the  said  sum  of  100/.,  the  sud  James  Mills  had, 
at  the  request  of  the  said  other  parties  of  the  second  part, 
agreed  to  pay  the  same  sum  on  having  the  security  of  the 
mortgaged  hereditaments  and  premises  in  manner  therein- 
after expressed  for  the  repayment  of  the  same  and  interest: 
It  was  witnessed,  that  in  pursuance  of  the  said  recited  agree- 
ment, and  in  consideration  of  100/.  pud  by  the  said  James 
Mills,  at  the  request  and  by  the  direction  of  the  other  parties 
thereto  of  the  second  part,  to  the  said  Samuel  Whitehead, 
he,  the  said  Samuel  Whitehead,  at  the  request  and  by  the 
direction  and  on  the  nomination  of  the  said  James  Mills, 
did  thereby  baigain,  sell  and  transfer,  and  at  the  like  re- 
quest and  by  the  like  direction  of  the  said  James  Mills,  and 
on  his  nomination,  the  several  other  persons  parties  thereto 
of  the  second  part,  and  each  and  eveiy  of  them,  did  thereby 
ratify  and  confirm  unto  the  said  James  Tumer,  his  execu- 
tors, &c.,  in  trust  nevertheless  for  the  said  James  Mills,  the 
said  sum  of  lOOiL  secured  by  the  recited  indenture  of  mort- 
gage and  the  interest,  &c.  And  as  to  the  said  messuage, 
lands,  &c.,  for  all  the  residue  then  unexpired  of  the  said  * 
term  of  2000  years  created  by  the  recited  indenture  of 
mortgage;  nevertheless  upon  and  for  the  trusts  for  sale, 
&c.,  declared  in  the  same  indenture.  And  after  reciting 
that  the  said  James  Mills  was  desirous,  and  it  had  been 
agreed,  that  the  said  term  of  500  years  created  by  the  in- 
denture of  the  2nd  March,  1738,  should  be  got  in  and 
assigned  to  the  said  Joseph  Mills,  upon  the  trusts  therein- 
after declared  concerning  the  same :  and  reciting  the  death 
of  B.  Okell  in  the  year  1806,  and  the  grant  of  administra- 
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tion  of  bis  goods,  chattels,  &v.y  limited  to  the  said  term  of  1861. 
500  years:  It  was  witnessed,  that  in  pursuance  of  such 
desire  of  the  said  James  Mills,  &c.,  the  said  Alfred  Collins, 
at  the  request  and  by  the  direction*  of  the  several  persons 
parties  thereto  of  the  second  part,  &c.,  did  thereby  bargain, 
sell,  and  assign  unto  the  said  Joseph  Mills,  his  executors, 
&C.,  all  and  singular  the  said  messuage,  lands,  &c.,  com- 
prised in  the  said  term  of  500  years:  habendum,  for  all  the 
residue  then  to  come  and  unexpired  of  the  said  term  of  500 

years  created  by  the  said  indenture  of  the  2nd  March,  1738: 

• 

Upon  trust,  in  the  first  place,  for  more  effectually  securing 
unto  the  said  James  Turner,  in  trust  nevertheless  for  the 
said  James  Mills,  payment  of  the  said  sum  of  lOOL  and 
interest,  according  to  the  purport,  true  intent  and  meaning 
of  the  said  recited  indenture  of  mortgage,  &c. :  Upon  trust, 
in  the  next  place,  for  the  said  Mary  Ann  Mills,  Sarah 
Johnson  and  Thomas  Taylor,  the  younger,  and  their  res- 
pective heirs  and  assigns,  as  tenants  in  common,  and  to  be 
firom  time  to  time  assigned  and  disposed  of  as  they  should 
direct ;  And,  sttbject  to  the  trusts  aforesaid^  to  attend  and  wait 
upcn  and  go  along  with  the  reversion  and  inheritance  of  the 
same  premises,  in  order  and  to  the  intent  to  protect  and  preserve 
the  same  from  all  mesne  charges  and  incumbrances,  if  any 
such  there  were. 

The  defendants  Thomas  Taylor,  Mary  Ann  Mills  and 
Sarah  Johnson  were  the  reputed  children  of  Thomas  Taylor, 
the  only  son  of  Richard  Taylor,  who  made  the  settlement 
of  the  27th  January,  1784;  and  the  defendants  were  in 
possession  of  the  property  in  question  under  the  appoint- 
nient  by  Thomas  Taylor  of  the  Ist  May,  1843.  The  de- 
fendant Peter  Thomason  was  the  tenant  in  possession.  The 
plaintiff  William  Plant  was  the  son  of  Elizabeth  Plant  (for- 
merly Elizabeth  Taylor),  the  only  daughter  of  Richard 
Taylor,  and  the  plaintiff  Charles  Plant  was  the  only  son 
and  heur  of  her  other  son  Thomas,  and  they  claimed  the 
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property  under  an  appointment  made  by  Elizabeth  Plant,  in 
pursuance  of  the  power  contained  in  the  settlement  of  the 
27th  January,  1784,  in  default  of  lawful  issue  of  Thomas 
Taylor. 

Evidence  was  adduced  on  the  part  of  the  plaintiffs  to 
prove  that,  in  the  year  1794,  Thomas  Taylor  married 
Ann  Wickstead,  and  that  shortly  afterwards,  and  in  the 
lifetime  of  Ann  Wickstead,  he  married  Martha  Barddey, 
who  was  the  mother  of  the  three  above-named  defendants. 
Ann  Wickstead  died  in  the  year  1844.  The  defendant 
Thomas  Taylor  and  his  two  sisters  had  received  the  rents  of 
the  prembes  since  1844.  James  Mills,  the  husband  of  Maty 
Ann  Mills,  was  dead. 

On  the  part  of  the  defendants,  it  was  proposed  to  prove 
that  Ann  Wickstead,  at  the  time  Thomas  Taylor  married 
her,  was  a  married  woman.  The  defendant  Thomas 
Taylor  was  then  called  as  a  witness,  Bxid  the  defen- 
dants^ counsel  proposed  to  ask  him  what  his  ftther, 
Thomas  Taylor,  had  said  with  reference  to  his  marriage 
with  Martha  Bardsley.  It  was  objected  that  any  declara- 
tions of  his  father  made  to  the  defendant,  as  to  his  legiti- 
macy, were  not  admissible  in  evidence.  The  learned  Judge 
rejected  the  evidence  on  the  ground  that  the  defendant  was 
no  member  of  the  family,  since  it  was  proved  that  he  was 
illegitimate. 

The  defendants*  counsel  then  submitted  that  the  term  of 
500  years  created  by  the  indenture  of  the  2nd  March,  1738, 
was  still  subsisting,  and  was  a  bar  to  the  plaintiffs*  recovery 
in  this  action.  The  learned  Judge  was  of  that  opinion,  and 
accordingly  directed  a  verdict  for  the  defendants,  reserving 
leave  to  the  plaintifis  to  move  to  enter  it  for  them. 

V.  WilUamsy  in  Easter  Term,  1860,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  term  of  600  years  was 
a  satisfied  term,  and  had  ceased,  under  the  8  &  9  Vict.  &  112, 
and  that  the  defendants  were  not  entitled  to  its  protection. 


TRINITY   VACATION,    26   VICT.  221 

Webby,  in  the  same  term,  obtained  a  rule  whereby  it  was 
ordered,  that  in  the  event  of  the  Court  making  the  plaintiffs* 
rule  absolute  to  enter  the  verdict  for  them,  the  plaintiffs 
then  shew  cause  why  a  new  trial  should  not  be  had  on  the 
ground  of  the  improper  rejection  of  the  evidence  of  the 
declarations  of  Thomas  Taylor,  deceased. 

WeUby  (with  whom  was  Beavan)  shewed  cause  (a) 
against  the  plaintifls*  rule  to  enter  the  verdict  for  them.— 
The  term  of  500  years,  created  by  the  indenture  of  the  2nd 
of  March,  1738,  is  not  a  term  which  has  ceased  under  the 
8  &  9  Vict  c.  112,  and  the  defendants  are  entitled  to  its 
protection.  The  first  section  of  that  Act  enacts  "  that  every 
satisfied  term  of  years  which,  either  by  express  declaration 
or  by  construction  of  law,  shall  upon  the  31st  day  of  Decem- 
ber, 1845,  be  attendant  upon  the  inheritance  or  reversion 
of  any  lands,  shall  on  that  day  absolutely  cease  and  deter- 
mine as  to  the  land  upon  the  inheritance  or  reversion  whereof 
SQch  term  shall  be  attendant  as  aforesaid ;  except  that  every 
such  term  of  years  which  shall  be  so  attendant  as  aforesaid 
by  express  declaration,  although  hereby  made  to  cease  and 
determine,  shall  afford  to  every  person  the  same  protection 
against  every  incumbrance,  charge,  estate,  right,  action, 
suit,  claim,  and  demand,  as  it  would  have  afforded  to  him  if 
it  had  continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with,  after  the  said  31st  day  of  December,  1845 ;  and 
shall,  for  the  piu*pose  of  such  protection,  be  considered  in 
every  Court  of  law  and  of  equity  to  be  a  subsisting  term." 
Eist,  this  term  of  500  years  is  not  a  satisfied  term.  Secondly, 
it  is  not  a  term  which,  on  the  3l8t  December,  1845,  was, 
either  by  express  declaration  or  construction  of  law,  attend- 
ant on  the  inheritance ;  for,  by  the  indenture  of  the  2nd  of 
December,  1844,  it  was  expressly  assigned  in  trust  for  se- 

(a)  In  Trinity  Term,  1860,  June  8. 
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curing  payment  of  a  mortgage  debt  and  interest ;  and  upon 
a  further  trust  for  the  three  defendants^  the  children  of 
Thomas  Taylor,  the  elder,  and,  subfect  to  those  trusts,  to 
attend  the  inheritance :  Doe  d.  Clay  v.  Jones  (a).  Thirdly^ 
assuming  that  the  term  was,  on  the  Slst  December,  1845, 
attendant  upon  the  inheritance,  it  is  within  the  exception 
of  the  statute,  for  the  indenture  of  the  2nd  of  December, 
1844,  contains  an  express  declaration  that  the  term  shall 
attend  the  inheritance,  in  order  to  protect  it  from  incum- 
brances.    The  defendants  would  have  been  entitled  to  the 
protection  of  this  term,  if  the  8  &  9  Vict.  c.  1 12  had  not 
passed,  and  therefore  it  must,  for  the  purpose  of  their"protec- 
tion,  be  considered  a  subsisting  term.    Cottrell  v.  Hughes  {b) 
is  an  authority  that  regard  must  be  had  to  the  right  of  the 
defendants  on  the  Slst  of  December,  1845,  and  if  at  that 
time  a  Court  of  equity  would  not  have  restrained  the  de- 
fendants from  setting  up  this  term  they  are  now  entitled  to 
its  protection.     In  that  case,  two  terms  of  1000  years  each 
were  created,  for  mortgage  purposes,  in  the  years  1762  and 
1763.     The  mortgage  debts  having  been  satisfied,  the  two 
terms  were  in  the  year  1773  assigned  to  H.  in  trust  to 
attend  the  inheritance  for  the  benefit  of  the  plaintiff's  great- 
grandfather, who  was  then  seised  in  fee.   In  the  year  1778, 
the  estate  was  limited  in  strict  settlement  on  the  marriage 
of  the  plaintiff's  grandfather,  and  in  the  year  1813,  by  a 
settlement  made  by  the  plaintiff's  father  and  grandfather, 
the  estate  was  limited  to  the  plaintiff's  father  for  life,  with 
remainder  to  such  of  his  children  as  he  should  appoint.    In 
1840,  the  plaintiff's  father,  assuming  and  covenanting  that 
he  was  seised  in  fee,  sold  the  estate  to  D. ;  and  on  that 
occasion  the  two  satisfied  terms  of  1000  years  were  assigned 
by  the  executors  of  H.  to  a  trustee  for  D.,  to  attend  and 
protect  the  inheritance.     D.  had  no  notice  at  the  time  of 
(a)  Id  Q.  B.  774.  (b)  15  C.  B.^32 
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the  purchase  of  the  settlement  of  1813.  In  1844,  the  plaintiflTs 
father  executed  the  power  conferred  on  him  by  the  settle- 
ment of  1813,  and  thereby  limited  the  estate,  after  his  death 
(which  took  place  in  1853),  to  his  eldest  son,  the  plaintiff, 
in  fee.     In  ejectment  by  the  plaintiff  against  the  devisee  of 
D.,  the  Court  of  Common  Pleas  held  that,  inasmuch  as  a 
Court  of  equity  would  not  have  restrained  the  setting  up  of 
those  terms  by  D.  in  a  Court  of  law,  they  must  be  con- 
sidered as  still  subsisting,  notwithstanding  the  statute  8  &  9 
Vict.  c.   112;  and  consequently  the  plaintiff  was  not  en- 
tided  to  recover,  because  those  terms  preceded  the  estate 
acquired  by  him  under  the  settlement  of  1813,  and  there- 
fore the  title  to  the  legal  possession  for  the  remainder  of  the 
terms  was  not  in  him,  but  in  the  assignee  thereof.  A  Court 
of  equity  would  not  have  restrained  the  defendants  from 
setting  up  this  term,  for  it  was  assigned  in  trust  for  them, 
as  a  security  for  a  mortgage  debt  which  they  purchased  for 
valuable  consideration. — He  was  then  stopped  by  the  Court. 

Chrooe,  Southgate  and  Vaughan  WUKams^  in  support  of 
the  rule. — First,  is  this  term  of  500  years  a  satisfied  term  ? 
Secondly,  is  it  attendant  upon  the  inheritance  ?  And,  thirdly, 
are  the  defendants  entitled  to  its  protection  ?  In  the  year 
1784,  thb  term  was  assigned  to  attend  the  inheritance,  and 
it  would  remain  attendant  unless  disannexed  by  a  person 
entided  to  sever  it.  The  defendants  had  no  power  to  do 
sa  This  Court  must  decide  upon  equitable  principles: 
Cotlrell  V.  Hughes  (a) ;  Doe  d.  Cadwalader  v.  Price  (J). 
In  equity  a  term  attendant  upon  the  inheritance  is  con- 
sidered as  a  part  of  it :  Villiers  v.  Villiers  (c).  If  a  pur- 
chaser for  valuable  consideration,  and  without  notice  of  a 
prior  incumbrance,  procures  an  assignment  of  a  term  in 

(a)  15  C.  B.  632.  (b)  16  M.  &  W.  608. 

(c)  2  Atk.  71. 
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trust  for  himself,  be  is  entitled  in  equity  to  the  benefit  of  it ; 
but  it  is  otherwise  where  be  has  purchased  with  notice: 
Maundrell  v.  Maundrell  (a).  A  purchaser,  or  mortgagee, 
cannot  protect  himself  by  taking  a  conveyance  from  a  trus- 
tee after  notice  of  the  trust,  for  by  taking  the  conveyance 
he  becomes  the  trustee :  Saunders  v.  Dehew  (ft).  Neither 
can  a  person  protect  himself  by  a  satisfied  term,  unless  it  is 
in  some  sense  got  in,  either  by  an  assignment,  or  making 
the  trustee  a  party  to  the  instrument,  or  taking  possession 
of  the  deed:  Maundrell  v.  Maundrell  (a).  Here  While- 
head  had  notice  of  the  limitations  in  the  settlement  of  the 
27th  of  January,  1784,  for  it  is  recited  in  the  indenture  of 
mortgage  of  the  23rd  of  January,  1841,  and  therefore  he 
had  no  equity  as  against  Elizabeth  Taylor.  He  got  no 
assignment  of  the  term  from  Okell,  the  trustee  of  it,  but  a 
mere  declaration  of  trust  in  his  favour ;  and  he  did  not  get 
possession  of  the  deed  of  the  2nd  of  March,  1738,  which 
created  the  term.  Under  the  indenture  of  mortgage  of  the 
23rd  January,  1841,  Whitehead  had  no  interest  beyond  the 
life  of  Thomas  Taylor,  the  elder.  The  appointment  of  the 
1st  of  May,  1843,  was  void,  for  Thomas  Taylor  could  only 
exercise  the  power  in  favour  of  his  lawful  issue.  The 
equity  of  James  Mills  is  still  weaker  than  that  of  Whitehead, 
for  he  was  the  husband  of  one  of  the  defendants,  and  he  had 
constructive  notice,  by  the  recital  of  the  indenture  of  the 
2nd  of  December,  1844,  that  the  terra  was  satisfied. 
( Wehby  referred  to  Jones  v.  Pawles  (c)  ).  All  the  cases 
shew  that  the  term  is  gone  at  law,  and  the  question  is, 
whether,  before  the  8  &  9  Vict.  c.  112,  a  Court  of  equity 
would  have  restrained  the  defendants  from  setting  it  up. 
Now,  in  a  Court  of  equity,  no  person  can  avail  himself  of 
the  protection  of  a  term  unless  he  is  a  purchaser  for  valu- 

(fl)  10  Ves.  271.  (b)  2  Vcrn.  270. 

(c)  3Myl.  &K.  681. 
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able  consideration  and  without  notice  of  the  prior  charge. 
If  such  a  person  takes  a  defective  conveyance  of  the  inheri- 
tance, and  procures  an  assignment  of  a  term  in  trust  for  him- 
self, he  is  entitled  to  the  benefit  of  it :   Willoughhy  v.  Wf/- 
hughby  (a).     But  where  the  purchaser  does  not  procure  an 
assignment  of  the  term  to  his  trustee,  but  merely  takes  a 
declaration  of  trust,  the  term  will  enure  for  the  benefit  of 
the  inheritance :  Maundrell  v.  Maundrell  (h) ;  Sanders  on 
Uses,  p.  322, 5th  ed. ;  Sug.  Vend.  &  Purch.,  p.  510, 13th  ed. 
Whitehead,  not  having  procured  an  assignment  of  this  term, 
had  no  interest  in  the  estate  after  the  death  of  Thomas 
Taylor,  the  tenant  for  life,  and  consequently  he  could  con- 
vey none  to  James  Mills ;  and  James  Mills  could  acquire  no 
right  to  the  term  by  paying  the  mortgage  debt.  The  object 
for  which  this  term  was  created,  viz.,  the  raising  portions 
for  younger  children,  having  been  satisfied,  the  term  became 
part  of  the  inheritance :  Watkins  on  Conveyancing,  p.  47, 
9th  ed     Then  how  is  James  Mills  entitled  to  recover  100/. 
upon  this  term?     He  was  not  a  purchaser  for  valuable  con< 
sideratioti  of  Whitehead's  mortgage,  but  merely  paid  his 
wife's  debt ;  and  therefore  he  cannot,  by  taking  an  assignment 
of  the  terni,  preserve  it  as  a  charge  upon  the  inheritance  for 
his  benefit :  Huntingdim  v.  Huntingdon  (c).     But  assuming 
that  he  is  a  purchaser  for  value,  in  a  Court  of  equity  the 
onus  would  be  on  him  to  plead  that  he  is  a  purchaser  with- 
out notice  :   The  Lady  Bodmin  v.  Vandenbendg  (d) ;  Keball 
V.  Bemut  (e) ;  Hughes  v.  Gamer  (/).   But,  having  had  notice 
of  the  settlement  of  the  2nd  January,  1784,  he  was  bound 
to  make  inquiries  as  to  the  marriage  of  Thomas  Taylor : 
Jones  v.    Williams  {g\  when  he  would  have  ascertained 

(o)  1  T.  R.  763.  (e)   1  Atk.  522. 

(J)  7  Ves.  567 ;  10  Ves.  271.  (/)  2  Y.  &  C.  Eq.  328.  335. 

(c)  2  Brown  P.  C.  1.  {g)  24  Beav.  47. 

{d)  1  Vem.  179. 
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1861.  that  the  children  were  ill^itimate.  Whatever  is  sufficient 
to  put  a  party  on  inquiry  is  irood  notice,  in  equity,  to  that 
party:  Smith  ▼.  Low  (a),  Taylor  v.  StObert  {b\  Danieb  v. 
Davison  (c),  Jones  v.  Powles  (d)  proceeded  on  the  ground 
that  a  long  possession  had  followed  the  alleged  devise,  and 
no  reasonable  diligence  could  have  led  to  a  discovery  of  the 
foiTgery.  Worthington  v.  Morgan  (e),  Hewitt  v.  Loosemore  (  /) » 
Jackson  V.  Rowe  (g),  and  Montefiore  v.  Browne  (A),  are  also 
authorities  that  Whitehead  should  have  made  inquiries.  In 
CottreUv.  Hughes  the  defendant  was  a  purchaser  for  valuable 
consideration  without  notice  of  the  settlement,  and  he  had 
the  legal  estate. — They  also  referred  to  Sugden's  Vend,  and 
Furch.,p.  412,  623,  13th  ed. 

Cur.  adv.  vult. 

Grove  and  V.  Williams  then  shewed  cause  against  the 
defendants'  rule  for  a  new  trial. — Evidence  of  the  declara- 
tions of  Thomas  Taylor,  the  elder,  as  to  the  legitimacy  of 
his  children,  was  properly  rejected  [Pollock^  C.  B. — De- 
clarations of  a  deceased  person  are  only  admissible  for  the 
purpose  of  reputation,  not  of  proving  facts.  It  may  be 
proved  by  the  declaration  of  a  parent  that  one  of  his 
children  was  older  than  another  (t),  but  his  declaration 
is  not  admissible  for  the  purpose  of  proving  that  his  mar- 
riage with  a  second  wife,  in  the  lifetime  of  the  6rst,  was 
valid,  because  the  first  wife  was  married  at  the  time  she 
married  him.]  The  principle  on  which  the  declarations  of 
deceased  persons  are  admitted,  is  that  they  are  the  natural 
effusions  of  a  party  who  must  know  the  truth,  and  who 
speaks  upon  an  occasion  when  his  mind  stands  in  an  even 

(a)  1  Atk.  490.  (/)  9  Hare,  449. 

(b)  2  Ves.  Jun.  487.  (g)  2  Sim.  &  S.  472. 

(c)  16  Ves.  249.  (A)  7  H.  L.  241. 

(d)  3  Myl.  &  K.  581.  (i)  See  Taylor  on  Evidence, 

(e)  16  Sim.  547.  p.  528,  sect.  578,  3rd  ed. 
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position,  without  any  temptation  to  exceed  or  fall  short  of        1861. 
the  truth :   WhUehcke  v.  Baker  {a).     Here  Thomas  Taylor 
had  the  strongest  interest  in  making  the  declaration,  because 
he  was  liable .  to  an  indictment*  for  bigamy.     The  declara- 
tions^ to  be  admissible,  must  have  been  made  ante  litem 
matam.     *<  If  there  be  Us  mota,  or  anything  which  has  pre- 
cisely the  same  effect  upon  a  person's  mind  with  litis  contest 
taiio,  that  person's  declaration  ceases  to  be  admissible:" 
Monkton  v.  The  Attorney  General  (b).   Lis  mota  is  the  arising 
of  that  state  of  facts  on  which  the  claim  is  founded,  without 
anything  more :   fFalher  v.  77ie  Countess  of  Beauchamp  (c). 
Here  it  does  not  appear  at  what  time  the  declarations  were 
made.     [Pollock^  C.  B. — Before  a  declaration  can  be  ad- 
mitted in  evidence,  the  relationship  of  the  declarant  with  the 
fieiiDily  must  be  established  by  some  proof  independent  of  the 
declaration  itself:"  Taylor  on  Evidence,  sect.  578,  p.  526, 
3rd  ed.]     Here  the  relationship  was  disproved.     A  paper 
writing  found  among  an  ancestor's  papers,  in  the  custody  of 
a  stranger  in  blood,  and  not  signed  by  the  ancestor  nor  by 
any  of  his  family,  is  not  admissible  to  shew  that  state  of  the 
femily :   The  Vaux  Peerage  (d).     [Pollock,  C.  B.— The  de- 
clarations must  be  respecting  facts  of  a  domestic  nature,  not 
such  as  are  cognizable  in  a  Court  of  criminal  justice.]   This 
is  not  a  case  in  which  the  fact  sought  to  be  established  by 
hearsay  is  required  to  be  proved  for  the  purpose  o{  pedigree, 
and  0D>  that  ground  also  the  declaration  is  inadmissible : 
Ax  Y.  The  Inhabitants  of  Erith  (e).     [Pollock,  C.  B.— In 
an  action  for  goods  sold  and  delivered,  declarations  of  a 
deceased  parent  are  not  admissible  to  prove  the  defendant 
is  an  in&nt.     It  is  different  where  the  question  is  one  of 
pedigree.} 

(a)  IS  Ves.  511.  614.  (d)  6  CI.  &  F.  626. 

(6)  2  Bobs.  &  MjL  147. 160.  (e)  8  East,  539. 

(c)  6  C.  &  P.  552. 
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1861.  Wehby  and  Beavan,  in  support  of  the  rule  (June  19).— 

'^^"'^      The  declaration  was  improperly  rejected.     The  question  in 

»•  the  cause  was  whether  the  defendants,  Thomas  Taylor  and 

TatlOB.  .  m     ^ 

his  two  sisters,  were  the  lawful  appointees  of  Thomas  Taylor, 
the   elder;  and   that  depended   on  the  further  question, 
whether  they  were   his  lawful  children.     No  doubt  the 
plaintiffs,  who  began,  adduced  evidence  to  prove  that  they 
were  illegitimate ;  but  the  illegitimacy  could  not  properly 
be  held  to  be  established  until  the  fact  was  found  by  the 
jury,  and  it  ought  to  have  been  taken  that  a  relationship 
existed  between  the  witness  and  the  declarant  at  the  time 
when  evidence  of  his  declarations  was  tendered.     [Pollock, 
C.  B. — It  was  the  province  of  the  Judge  to  decide  as  to  the 
effect  of  the  plaintiff's  evidence,  and  as  soon  as  he  was  satis- 
fied as  to  the  previous  marriage,  the  illegitimacy  was  for 
this  purpose  proved.     Besides,  there  is  good  ground  for 
supposing  that  the  declarations  were   not  made  without 
bias.]     Suppose  the  only  evidence  tendered  on  the  part 
of  the  plaintifiB  to  prove  the  illegitimacy  had  consisted  of 
declarations  of  deceased  members  of  the  family,  as  it  might 
have  done,  is  it  to  be  said  that  it  could  not  be  met  by 
counter  evidence  of  the  same  nature,  to  disprove  the  ille- 
gitimacy ?    The  "  family,"  in  such  a  case,  meant  the  family 
of  which  the  party  alleged  himself  to  be  a  member.  Thomas 
Taylor  was  a  member  of  this  family  for  all  the  purposes 
which  ought  to  make  his  declaration  credible.     The- fact  of 
the  birth,  marriage,  or  death  of  a  child  may  be  proved  by 
entries  in  a  book  by  a  deceased  parent,  or  other  relation, 
such  entries  being  receivable  as  their  written  declarations. 
Thus,  upon  a  question  whether  a  testator  at  the  time  of 
making  his  will  was  of  full  age,  a  written  memorandum  by  a 
deceased  parent,  stating  the  time  of  his  birth,  was  allowed 
to  be  strong  evidence :    Herbert  v.  Tuchal  {a\      In   like 

(a)  Sir  T.  Raym.  84. 
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manner,  the  declarations  of  parents  are  admissible  to  prove        1861. 
that  a  birth  took  place  before  maniagey  as  well  as  to  disprove 
the  fact   of  roarriage:  Goodright  d.  Stevens  v.  Mosn  (a). 
[ffUde,  B. — In  Doe  d.  Jenkins  v.  Dames  (J),  where  the 
question  was  whether  S.  deceased  was  legitimate  or  not, 
a  certificate  of  the  marriage  of  S.'s  alleged  father  to  her 
mother  was  produced  by  a  witness,  who  said  he  received  it 
fix>m  S.     The  question  was  then  put,  whether  S.  made,  at 
that  time,  any  statement  respecting  her  mother^s  marriage: 
it  was  held  that  question  was  admissible,  it  having  been 
before  proved,  to  the  satisfaction  of  the  Judge,  that  S.  was 
a  member  of  the  family,  and  it  not  appearing  that  any  dis* 
pate  was  at  that  time  known  to  exist     Here  it  was  proved 
to  the  satisfaction  of  the  Judge  that  the  children  were  ille- 
gitimate.]    That  being  the  very  issue  in  the  cause,  the 
Judge  ought  not  to  have  held  it  to  be  proved  when  the 
plaintifis'  evidence  only  had  been  heard,  but  should  have 
received  all  evidence  which,  according  to  law,  tended  either 
to  the  proof  or  disproof  of  the  issue.     As  to  the  alleged 
Us  mata,  there  is  no  pretence  for  saying  that  there  was  any 
controversy  existing  on  the  subject  at  the  time  when  the 
declarations'  were  made. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Chaknell,  B. — This  was  an  action  of  ejectment,  tried 
before  my  brother  Byles^  at  the  Cheshire  Spring  Assizes,  of 
last  year.  It  was  brought  to  recover  certain  premises  at 
Cranage,  in  the  county  of  Chester.  Both  the  plaintifis  and 
defendants  claimed  under  a  settlement  made  by  one  Richard 
Taylor  (whom  we  will  call  ''the  settlor"),  the  plaintifis 
claiming  as  tenants  in  common  in  fee,  by  virtue  of  an  ap- 
(a)  Cowp.  591.  (b)  10  Q.  B.  314. 


229 


230 


EXCHEQUER  BEPORTS. 

pointmeDt  made  by  one  Elizabeth  Taylor,  entitled  in  default 
of  lawful  children  of  Thomas  Taylor,  the  elder,  the  son  and 
heir  of  the  settlor :  the  real  defendants  (who  were  admitted 
to  defend  as  landlords)  claiming  as  tenants  in  common  in 
fee,  either  as  entitled  by  an  appointment  made  by  him 
nnder  the  settlement,  or  as  his  heirs  in  default  of  appoint- 
ment; and  likewise  claiming  the  benefit  of  an  alleged 
outstanding  term,  created  long  anterior  to  the  settlement, 
and  to  the  history  of  which  it  is  necessary  to  draw 
attention. 

This  term  of  500  years  was  created  in  1738,  under  a 
settlement  on  the  marriage  of  Richard  Taylor*8  father,  for 
the  purpose  of  providing  portions  for  his  younger  children, 
and  afterwards  to  attend  the  inheritance  and  protect  it  from 
all  mesne  incumbrances,  if  any.  There  were  limitations  in 
the  settlement  which,  not  having  been  relied  upon  by 
either  party,  it  is  unnecessary  to  notice.  In  1783  R. 
Taylor's  father  having  died,  by  a  deed,  to  which  the  younger 
children  were  parties,  it  was  assigned  to  one  HoUins  as  a 
security  partly  for  the  money  necessary  to  pay  them  their 
portions,  and  which  by  the  deed  were  declared  to  have  been 
duly  paid  to  them.  The  fee  in  the  meantime  remained  in 
Richard  Taylor,  the  settlor,  and  he  in  January,  1784,  exe- 
cuted the  settlement  under  which,  as  we  have  said,  both 
parties  in  this  action  claim,  and  by  which  the  premises  were 
conveyed  in  trust  for  himself  for  life,  then  to  the  use  of  his 
son  Thomas  Taylor,  the  elder,  for  life,  with  power  of  appoint- 
ment to  all  or  any  of  his  lawful  children,  or  in  default  of 
appointment  to  such  lawful  children  as  tenants  in  common 
in  fee ;  remainder  to  Elizabeth  Taylor  for  life,  with  like 
power  of  appointment  in  favour  of  her  children,  or  in  de- 
fault of  appointment  to  such  children  as  tenants  in  common 
in  fee.  The  plaintiff,  William  Plant,  her  son,  and  Charles 
Plant,  the  only  son  and  heir  of  her  other  son,  Thomas^ 
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claim  as  each  children,  and  by  virtue  of  an  appointment 
made  by  her  will  in  their  favour.  The  defendants,  children 
of  Thomas  Taylor,  the  elder,  claim  under  an  appointment 
made  by  him  in  their  favour,  as  well  as  by  virtue  of  the 
term  in  question,  to  the  history  of  which  we  will  now  recur. 
The  settlement  of  1784  was  made  expressly  subject  to 
the  term,  which  was  assigned  to  one  Okell,  and  declared 
again  **  to  attend  the  inheritance.'^ 

In  1841,  a  deed  was  executed  by  Thomas  Taylor,  the 
elder,  reciting  that  his  father,  the  settlor,  had  died,  and  that 
he  himself  had  surviving  three  children,  mentioning  the 
defendant  Taylor  and  his  two  sisters,  the  other  defendants ; 
and  the  term  was  then,  by  the  administrator  of  Okell,* 
asBigned  to  one  Whitehead,  as  security  for  100/.,  and  after- 
wards to  attend  the  inheritance. 

In  1843,  Thomas  Taylor,  the  elder,  executed  the  ap- 
pointment in  favour  of  the  defendants  (under  which  they 
claim  as  tenants  in  common  in  fee),  subject  to  Whitehead's 
mortgage. 

In  December,  1844,  there  was  a  deed  executed  by  which 
Whitehead  and  his  trustee  conveyed  the  security  of  the 
term  to  Joseph  Mills,  in  trust  for  James  Mills  (husband  of 
one  of  the  defendants),  who  had  paid  off  Whitehead,  and 
after  satisfying  that  money,  it  was  declared  that  the  trust 
was  to  be  for  the  benefit  of  defendants,  and  to  attend  the 
inheritance. 

Supposing  the  defendants  to  be  the  lawful  children  of 
Thomas  Taylor,  the  elder,  it  is  admitted  that  the  plaintiffii 
woold  not  be  entitled,  and  that  the  defendants  would  not 
require  the  benefit  of  this  term.  On  the  other  hand,  sup- 
posing the  defendants  not  to  be  the  lawful  children  of 
Thomas  Taylor,  the  elder,  they  would  not  be  entitled,  either 
under  the  appointment  made  by  him  or  under  the  settle- 
ment in  dcfieialt  of  appointment ;  for  the  settlement  only 
gave  the  power  and  made  the  limitation  expressly  in  favour 
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1861.  of  lawful  childreo.  At  the  trial  it  was  denied  that  they 
were  his  lawful  children,  by  reason  that  previous  to  his 
marriage  with  their  mother  he  had  been  married  to  another 
woman,  one  Anne  Wickstead,  who,  it  was  admitted,  lived 
until  1844. 

At  the  trial  the  plaintifis  proved  their  pedigree  as  heirs 
of  Elizabeth  Taylor,  who  would  be  entitled  in  default  of 
lawful  children  of  Thomas,  and  their  title  was  not  disputed 
in  such  event.  On  the  other  hand,  on  the  part  of  the 
defendants,  it  was  proposed  to  prove  declarations  by  Thomas 
Taylor  to  disprove  his  first  marriage,  which  were  objected 
to  and  rejected.  The  learned  Judge  was  not  asked  to  put 
the  question  of  legitimacy  to  the  jury,  nor  to  determine 
it  as  a  question  on  which  the  admissibility  of  the  evidence 
might  depend. 

It  was  proved  by  the  defendant  Taylor  that  he  and  his 
sisters  had  received  the  rents  since  1844,  and  had  lately 
built  a  house  on  the  premises.  James  Mills  had  died  in 
the  interval,  and  Joseph  Mills,  the  legal  owner  of  the  term, 
supposing  the  mortgage  not  satisfied,  was  no  party  to  the 
action.  The  question  was  not  raised  whether  the  mortgage 
to  Hollins  was  satisfied,  and  as  other  parties  had  been  so 
many  years  in  possession,  it  should  seem  that  it  must  have 
been. 

The  learned  Judge,  there  being  no  question  of  fact  which 
he  was  required  to  leave  to  the  jury,  directed  a  verdict  for 
the  defendants ;  but  doubting  whether  the  defendants  could 
set  up  the  term,  and  being  of  opinion  that  but  for  the  term 
of  500  years  the  plaintifis  were  entitled  to  recover,  he  gave 
the  plaintiffs  leave  to  move  to  enter  the  verdict  for  them. 

A  rule  to  shew  cause  why  the  verdict  so  entered  should 
not  be  set  aside,  and  a  verdict  entered  for  the  plaintifis, 
pursuant  to  the  leave  reserved,  was  obtained  by  Mr.  Grave. 

The  ground  as  stated  in  this  rule  is,  that  the  term  relied 
upon  by  the  defendants  was  a  satisfied  term,  which  had 
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ceased,  under  the  stat  8  &  9  Vict,  c.  112,  and  that  the 
defendants  were  not  entitled  to  its  protection. 

A  cross  rule  was  obtained  by  Mr.  fFehby,  on  behalf  of 
the  defendants,  calling  upon  the  plaintifis  conditionally,  in 
the  event  of  the  Court  being  of  opinion  that  the  term 
of  500  years  could  not  be  set  up,  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  the  improper 
rejection  of  evidence  of  the  declarations  of  Thomas  Taylor 
deceased. 

These  rules  having  been  argued  before  the  Lord  Chief 
Baron,  my  brother  Wilde,  and  myself,  we  took  time  to  con- 
sider our  judgment. 

As  the  defendants'  rule  for  a  new  trial  is  to  be  made  abso- 
lute only  in  the  event  of  the  plaintifis'  counsel  satisfying  the 
Court  that  they  are  right  in  their  contest  that  the  term 
cannot  be  set  up,  we  think  it  will  be  most  convenient  to 
dispose  of  the  plaintifis'  rule  first 

By  the  8  &  9  Vict.  c.  112,  s.  1,  it  is  enacted:  «  That  every 
satisfied  term  of  years  which,  either  by  express  declaration 
or  by  construction  of  law,  shall,  upon  the  31st  day  of 
December,  1845,  be  attendant  upon   the  inheritance  or 
reversion  of  any  lands,  shall  on  that  day  absolutely  cease 
and  determine,  as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  such  term  shall  be  attendant  as  aforesaid,  ex- 
cept that  every  such  term  of  years  which  shall  be  so  attend- 
ant as  aforesaid  by  express  declaration,  although  hereby  made 
to  cease  and  determine,  shall  afibrd  to  every  person  the 
Kune  protection  against  every  incumbrance,  charge,  estate, 
right,  action,  suit,  claim,  and  demand,  as  it  would  have 
afibrded  to  him  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with  after  the  said   31st  day  of 
December,  1845,  and  shall,  for  the  purpose  of  such  protec- 
tion be  considered  in  every  Court  of  law  and  of  equity  to 
be  a  subsisting  term." 
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In  Doedi.  Cadwaladery.  Price  (a),  this  Court,  in  dealing 
with  the  question  whether  a  satisfied  term,  which  by  the 
operation  of  the  statute  is  declared  to  cease  and  determine, 
may  yet  be  held  to  afford  protection  as  if  it  continued 
to  exist,  held,  that  it  bad  to  consider  whether  the  party 
claiming  the  protection  of  the  term  was  entitled  to  protec- 
tion as  against  an  incumbrancer,  and  as  that  was  a  question 
of  equity,  the  Court  had  thrown  upon  it  the  duty  of  a 
Court  of  equity. 

For  the  defendants,  in  support  of  their  right  to  set  up 
the  term,  the  case  of  CottrellY.  Hughes  (J))vc9a  mainly  relied 
on,  and  it  was  contended  that' the  term  here  was  one  which 
would  have  afforded  protection  to  the  defendants  if  the 
statute  had  not  passed,  and  therefore  continued  to  exist  for 
the  purpose  of  affording  the  same  protection. 

For  the  plaintiffs  it  was  argued  that  this  term  was  a  satis- 
fied term,  which,  as  against  the  owner  of  the  inheritance,  a 
Court  of  equity  would  not  allow  to  be  set  up ;  that,  on  the 
assumption  of  the  illegitimacy  of  the  defendants,  the  plain- 
tiffs are  the  owners  of  the  inheritance ;  that  prior  to  the 
assignment  to  Whitehead  the  term  was  simply  a  term  to 
attend  the  inheritance;  that  a  term  attendant  on  the  inhe- 
ritance, in  equity  follows  all  the  equities  of  the  inheritance ; 
that  it  cannot  be  disannexed  from  the  inheritance  except 
by  one  who  has  power  to  create  a  term,  or  to  deal  with  the 
inheritance ;  that  in  the  settlement  recited  in  the  deeds  of 
1841  and  1844  there  was  a  remainder  to  Elizabeth  Taylor; 
that  therefore  Whitehead  and  Mills  had  notice  of  her  title; 
that  Whitehead  got  no  assignment  or  possession  of  the 
deed  creating  the  term,  but  only  a  declaration  of  trust 
which  must  be  taken  subject  to  the  limitations  of  the  settle* 
ment ;  that  Whitehead  had  not  so  good  an  equity  as  Eliza- 

(a)  16  M.  &  W.  60S.  more  fully  in  3  Com.  Law  Rep. 

(h)  16  C.  B.  532.    (Reported      496.) 
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beth  Taylor  had  uoder  her  remaindery  and  that  James 
Mills  and  the  defendants^  so  far  as  regards  the  term,  could 
have  no  better  equity ;  that  James  Mills,  to  have  the  benefit 
of  the  term,  must  have  been  a  purchaser  for  value  without 
notice,  vrhich  he  was  not,  for  he  had  constructive  notice,  by 
the  recitals  in  his  own  deed,  that  the  object  of  the  term  was 
satisfied ;  that  a  purchaser  who  has  had  notice  which  puts 
him  on  inquiry  must  follow  it  up,  and  that  negligence  is 
imputable  if  no  inquiry  be  made ;  that  Whitehead  had  no 
right  or  interest  after  the  death  of  Thomas  Taylor,  and  that 
Okell  was  trustee  for  Whitehead  at  least  only  during  the 
life  of  Thomas  Taylor.  That  the  trusts  of  the  deed  of  1844 
in  favour  of  the  defendants  were  void,  that  the  mortgage  to 
secure  the  410iL  was  satisfied,  and  that  the  only  remaining 
trust  was  to  attend  the  inheritance,  which  was  in  the  plain- 
ti& 

The  Court  of  Common  Pleas,  in  C^ttreU  v.  Hughes, 
agreeing  with  the  decision  of  this  Court  in  Doe  d.  Cadwa- 
hder  v.  Price^  on  the  point  that  the  protection  to  be  afforded 
is  not  merely  such  as  might  have  been  set  up  in  a  Court  of 
law,  but  such  as  a  Court  of  equity  would  have  giveneffect 
to,  decided  for  the  defendant,  on  the  ground  that  in  equity 
the  defendant  would  not  have  been  restrained  from  setting 
up  the  term. 

In  giving  its  judgment  the  Court  adopted  the  view  sug- 
gested by  Mr.  Butler  in  his  note  (s.  15)  to  Co.  Litt.,  290  6., 
that  the  meaning  of  the  expression  in  the  assignment  of 
these  terms,  that  they  are  to  protect  the  inheritance  from 
all  mesne  incumbrances  (if  any),  is,  that  if  there  is  a  term 
created  prior  to  the  purchase  or  mortgage,  and  the  pur- 
chaser procures  an  assignment  of  it  to  himself,  this  gives 
him  the  legal  interest  discharged  from  any  incumbrances 
subsequent  to  the  creation  of  the  term,  but  prior  to  his 
purchase. 
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Mr.  Butler  adds,  that  to  entitle  a  party  to  the  beoelit  of 
a  satisGed  term  he  must  have  the  following  requisites:— He 
must  be  a  purchaser  for  a  valuable  consideration^  and  at  the 
time  of  his  purchase  he  roust  have  no  notice. 

Upon  the  best  consideration  we  have  been  able  to  give 
to  the  subject  we  think  that  the  plaintifis  are  right,  and  that 
the  term  in  question  cannot  be  set  up  as  an  answer  to  their 
case. 

In  this  case  there  have  been  no  mesne  incumbrances, 
except  such  as  have  been  created  by  the  very  dealings  with 
the  term  itself  by  way  of  mortgage.  The  mortgage  by 
Thomas  Taylor  to  Whitehead  was  invalid.  Taylor  had  no 
power  to  chai^  the  estate,  or  at  least  only  for  his  own  life, 
and  the  assignment  of  the  term  for  any  other  purpose  than 
to  attend  the  inheritance  was  wholly  unauthorized. 

The  decision  in  Cottrell  v.  HugheSy  so  much  relied  on  by 
the  defendants,  was  a  decision  in  favour  of  the  defendant 
there,  because  he  was  a  purchaser  for  value  without  notice 
and  had  a  legal  estate.  We  think,  on  the  authority  of  that 
case  and  the  authorities  there  cited,  we  are  bound  to  hold 
that  this  term  could  not  afford  any  protection  to  the  defen- 
dants,  even  if  the  lOOL  paid  by  Mills  to  Whitehead  remains 
unpaid,  simply  because  they  have  no  interest  to  protect,  the 
mortgage  to  Whitehead  being  invalid  or  creating  an  interest 
only  to  the  extent  we  have  noticed;  and  therefore  that  the 
first  rule  to  enter  the  verdict  for  the  plaintiffs  must  be  made 
absolute  (a). 


(a)  See  Shaw  y.  Johnson,  I 
Drew.fic  S.  412,7  Jar.  N.  S.  1005, 
where  it  was  held  by  Kindersley, 
V.  C,  that  a  term  assigned  to  a 
trustee  for  a  purchaser  and  then  to 
attend  the  inheritance,  before  the 
3 1st  December,  1845,  protected 
it  after  that  day.    "With  respect 


to  this  case  Lord  St  Leonards 
observes,  that  "  there  is  no  date 
in  the  report  in  Drew.  &  S.,  but  in 
the  Jurist  it  appears  that  the 
mortgage  was  long  before  the 
period  fixed  for  merger  of  satis- 
fied terms.  The  attendant  term, 
therefore,  was  not  a  satisfied  term 


Tatlos. 
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It  becomes  necessary,  then,  to  dispose  of  the  cross  rule       1861. 
for  a  new  trial.  v.--v^-^ 

Plant 

In  the  course  of  the  argument  we  expressed  a  strong  ^  r. 
opinion  that  the  evidence  rejected  by  the  learned  Judge 
was  rightly  rejected.  As  we  have  stated  more  than  once, 
the  sole  question  of  fact  in  dispute  at  the  trial  was  the  legi- 
timacy of  the  defendant  Taylor  and  the  female  defendants. 
This  depended  on  the  validity  of  the  marriage  of  the 
persons  who  were  de  facto  their  father  and  mother. 

The  fact  of  the  marriage  of  the  father,  Thomas  Taylor, 
with  Anne  Wickstead  before  his  marriage  with  the  mother 
of  the  defendant  Taylor,  and  that  Ann  Wickstead  was  at 
that  time  living,  was  proved. 

The  defendant,  Taylor,  was  called  as  a  witne&s  to  prove 
declarations  by  his  father  respecting  his  first  marriage. 
Before  a  declaration  can  be  admitted  in  evidence  the  rela- 
tionship of  the  declarant  de  jure,  by  blood  or  marriage,  must 
be  established  by  some  proof,  independent  of  the  declaration 
itself  See  the  cases  cited  in  Taylor  on  Evidence,  vol.  1, 
p.  526,  note  4. 

Slight  evidence,  no  doubt,  would  be  sufficient.  Here 
there  was  no  proof  of  any  relationship  de  jure  between  the 
declarant  and  the  defendant.  The  proof  was  the  contrary. 

Perhaps  the  learned  Judge  was  right  in  rejecting  the 
evidence,  on  the  ground  that  any  declaration  made  by 
Thomas  Taylor,  the  father,  on  the  subject,  though  not  made 
post  litem  motam,  or  after  dispute  as  regards  the  property 
had  actually  arisen,  would  be  a  declaration  by  a  person 
whose  mind  could  not  be  free  from  bias.  It  was  manifestly 
in  many  ways  directly  for  his  interest  to  make  a  declaration 
tending  to  disavow  his  first  marriage,  or  having  a  tendency 

within  the  Act,  as  it  was  by  mort-      Statutes  relating    to    Property, 
gage  agreed  to  be  a  security  for      p.  282,  2nd  ed. 
the  mortgagee :"  Sugden's  New 
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1861. 


to  shew  that  it  was  an  illegal  marriage,  and  consequently 
did  not  invalidate  the  second. 

No  case  has  been  cited  in  which  the  declaration  of  a 
deceased  person,  obviously  for  his  interest,  has  ever  been 
received. 

We  are  of  opinion  that  the  rule  to  enter  a  verdict  for 
the  plaintifls  must  be  made  absolute,  and  the  rule  for  a 
new  trial  must  be  discharged. 

Rules  accordingly. 


Jufy  &       The  Attorney  General  v.  Floyer,  Seymer  and  Diobt. 

(In  re  Bankes.) 

Inl774,H.B.,  INFORMATION  in  equity  by  the  Attorney  General  (so 

the  owner  in      ^  .     •  i\        ^  n 

fee  6f  certain    ""^  as  material)  as  follows:— 

d^^^         1.  The  object  of  this  information  is  to  obtain  from  the 

H.^rl^        defendants,  who  are  the  executors  of  the  will  of  George 

remainder  to 

his  first  and  other  sons  in  tail  male.  In  1810,  H.,  bein^  tenant  for  life,  and  W.  his  son  tenant 
in  tail,  suffered  a  rccoTCiy  to  such  uses  as  they  should  jointly  appoint,  and  in  default  of  such 
appointment,  to  the  use  of  H.  for  life,  in  confirmation  of  the  same  estate  for  life ;  remainder 
to  such  uses  as  W.,  after  the  decease  of  H.,  should  appoint ;  and  in  default  of  such  appoint- 
ment to  the  purposes  limited  by  the  will  of  H.B.  In  I&l  H.  and  W.  by  indenture  of  settlement 
appointed  the  estata**  to  such  uses  as  they  should  jointly  appoint,  and  in  default  of  such 
appointment  to  the  use  of  H.  for  life ;  remainder  to  W.  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  G.,  the  second  son  of  H.,  for  life ;  remainder  to  the 
first  and  other  sons  of  G.  in  tul  male.  This  deed  contained  a  power  for  W.  and  G.,  when  in 
possession  of  the  estates,  to  charee  them  with  portions  for  their  daughters  and  younger 
children.  H.  and  W.  died  without  having  exercise  either  of  the  powers  created  by  tlus  deed. 
In  1855,  G.,  the  tenant  for  Ufe  in  possession  of  the  estates,  and  £.  his  son,  the  tenant  in  tail 
in  remainder,  executed  a  disentaihng  deed,  and  thereby  conveyed  the  estates  to  such  uses  as 
they  should  jointly  appoint ;  and  in  default  of  such  appointment  to  the  uses  of  the  settlement 
of  1821.  On  the  following  day  G.  and  E.,  by  indenture  of  settlement,  appointed  the  estates 
to  such  uses  as  they  should  jointly  appoint ;  and  in  default  of  such  appointment  to  the  use  of 
G.  for  life ;  remainder  to  trustees  during  the  life  of  E,,  with  remamders  over.  This  deed 
also  contained  a  power  for  G.  to  charge  the  estates  with  portions  for  his  daughters  and 
younger  sons,  which  power  he  exercised. 

ffeid: — First,  that  H.  and  W.  were  the  joint  "predecessors"  of  G.,  within  the  meaning  of 
the  Succession  Duty  Act,  1853,  and  that  G.  was  chargeable  with  duty  at  the  rate  of  1/.  per 
cent,  on  one  half  the  property  as  upon  a  "succession"  derived  from  his  &ther,  and  SL  per 
cent  on  the  other  hali,  as  upon  a  succession  derived  from  his  brother. 

Secondly,  that  R  was  chargeable  with  duty  at  the  same  rate* 

Thirdly,  that  duty  was  chargeable  on  the  portions  of  the  daughters  and  younger  sons  of 
G.  at  the  rate  of  1/.  per  cent,  as  their  interest  was  derived  from  their  &ther. 
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Bankes,  late  of  Kingston  Hall,  in  the  county  of  Dorset,  the 
two  first  named  of  whom  are  trustees  of  the  settlement  of 
1855,  made  by  his  eldest  son  Edmund  Geoiige  Bankes, 
payment  of  the  duty  in  respect  of  the  succession  of  the  said 
Geoige  Bankes  in  certain  real  property  to  which  he  became 
beneficially  entitled  in  possession  on  the  death  of  his  brother, 
William  John  Bankes;  and  also  of  the  duty  in  respect  of  the 
succession  in  the  same  property  of  his  eldest  son,  the  said 
Edmund  George  Bankes,  who  became  beneficially  entitled 
thereto  in  possession  on  his  said  father*s  death.  And  also 
of  the  duty  in  respect  of  the  succession  of  several  younger 
children  of  the  said  George  Bankes,  in  the  same  property 
under  the  appointments  made  by  his  will.  The  question 
for  the  decision  of  the  Court  is,  as  to  the  rate  of  duty  pay- 
able in  respect  of  such  successions. 

2.  Henry  Bankes,  formerly  of  ELingston  Hall,  was,  at  the 
time  of  making  his  will  and  of  his  death,  the  absolute  owner 
of  certain  real  property  situate  in  the  counties  of  Dorset 
and  Cumberland.  And  on  the  18th  August,  1774,  he 
made  his  will,  which  was  duly  executed  and  attested,  and 
thereby  devised  his  said  real  property  unto  J.  Wynne  and 
W.  Wynne,  to  hold  the  same  unto  them,  their  heirs  and 
asBgns,  to  the  use  of  the  testator^s  son,  Henry  Bankes,  for 
life:  remainder  to  the  use  of  the  first  son  of  the  said  Henry 
Bankes  (the  son)  and  the  heirs  male  of  the  body  of  such 
first  son :  remainder  to  the  use  of  the  second  and  all  others 
sons  of  Henry  Bankes  (the  son)^  successively  and  in  remain- 
der, and  the  heirs  male  of  their  bodies. 

3.  The  testator,  Henry  Bankes,  die(rin  September,  1776, 
and  his  will  was  duly  proved  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  by  the  executrix  thereof. 

4.  Henry  Bankes,  the  younger,  who  was  the  first  son  of 
Henry  Bankes  (the  son),  died  in  1806,  without  issue,  and  Wil- 
liam John  Bankes,  who  was  the  second  son  of  Henry  Bankes 
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(the  son),  thereupon  became  and  was,  at  the  time  of  the  date 
and  execution  of  the  indenture  next  hereinafter  stated,  the 
first  tenant  in  tail  in  remainder  expectant  on  his  (ather^s 
death,  of  the  real  property  devised  by  the  said  will,  and  he 
attained  his  age  of  twenty-one  years  in  the  year  1809. 

5.  By  an  indenture  of  bargain  and  sale,  dated  the  28th 
June,  1810,  and  made  between  Henry  Bankes  (the  son)  of 
the  first  part,  the  said  William  John  Bankes  of  the  second 
part,  J.  Holmes  of  the  third  part,  and  J.  Lowden  of  the 
fourth  part,  and  which  was  duly  executed  and  enrolled  in 
the  Court  of  Common  Pleas:  after  reciting  (inter  alia)  that 
Henry  Bankes  (the  son)  and  William  John  Bankes  were 
desirous  and  had  determined  to  suffer  a  common  recovery 
of  the  lands,  tenements,  and  hereditaments  devised  by  the 
will  of  the  said  testator,  Henry  Bankes,  and  of  settling  the 
same  to  the  uses,  upon  the  trusts,  &c.,  in  the  said  indenture 
limited  and  declared :  It  was  witnessed  that  for  barring  and 
destroying  the  estate  tail  of  the  said  lands,  &c.,  and  all  re- 
mainders and  reversions  expectant  or  depending  on  the 
same  estate  tail,  &c.,  and  for  settling  and  assuring  the  same 
to  the  uses  by  the  said  indenture  limited  and  declared  con- 
cerning the  same,  Henry  Bankes  (the  son)  did  baigain  and 
sell,  and  William  John  Bankes  did  grant,  bargain,  sell,  ratify 
and  confirm,  unto  the  said  J.  Holmes  and  his  assigns,  the 
said  lands,  &c.  (being  the  real  property  devised  by  the  said 
testator's  will),  to  hold  the  same  unto  the  said  J.  Holmes 
and  his  assigns  during  the  joint  lives  of  the  said  J.  Holmes, 
Henry  Bankes  (the  son),  and  William  John  Bankes,  to  the 
intent  that  the  said  J.  Holmes  might  become  tenant  of  the 
fireehold  of  the  lands,  &c.,  by  the  indenture  bargained  and 
sold,  to  the  end  that  one  or  more  common  recovery  or  re- 
coveries might  be  suffered,  with  a  declaration  that  the  same 
should  enure  to  the  uses  by  the  same  indenture  expressed 
and  declared,  (that  is  to  say)  as  to  a  certain  part  thereof  to 
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the  use  of  Henry  Bankes  (the  son),  his  heirs  and  assigns  for 
ever ;  and  as  to  the  other  part  thereof  (being  that  portion 
of  the  said  real  property  to  which  the  question  in  this  suit 
relates)  to  the  use  of  such  person  or  persons,  for  such  estate 
<^  estates,  and  for  such  interest  or  interests  by  way  of  an- 
nuity, rent-charge,  or  otherwise,  and  in  such  parts,  shares, 
and  proportions,  and  upon  such  trusts,  and  for  such  ends, 
intents  and  purposes,  and  charged  and  chargeable  in  such 
manner,  and  either  absolutely  or  conditionally,  as  Henry 
Bankes  (the  son)  and  William  John  Bankes  jointly,  by  any 
deed,  sealed  and  delivered  by  them  in  the  presence  of  and 
attested  by  two  witnesses,  should  direct,  limit,  and  appoint ; 
and  in  default  of  such  direction,  limitation  and  appointment, 
to  the  use  of  Henry  Bankes  (the  son)  during  his  life,  with 
the  same  powers  of  leasing,  and  other  powers  and  privileges, 
as  were  given  or  limited  to  him  by  the  will  of  Henry 
Bankes,  the  testator,  in  confirmation  of  the  same  estate  for 
life,  and  the  powers  and  privileges  annexed  thereto:  with 
lemainder  to  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  &a,  as  the  said  William  John  Bankes,  at 
any  time  after  the  decease  of  Henry  Bankes  (the  son),  by 
any  deed,  &c,  should  direct,  limit,  or  appoint ;  and  in 
de&ult  of  such  appointment,  to  the  same  ends,  intents  and 
purposes,  powers,  provisoes,  and  limitations,  as  were  limited 
by  the  will  of  Henry  Bankes,  the  testator,  after  and  expect- 
ant on  the  several  estates  limited  for  the  life  of  Henry 
Bankes  (the  son). 

6.  A  common  recovery  was  duly  suffered  in  Trinity 
Term,  in  the  year  1810. 

7.  By  an  indenture  of  settlement,  dated  the  2nd  June, 
1821,  made  between  Henry  Bankes  (the  son)  of  the  first 
part,  the  said  William  John  Bankes  of  the  second  part, 
H.  Seymer,  W.  Borid,  G.  Pickard  and  H.  Masterman  of 
the  fourth  part,  and  which  was  duly  executed  and  attested : 
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after  reciting  (inter  alia)  that  Henry  Bankes  (the  son)  was 
seised  in  fee  simple  of  divers  hereditaments  in  the  county 
of  Dorset,  in  addition  to  those  limited  to  the  use  of  Henry 
Bankes  (the  son)  in  fee  as  aforesaid,  and  was  also  possessed 
of  certain  leasehold  hereditaments  in  the  said  county:  and 
also  reciting  that  the  freehold  and  leasehold  hereditaments 
of  Henry  Bankes  (the  son)  were  convenient  to  be  held 
together  with  the  other  hereditaments  so  subjected  to  the 
joint  power  of  appointment  of  Henry  Bankes  (the  son) 
and  William  John  Bankes:  and  also  reciting  that  Henry 
Bankes  (the  son)  and  William   John  Bankes,  by  way  of 
family  arrangement,  agreed  to  join  in  settling  the  lands 
and  hereditaments   thereafter  released    and    assigned,  to 
the   uses,   upon  the  trusts,  &c.,  thereinafter  limited,  ex- 
pressed and  declared,  and  for  that  purpose  Henry  Bankes 
(the  son)  and  William  John  Bankes  had  determined  to 
execute  their  joint  power  of  appointment :  It  is  witnessed 
that,  in  pursuance  of  the  agreement  in  that  behalf,  and  for 
settling  and  assuring  the  lands  and  hereditaments  first  there- 
inafter released,  Henry  Bankes  (the  son)  and  William  John 
Bankes,  by  virtue  and  in  execution  of  the  power  or  autho- 
rity given,  limited  or  reserved  to  them  in  the  indenture  of 
bargain  and  sale,  bearing  date  the  28th  June,  1810,  and 
the  recovery  suffered  in  pursuance  of  the  agreement  for 
that  purpose  contained  in  the  same  indenture,  did,  by  that 
their  deed,  sealed  and  delivered  by  them  jointly  in  the 
presence  of  two  witnesses,  &c.,  jointly  direct,  limit  and 
appoint  that  the  lands  and  hereditaments  first  thereinafter 
released  should  thenceforth  remain,  continue  and  be,  and 
that  the  said  recovery  should  enure  to  the  uses,  upon  the 
trusts,  &c.,  thereinafter  limited,  expressed  and  declared: 
and  it  is  thereby  also  witnessed  that,  in  pursuance  of  the 
agreement  in  that  behalf,  and  for  the  considerations  afore- 
said, Henry  Bankes  (the  son)  and  William  John  Bankes 
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did  grant,  bargain,  sell  and  release  unto  the  said  H.  Sey- 
mer  and  W.  Bond,  their  heirs  and  assigns  for  ever,  first, 
the  lands  and  hereditaments  therein  particularly  described 
(being  all  the  same  premises  as  are  described  in  and  con- 
veyed by  the  before  stated  indenture  of  bargain  and  sale, 
and  by  the  recovery  suffered  in  pursuance  thereof) ;  and, 
secondly,  the  hereditaments  therein  also  particularly  des- 
cribed (being  hereditaments  whereof  Henry  Bankes  (the 
son)  was  seised  for  an  estate  of  inheritance  in  fee  simple), 
to  hold  the  same  unto  the  said  H.  Seymer  and  W.  Bond, 
their  heirs  and  assigns,  to  the  uses  and  upon  the  trusts,  &c., 
thereinafter  limited,  expressed  and  declared:  and  it  was 
thereby  declared  and  agreed,  by  and  between  the  several 
parties  to  the  said  indenture  of  settlement,  that  the  appoint- 
ment and  release  thereby  made  should  severally  operate 
and  enure^  and  that  all  lands  and  hereditaments  thereby 
released  should  thenceforth  stand  and  be  settled  to  the  uses 
and  trusts,  &c.,  which  were  in  effect  as  follows  (that  is  to 
say):  as  to  a  certain  part  thereof  (being  the  same  part  as 
was  by  the  before  stated  indenture  of  bargain  and  sale 
limited  to  the  use  of  Henry  Bankes  (the  son)  in  fee  simple), 
to  the  use  of  Henry  Bankes  (the  son),  his  heirs  and  assigns, 
for  ever;  and  as  to  the  other  parts  thereof  (which  are 
hereinafter  referred  to  as  "  the  settled  estates,**  and  include 
that  portion  of  the  real  property  devised  by  the  said  testa- 
tor's will,  as  aforesaid,  to  which  the  question  in  this  suit 
relates),  to  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  &c.,  as  Henry  Bankes  (the  son)  and 
William  John  Bankes  joindy  should,  by  deed  &c.,  direct, 
limit  or  appoint,  and  in  de&ult  of  such  direction,  limitation 
or  appointment,  to  the  use  intent  and  purpose  that  Frances 
Bankes,  the  wife  of  Henry  Bankes  (the  son)  (who  died  in 
her  husband's  lifetime),  should,  in  case  she  should  survive 
Henry  Bankes  (the  son),  receive  during  her  life  a  yearly 
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rent-charge  of  700/.  out  of  the  said  settled  estates,  and  sub- 
ject thereto,  and  to  the  term  of  500  years  hereinafter  limited, 
to  the  use  of  Henry  Bankes  (the  son)  during  his  life,  with 
remainder  to  the  use  of  G.  Pickard  and  H.  Masterman  for 
the  term  of  500  years,  upon  the  trusts  thereinafter  expressed 
(being  trusts,  amongst  others,  for  the  payment  of  a  certain 
annuity  to  Edmund  George  Bankes),  with  remainder  to 
the  use  of  William  John  Bankes  and  his  assigns  during  his 
life ;  with  remainder  to  the  use  of  the  first  son  of  William 
John  Bankes  and  the  heirs  male  of  the  body  of  such  first 
son  ;  and,  on  failure  of  such  issue,  to  the  use  of  the  second 
and  every  other  son  of  William  John  Bankes  severally  and 
successively   in   remainder,   and   the  heirs  male  of  their 
bodies;  with  remainder,  in  default  of  such  issue,  to  the 
use  of  the  said  George  Bankes,  second  surviving  son  of 
Henry  Bankes  (the  son),  and  his  assigns,  during  his  life; 
with  remainder  to  the  use  of  the  first  son  of  the  said  Geoif;e 
Bankes  and  the  heirs  male  of  the  body  of  such  first  son ; 
and,  on  failure  of  such  issue,  to  the  use  of  the  second  and 
all  other  sons  of  the  said  George  Bankes,  severally  and 
successively  in   remainder,  and  the  heirs  male  of  their 
bodies:    with  similar  limitations,   in   de&ult  of  issue,  to 
Edward  Bankes,  third  surviving  son  of  Henry  Bankes  (the 
Son),  and  his  son,  and  their  issue  in  tail  male,  with  remain- 
ders over. — Then  followed  a  power  for  William  John  Bankes^ 
George  Bankes  and  Edward  Bankes,  respectively,  when  they 
should  be  in  actual  possession  of  the  settled  estates  under 
the  limitations  before  mentioned,  by  deed  or  will  attested 
by  three  witnesses,  to  charge  all  or  any  part  of  the  setded 
estates,  that  is  to  say,  each  and  either  of  them  the  said 
George  Bankes  and  Edward  Bankes  might  chaige  any  sum 
not  exceeding  10,000iL  for  each  of  his  daughters  and  younger 
sons,  who,  as  to  a  son  or  sons,  might  attain  the  age  of  twenty- 
one  years,  or  who,  as  to  a  daughter  or  daughters,  migbt 
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atlaiD  that  age  or  be  married,  for  maintenance  money,  to 
cominence  from  or  at  any  time  after  the  death  of  the 
person  entitled  to  make  and  actually  making  any  such 
appointment 

8.  Henry  Bankes  (the  son)  and  William  John  Bankes 
never  exercised  the  joint  power  of  appointment  given  or 
reserved  to  them  by  the  said  indenture  of  1821 ;  and  Henry 
Bankes  (the  son)  died  on  the  17th  December,  1834,  leaving 
his  sons  William  John  Bankes  and  George  Bankes  surviving 
him. 

9.  Upon  his  father's  death,  William  John  Bankes  became 
tenant  for  life  in  possession  of  the  settled  estates,  and  after- 
wards, and  after  the  time  appointed  for  the  commencement 
of  the  Succession  Duty  Act,  1853,  that  is  to  say,  on  thd 
15th  April,  1855,  William  John  Bankes  died,  a  bachelor, 
leaving  his  brother,  the  said  Geoi^e  Bankes,  surviving  him, 
who  thereupon  succeeded  to  the  settled  estates  comprised 
in  the  said  settlement  of  1821,  under  the  disposition  thereby 
made  thereof,  and  became  entitled  to  the  beneficial  enjoy- 
ment of  the  same,  and  entered  into  possession  thereof 
accordingly. 

10.  Under  and  by  virtue  of  the  Succession  Duty  Act, 
1853,  there  became  payable  to  her  Majesty  in  respect  of 
the  succession  of  the  said  Geoige  Bankes  in  the  said  settled 
estates,  according  to  the  value  thereof,  a  duty  upon  such 
value,  payable  by  eight  half-yearly  instalments,  the  first 
whereof  ought  to  have  been  paid  at  the  expiration  of  twelve 
months  next  after  Geoige  Bankes  became  entitled  to  the 
beneficial  enjoyment  of  the  said  settled  estates ;  but  although 
the  said  George  Bankes  was  alive  when  the  first  of  such 
instalments  became  due,  he  did  not  pay  the  same.  He 
died  before  any  other  of  the  instalments  became  due. 

11.  At  the  time  of  the  date  and  execution  of  the  disen- 
tailing deed  next  hereinafter  stated,  the  said  George  Bankes 
was  tenant  for  life  in  possession  of  the  settled  estates  com- 
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prised  in  the  settletnent  of  1821,  under  the  dispositioir 
thereby  made  thereof,  and  Edmund  Geoi^  Bankes  was  bis 
first  son,  and  as  such  was  tenant  in  tail  male  in  remainder 
expectant  on  his  said  father's  death  of  the  same  estates; 
and  by  an  indenture  or  disentailing  deed  of  the  2nd  July, 
1855,  between  the  said  Geoige  Bankes  of  the  first  part,  the 
said  Edmund  George  Bankes  of  the  second  part,  and  John 
Gregory  of  the  third  part,  and  executed  at  or  abont  the  dme 
it  bears  date  by  the  said  George  Bankes  and  Edmund  Geoige 
Bankes  respectively,  and  afterwards  duly  enrolled  in  the 
Court  of  Chanceiy,  pursuant  to  the  Statute  for  the  Abolition 
of  Fines  and  Recoyeries,  the  said  Edmund  George  Banker 
with  the  consent  of  the  said  Geoige  Bankes,  his  father,  as 
protector  of  the  said  settlement  of  1821,  disentailed  the 
settled  estates  comprised  therein  as  aforesaid;  and  he  and 
the  said  George  Bankes  conyeyed  the  same  to  such  uses, 
upon  such  trusts,  for  such  estates,  &c.,  as  the  said  Georgs 
Bankes  and  Edmund  Geoige  Bankes  should  by  any  deed 
or  deeds  jointly  appoint,  and  in  default  of  such  appoint- 
ment to  the  uses  and  upon  the  tnists  and  subject  to  the 
powers,  provisoes  and  declarations  by  the  said  settlement 
of  1821  respectively  limited,  declared  and  contained  of 
and  concerning  the  same,  so  ftr  as  the  same  were  then  sub- 
sisting and  capable  of  taking  effect. 

12.  By  an  indenture  of  settlement,  dated  the  3rd  July, 
1855  (being  the  next  day  after  the  date  and  execution  of 
the  said  disentailing  deed),  and  made  between  the  said 
George  Bankes  of  the  first  part,  the  said  Edmund  Geoige 
Bankes  of  the  second  part,  and  the  said  J.  Floyer  and  H. 
Seymer  of  the  third  part,  the  said  J.  Floyer  of  the  fourth 
part,  and  the  said  J.  Gregory  of  the  fifth  part,  and  which 
was  executed  by  the  said  Geoi^^e  Bankes  and  Edmund 
Geoige  Bankes,  and  aU  other  {nrties,  at  or  about  the  time 
it  bears  date ;  after  reciting  (inter  alia)  the  settlement  of 
Jane,  1821,  and  the  disentailing  deed  of  the  2nd  July,  1855, 
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It  is  witnessed  that  the  said  George  Bankes  and  Edmund 
George  Bankes  by  virtue  and  in  execution  of  the  power 
gi?CD  to  them  jointly  by  the  indenture  of  the  2nd  July, 
1855,  did  by  that  their  deed  absolutely  and  irrevocably 
jointly  appoint  that  all  and  singular  the  said  settled  estates, 
with  their  appurtenances,  should  from  and  ever  after  the 
execution  of  the  said  indenture  be  and  remain,  and  that 
the  said  indenture  should  operate  and  enure  to  the  uses 
upon  the  trusts,  &c.,  thereinafter  respectively  limited,  de- 
clared and  contained  of  and  concerning  the  same.    And  it 
is  further  witnessed   that  the   said   George   Bankes  and 
Edmund  George  Bankes,   by  way  of  ftirther  assurance, 
and  in  aid  of  the  appointment  by  them   thereby  made, 
did  thereby  grant  unto  the  said  J.  Floyer  and  H.  Seymer, 
their  heirs  and  assigns,  all  the  said  settled  estates,  includ- 
ing therein  as  well  that  portion  thereof  which  was  derived 
under  the  will  of  the  testator  Henry  Bankes,  as  also  that 
portion  which  was  derived  from  Henry  Bankes  (the  son) ; 
habendum    to  the  uses,   &c.,  upon   the   trusts    therein- 
after   limited  and  declared  concerning  the  same;    and 
it  was  thereby  agreed  and  declared  by  the  several  parties 
thereto,  that  aU  and  every  the  said  settled  estates  should 
thenceforth   stand    and  be  limited   to   such   uses,   upon 
such  trusts,  &c.,  as  the  said  Geoi^e  Bankes  and  Edmund 
George  Bankes  should  by  any  deed  or  deeds  jointly  appoint, 
and  in   default  of    such  appointment  to  the  use  of  the 
8ud  J.  Floyer  and  H.  Seymer,  their  executors,  &c«,  for 
the  term  of  500  years,  upon  the  trusts  thereinafter  declared 
(to  secure  annuities);  and  after  the  determination  of  the 
same  term,  and  in  the  meanwhile  subjccC*thereto,  to  the  use 
of  the  said  J.  Gregory,  his  executors,  &c.,  for  the  term  of 
one  day,  upon  trust  to  prevent  the  merger  of  the  said  term 
of  500  years,  and  subject  to  the  same  terms  and  the  trusts 
thereof,  to  the  use  of  the  said  George  Bankes  during  his 
life,  and  after  his  decease  to  the  use  of  the  said  J.  Floyer 
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and  H,  Seymer,  their  execaton,  &c,  for  the  term  of  1000 
yean  from  the  day  of  the  decease  of  the  said  Geoif;e 
Bankes*  upon  the  trosts  thereinafter  declared;  and  from 
and  after  the  determination  of  the  same  term,  &c.,  to  the 
use  of  J.  Gregory,  for  the  term  of  one  day  upon  trust  to 
prevent  the  merger  of  the  term  of  1000  years,  and  subject 
to  the  same  terms  and  the  trusts  thereof,  to  the  use  of  the 
said  J.  Floyer  and  H.  Seymer,  their  |heirs  and  assigns, 
during  the  Ufe  of  the  said  Edmund  George  Bankes,  upon 
the  trusts  thereinbefore  declared. — Then  followed  limita- 
tions to  the  use  of  the  first  and  other  sons  successively  of 
the  said  Edmund  Geoige  Bankes,  during  their  lives,  with 
remainder  to  their  first  and  other  sons  in  tail  male.  This 
indenture  also  contained  a  power,  'Jn  terms  ^similar  to 
that  in  the  indenture  of  the  2nd  June  1821,  enabling 
George  Bankes,  and  the  other  tenants  for  life  in  pos- 
session, to  charge  the  settled  estates  with  portions  not 
exceeding  10,000iL  for  each  of  his  daughters  and  younger 
sons. 

13.  The  said  George  Bankes,  on  the  28th  July,  1855, 
made  his  last  will  and  testament,  whereby,  after  reciting  the 
powers  in  the  settlements  of  the  2nd  June,  1821, and  3rdJuly, 
1855,  to  charge  the  estates  with  portions  for  daughters  and 
younger  sons,  in  the  exercise  of  every  power  enabling  him 
so  to  do,  he  charged  all  the  lands  and  hereditaments  which 
were  settled  by  the  settlements  of  1821,  and  which  were 
resettled  by  the  resettlement  of  1855,  with  certain  sums  of 
money  (in  the  will  mentioned)  as  portions  for  his  three 
younger  sons  and  his  four  daughters. 

(The  14th  paragraph  stated  that,  one  of  the  daughters  of 
Geoige  Bankes  having  died,  by  a  codicil  to  his  will  he 
charged  the  estates  with  additional  portions  for  his  three  other 
daughters.  The  15th  paragraph  stated  that  by  another 
codicil  Geoige  Bankes  revoked  the  appointment  to  one  of 
hb  daughters.) 
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16.  The  said  Ueoi^e  Bankesdiedon  the  6th  day  of  July, 
1856,  without  having  altered  or  revoked  the  appointment 
made  by  his  said  will  and  codicils,  and  left  his  eldest  son, 
Edmund  George  Bankes,  and  his  five  younger  children  him 
sunriving,  and  the  same  will  and  codicils  were,  on  the  15th 
August  following  his  death,  proved  in  the  Prerogative  Court, 
by  the  above  named  defendants,  his  legal  representatives. 

17.  Upon  the  death  of  the  said  George  Bankes,  his  eldest 
8on  the  said  Edmund  George  Bankes,  or  the  defendants  J. 
Floyer  and  H.  Seymer  on  his  behalf,  became  entitled  in 
possession  to  the  succession  conferred  on  the  said  Edmund 
George  Bankes  by  the  settlement  of  1855,  and  duty  became 
payable  to  her  Majesty  in  respect  thereof  under  the  provi- 
sions of  the  Succession  Duty  Act,  1853.  And  upon  the 
death  of  the  said  George  Bankes  his  said  five  younger  chil« 
dren  became  respectively  entitled  in  possession  to  the  por- 
tions appointed  to  them  by  his  said  will  and  codicils,  and . 
duty  became  payable  to  her  Majesty  in  respect  thereof 
under  the  Succession  Duty  Act,  1853 ;  and  the  defendants 
J.  Floyer  and  H.  Seymer,  as  the  trustees  of  the  settlement 
of  1855,  became  and  are  personally  accountable  to  her 
Majesty  in  respect  of  the  duty  on  all  succession  to  which 
the  eldest  son  and  younger  children  of  the  said  George 
Bankes  became  entitled. 

18.  Application,  has  been  made  to  the  three  above  named 
defendants,  as  the  executors  of  the  said  George  Bankes, 
deceased,  for  payment  of  one  instalment  of  duty,  after  the 
rate  of  iL  per  cent  on  the  value  of  that  portion  of  the  suc- 
cession conferred  on  him  by  the  settlement  of  1821,  which 
was  derived  under  the  will  of  the  said  Henry  Bankes,  the 
testator,  and  the  subsequent  bargain  and  sale  of  the  28th 
January^  1810,  and  the  recovery  suffered  in  pursuance 
thereof;  and  the  Attorney  General  insists  that  this  is  the 
proper  rate  of  duty,  inasmuch  as  this  portion  of  the  succes- 
sion of  the  said  George  Bankes  was  derived  by  him  from  his 
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brother^  the  said  William  John  Bankes,  as  predecessor;  but 
the  defendants  decline  to  pay  duty  thereon  at  that  rate, 
although  they  admit  that  duty  at  some  rate  is  payable  in 
respect  thereof. 

19.  Application  has  also  been  made  to  the  defendants  J. 
Floyer  and  H.  Seymer,  as  such  trustees  as  aforesaid,  for 
payment  of  duty  at  the  rate  of  3/.  per  cent  in  respect  of  the 
aforesaid  succession  of  the  said  Edmund  George  Bankes; 
and  the  Attorney  General  insists  that  this  is  the  proper  rate 
of  duty,  inasmuch  as  the  said  settlement  of  1855,  under 
which  the  said  Edmund  George  Bankes  takes  his  succession, 
was  a  disposition  made  by  himself,  at  the  date  whereof  he 
was  entitled  to  the  property  comprised  therein  expectantly 
on  the  death  of  his  father,  the  said  George  Bankes ;  and  he 
is  therefore  chargeable  with  duty  at  the  same  rate  as  he 
would  have  been  chargeable  with  if  no  such  disposition  had 

^  been  made ;  and  the  proper  rate  of  duty  with  which  the 
said  Edmund  George  Bankes  would  have  been  chargeable 
if  the  said  settlement  of  1855  had  not  been  made,  is  3L  per 
cent,  inasmuch  as  in  that  case  he  would  have  derived  his 
succession  from  his  father^s  brother,  the  said  William  John 
Bankes,  as  predecessor.  However,  the  defendants  decline 
to  pay  duty  thereon  at  that  rate,  although  they  admit  that 
duty  at  some  rate  is  payable  in  respect  thereof 

20.  Application  has  also  been  made  to  the  defendants  for 
payment  of  duty  at  the  like  rate  of  3/.  per  cent,  in  respect 
of  the  several  portions  appointed  by  the  will  and  codicils  of 
the  said  George  Bankes  to  his  said  five  younger  children ; 
and  the  Attorney  General  insists  that  this  is  the  proper  rate 
of  duty,  inasmuch  as  such  younger  children  derive  their 
interests  under  one  or  other  or  both  of  the  intstruments  by 
which  the  several  powers  of  appointment  which  the  said 
George  Bankes  assumed  to  exercise  in  their  favour  were 
respectively  created,  that  is  to  say,  the  settlement  of  1821, 
which  was  a  disposition  made  by  their  fathers  brother,  the 
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Batd  William  John  Bankes,  and  the  settlement  of  1^55, 
which  was  a  disposition  made  by  their  own  brother,  the 
said  fldmund  George  Bankes, — so  that  their  interests  were 
deriyed  either  from  their  uncle  or  from  their  brother,  as 
predecessor,  within  the  meaning  of  the  4th  section  of  the 
Succession  Duty  Act,  1853.  However,  the  defendants 
decline  to  pay  duty  on  these  successions  at  that  rate, 
although  they  admit  that  duty  at  some  rate  is  payable  in 
respect  thereo£ 

The  information  prayed  (inter  alia)  that  it  might  be 
declared  that  duty  at  the  rate  of  3/.  per  cent,  was  payable 
in  respect  of  the  succession  of  George  Bankes,  in  respect  of 
the  succession  of  Edmund  George  Bankes,  and  also  in 
respect  of  the  several  successions  of  the  five  younger  children 
of  George  Bankes. 

The  defendants  by  their  answer  admitted  the  facts  stated 
in  the  information,  but  denied  their  liability  to  pay  duty  at 
the  rate  of  3/.  percent,  in  respect  ofeither  of  the  successions. 
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The  Attorney  General  (with  whom  were  The  Solicitor 
Generaly  Sir  Fitzroy  Kelly  and  Hanson)  argued  for  the 
Crown,  in  Trinity  Term,  1860  (June  9th). — This  case  is  not 
distinguishable  from  The  Attorney  General  v.  Sibthorp  (a) 
and  The  Attorney  General  v.  Lord  Braybroohe  (&).  In  order 
to  ascertain  what  duty  is  payable  under  the  Succession  Duty 
Act  (16  &  17  Vict.  c.  51),  it  must  first  be  ascertained  who 
IS  the  ''predecessor"  and  who  is  the  ''successor;"  and 
according  to  the  degree  of  affinity  between  them  the  rate  of 
daty  is  determined.  By  the  2nd  section  of  the  Act,  "  the 
term  '  predecessor '  shall  denote  the  settlor,  disponer,  tes- 
tator, obligor, 'ancestor,  or  other  person  from  whom  the 
interest  of  the  successor  is  or  shall  be  derived*"  Therefore 
a  "  predecessor  "  is  the  owner  of  that  interest  which  is  either 
transferred  to  the  "  successor  "  or  out  of  which  his  interest 
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18  carved.     Where  a  father  tenant  for  life^  and  his  son 
tenant  in  tail  in  remainder,  join  in  executing  a  diaentailing 
deed  and  resettle  the  property,  to  the  use  of  the  father  for 
life,  remainder  to  the  son  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  the  father  takes  back  his  former 
estate,  and  the  life  estate  of  the  son  is  derived  firom  his 
former  estate  tail.     Accordingly  thb  Court  held,  in  TTie 
Attorney  General  v.  Sibthorp^  that  the  son  took  a  succession 
under  a  disposition  made  by  himself,  and  therefore  du^  at 
the  rate  of  3iL  per  cent,  was  payable  under  the  12th  section. 
Then  does  it  make  any  difference  if  the  father  and  son, 
with  a  view  to  a  future  disposition  of  the  property,  reserve 
to  themselves  a  general  power  of  appointment,  and,  subject 
thereto,  limit  the  estate  to  the  uses  of  the  prior  settlement, 
and  after  the  lapse  of  some  years  execute  the  power  and 
appoint  the  estate  to  the  use  of  the  father  for  life,  remain- 
der to  the  son  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male?     The  Attorney  General  v.  Lord  Bray* 
broohe  (a)  shews  that  the  execution  of  the  power  b  merely 
the  machinery  by  which  the  disposition  is  effected,  and  that 
the  estates  appointed  under  the  power  must  be  treated  as  if 
contained   in  the  deed  which    created   the   power.      In 
The  Attorney  General  v.  Sibthorp,  Bramwell,  B.,  said : — "If 
the  transaction  be  divided  into  two  different  dispositions, 
viz.,  the  disentailing  deed  and  the  execution  of  the  power 
of  appointment,  the  case  is  the  same;  for  it  must  then  be 
ascertained  what  duty  the  defendants  would  have  been  liable 
to  pay  if  the  power  had  not  been  executed.     So  that  it  is 
only  making  two  steps  in  the  train  of  causation  instead  of 
one." 

This  case  involves  three  claims  to  succession  duty, 
which  thus  arise: — In  the  year  1776,  Henry  Bankes,  the 
owner  in  fee,  devised  the  estates  in  question  to  his  son 
Henry  Bankes  for  life,  with  remainder  to  his  first  and  other 

(a)  5  H.  &  N.  4SS ;  Dom.  Proc.,  March  19, 1861,  not  yet  reported. 
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sons  in  tail  male.  In  the  year  18 10,  Henry  Bankes,  the 
devisee  for  life,  and  his  eldest  living  son  William  John 
Bankesy  the  tenant  in  tail,  suffered  a  recovery  and  limited 
the  estates  to  such  uses  as  they  should  jointly  appoint,  and« 
ID  de&ult  of  such  appointment,  to  the  use  of  Henry  Bankes 
(the  son)  for  life^  in  confirmation  of  his  original  estate ;  with 
remainder  to  such  uses  as  William  John  Bankes  should 
appoint,  and  in  default  of  such  appointneut  to  the  uses  of 
die  testator's  will.  So  that  by  that  deed  no  alteration  was 
made  in  the  estates  created  by  the  will  of  Henry  Bankes, 
but  only  by  a  joint  and  several  power  reserved.  In  the 
year  1821,  Henry  Bankes  (the  son)  and  his  son  William 
John  Bankes,  in  pursuance  of  the  joint  power,  executed  a 
deed  by  which  they  limited  the  estates  to  such  uses  as  they 
should  jointly  appoint  (which  power  they  never  executed); 
and  in  default  of  such  appointment  to  the  use  of  Henry 
Bankes  for  life,  with  remainder  to  William  John  Bankes  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  Geoige  Bankes,  the  second  son  of  Henry 
Bankes,  for  life,  with  remainder  to  his  first  and  other'  sons 
in  tail  male.  So  that  the  estate  tail  of  William  John  Bankes 
was  reduced  to  an  estate  for  life,  and  the  other  limitations 
were  derived  from  his  former  estate  tail.  These  estates 
having  been  created  by  the  exercise  of  the  power,  must  be 
read  as  if  they  were  contained  in  the  deed  of  18 1 0.  Henry 
Bankes,  the  son  of  the  testator,  died  in  the  year  1834,  and 
William  John  Bankes,  his  son,  died  in  1855  without  issue  ; 
and  thereupon  the  succession  devolved  on  his  brother  George 
Bankes. 

The  first  question  is,  what  rate  of  duty  is  Geoige 
Bankes  liable  to  pay  ?  That  depends  upon  who  is  his  ''pre« 
decesBor;"  or,  in  other  words,  tcom  whom  is  his  estate 
derived?  It  is  derived  from  the  estate  tail  of  his  brother 
William  John  Bankes,  which,  having  been  converted  by  the 
recovery  into  an  estate  in  fee,  was  limited  (amongst  other  uses) 
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to  the  use  of  George  Bankes  for  life.  William  John  Bonkes 
is  therefore  the  predecessor  of  Geoi^ge  Bankes,  and  he  is 
chargeable  with  daty  at  the  rate  of  3/.  per  cent  Lord 
Sahoun  V.  ITie  Advocate  General  (a)  is  an  authority  that 
the  statute  must  receive  a  popular  construction. 

The  second  claim  arises  upon  the  succession  of  Edmund 
George  Bankes,  and  in  like  manner  the  rate  of  duty  depends 
upon  who  is  his  predecessor.  William  John  Bankes  died 
on  the  15th  April,  1855  ;  and  George  Bankes,  being  then 
tenant  for  life,  and  Edmund  George  Bankes,  his  eldest  son, 
tenant  in  tail  in  remainder,  on  the  2nd  July,  1855,  they 
executed  a  disentailing  deed,  and  conveyed  the  estates  to 
such  uses  as  they  should  jointly  appoint,  and,  in  default  of 
such  appointment,  to  the  uses  of  the  settlement  of  the 
2nd  June,  1821.  On  the  3rd  July,  1855,  they  executed 
a  deed  of  appointment,  and  thereby  conveyed  the  estates 
to  such  uses  as  they  should  jointly  appoint,  and  in  default  of 
such  appointment  (subject  to  a  term  of  500  years),  to  the 
use  of  Geoi]ge  Bankes  for  life,  with  remainder  (subject  to  a 
term  of  1000  years)  to  trustees  during  the  life  of  Edmund 
George  Bankes,  with  remainder  to  the  use  of  Henry  John 
Percival  Bankes,  his  first  son,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  Then  follows  a  decla- 
ration of  the  trusts  of  the  term  of  500  years,  by  which  the 
trustees  were  invested  with  a  discretionary  power  of  apply- 
ing the  rents  and  profits  of  the  estates  for  the  benefit  of 
Edmund  Geoige  Bankes,  his  wife  and  children.  George 
Bankes  died  on  the  6th  July,  1856,  whereupon  his  son 
Edmund  George  Bankes  became  tenant  for  life  in  posses- 
sion. The  settlement  of  the  3rd  July,  1855,  under  which 
he  took  his  succession,  is  a  disposition  made  by  himself  of 
property  to  which  he  was  then  entitled  expectantly  on  the 
death  of  his  father  Geoiige  Bankes ;  and  therefore  under 
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the  12th  section  of  the  Succession  Duty  Act,  he  is  charge- 
able with  duty  at  the  rate  of  3/.  per  cent.,  being  the  rate 
with  which  he  would  have  been  chargeable  if  that  settlement 
bad  not  been  made,  for  in  such  case  he  would  have  derived 
bis  succession  from  his  father's  brother,  William  George 
Bankes,  who  would  ha?e  been  his  ^'  predecessor/' 

With  respect  to  the  third  claim,  the  deeds  of  the  2nd 
June,  1821,  and  3rd  July,  1855,  contain  a  power  for  Geoige 
Bankes,  and  the  other  tenants  for  life  in  possession,  by  deed 
or  will,  to  charge  the  estate  with  portions  for  their  younger 
children.  That  power  was  exercised  by  George  Bankes. 
Then  from  whom  are  these  portions  derived  ?  They  are  to 
take  effect  on  the  death  of  George  Bankes,  and  are  secured 
by  a  term  of  500  years,  which  is  part  of  the  inheritance. 
At  the  time  of  the  execution  of  the  settlement  of  the  2nd 
June,  1821,  William  John  Bankes,  the  tenant  in  tail  in 
remainder  under  the  will  of  Henry  Bankes,  the  testator, 
was  the  owner  of  the  inheritance.  By  that  deed  Henry 
Bankes  (the  son)  took  back  his  former  estate,  so  that 
nothing  could  be  derived  from  him.  Then,  if  the  interests 
of  the  younger  children  are  derived  from  that  deed,  they 
must  have  derived  them  from  their  uncle,  William  John 
Bankes,  as  donor  of  the  power.  Or,  assuming  that  their 
interests  are  derived  from  the  settlement  of  the  3rd  July, 
1855,  they  could  take  nothing  from  their  father  George 
Bankes,  for  he  took  back  his  life  estate,  and  consequently 
they  must  take  under  the  disposition  made  by  their  brother, 
Edmund  George  Bankes.  In  either  view,  duty  at  the  rate 
of  ZL  per  cent,  is  payable. 
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Bolt  and  Montague  Smith,  for  the  defendants.— If  the 
principle  of  the  decisions  in  The  Attorney  General  v.  Sib» 
thorp  (a)  and  The  Attorney  General  v.  Lord  Braybrooke  (b) 
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be  applied  to  this  case,  duty  at  the  rate  of  IL  per  cent. 
only  is  payable  on  each  of  these  claims.     According  to  the 
principle  of  those  decisions,  the  deeds  of  1855,  1821  and 
1810  are  merely  successive  re-settlements  of  the  family 
estates,  and  it  is  necessary  to  go  back  to  the  root  of  the 
settlements  in  1744  to  find  the  disposition  firom  which 
the  successions  are  derived.     The  instrument  firom  which 
George  Bankes  immediately  derived  his  life  estate  was  the 
settlement  of  the  2nd  June  1821,  by  which  Henry  Bankes 
(the  son),  being  tenant  for  life,  and  William  John  Bankes, 
his  son,  being  tenant  in  tail  in  remainder,  executed  the 
joint  power  created  by  the  deed  of  the  28th  June,  1810,  and 
conveyed  the  estates  to  William  John  Bankes  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male.    Treating 
that  as  a  mere  re-settlcment  of  the  property,  it  is  necessary 
to  go  back  to  the  deed  of  the  28  th  June,  1810 ;  and  that 
being  also  a  mere  re-settlement,  to  go  further  back  to  the 
first  settlement  in  1744,  and,  that  having  been  made  by  the 
grandfather  of  Geoi^ge  Bankes,  the  duty  payable  by  him  is 
at  the  rate  of  IL  per  cent     [PoHockj  C.  B. — If  the  pro- 
perty had  remained  subject  to  the  limitations  of  the  will  of 
Henry  Bankes,  without  being  resettled,  George  Bankes,  on 
the  death  of  Henry  Bankes  (the  son)  and  William  John 
Bankes,  would  have  taken  an  estate  tail  in  possession ;  but, 
in  order  to  prevent  the  property  fix>m  going  out  of  the 
family,  a  recovery  is  sufibred  by  which  Henry  Bankes  (the 
son)  and  William  John  Bankes  obtain  the  fee.     They  then 
resettle  the  property,  and,  under  a  joint  power,  they  appoint 
to  Geoi^  Bankes  an  estate  for  life  only.     By  the  recovery, 
the  estate  tail,  which  he  would  otherwise  have  had  under 
the  will  of  Henry  Bankes,  was  gone ;  and,  the  persons  who 
suffered  the  recovery  having  acquired  the  absolute  owner- 
ship of  the  property,  the  interests  subsequently  created  were 
derived  from  the  deed  of  1821.]     Assuming  that  the  Court 
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will  not  go  back  to  the  first  settlement  in  1744,  and  that 
the  interest  of  George  Bankes  is  derived  from  the  settle- 
ment of  1821,  it  is  derived  from  Henry  Bankes  (the  son), 
his  father,  and  William  John  Bankes,  his  brother.     The 
12th  section  can  have  no  application,  because  George  Bankes 
was  not  a  party  to  those  settlements.     If  the  execution  by 
Henry  Bankes  (the  son),  the  tenant  for  life,  and  William 
John  Bankes,  the  tenant  in  tail  in  remainder,  of  the  joint 
power  of  appointment  created  by  the  deed  of  1810  was  a 
disposition  of  property  which  conferred  on  George  Bankes 
a*' succession"  within  the  meaning  of  the  2nd  section,  as 
the  proportional  interest  which  he  derived  from  each  pre- 
decessor is  not  distinguishable,  the  case  would  fall  within 
the  13th  section,  and  he  must  be  deemed  to  have  derived 
his  succession  in  equal  proportions  from  each  predecessor, 
and  is  chargeable  with  duty  accordingly.     Therefore,  as 
r^ards  one  half  the  property,  George  Bankes  would  be 
chargeable  with  duty  at  the  rate  of  1/.  per  cent,  as  upon  a 
succession  derived  fit)m  his  father;  and,  as  to  the  other 
half,  he  would  be  chargeable  at  the  rate  of  32.  per  cent.,  as 
upon  a  succession  derived  from  his  brother.     The  power 
created  by  the  deed  of  1810  was  not  limited  to  the  selec- 
tion of  a  particular  class,  but  was  a  general  power  of 
appointment,  and  therefore  the  parties  who  exercised  it 
were  joint  owners  of  the  property. 

The  succesrion  of  Edmund  George  Bankes  is  different, 
because  he  was  a  party  to  the  settlement  of  1855,  and 
therefore  it  is  said  that  duty  is  payable  by  him  under  the 
12th  section  as  upon  a  succession  derived  from  himself. 
Bat  it  is  submitted  that  the  duty  is  only  payable  by  him 
under  the  second  section.  The  scheme  of  the  Act  is  plain. 
The  sections,  from  2  to  8,  contain  definitions  of  *'  succes- 
sions" and  *'  successors,"  that  is,  the  persons  chargeable  with 
duty.    Section  9  points  out  who  is  to  have  the  management 
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of  the  duties.     The  sections,  from  10  to  17,  relate  to  the 
rate  of  duty  imposed;  section  18,  and   those  which  follow, 
provide  for  exemptions.    The  12th  section  has  no  reference 
to  what  shall  be  deemed  to  confer  a  succession,  but  only 
to  what  rate  of  dutj  shall  be  chargeable  where  a  person 
takes  a  succession  under  a  disposition  made  by  himself.    In 
such  case,  if  there  is  a  succession  within  the  meaning  of  the 
second  section,  he  is  chargeable  with  the  same  rate  of  doty 
as  if  no  such  disposition  had  been  made.     [^Bramwettf  B.— 
The  12th  section  is  explanatory  of  the  2nd.    It  is  true 
that  the  2nd  is   the  section  which   imposes  the  duty  by 
reason  of  a  '^ succession;*'  but  it  contemplates  one  person  as 
"  successor*'  and  another  person  as  "  predecessor.''    A  diffi- 
culty might  arise  from  the  same  person  being  both  *' successor" 
and  "  predecessor,"  unless  there  was  an  explanatory  clause. 
The  2nd  and  12th  sections  should  be  read  together  thus— 
**  The  term,  ^successor*  shall  denote  the  person  so  entitled, 
and  the  term  'predecessor'  shall  denote  the  settlor,  dis- 
poner,"  &c.,  "  except  in  the  case  where  any  person  shall 
take  a  succession  under  a  disposition  made  by  himself,  and 
then  he  shall  be,  as  regards  the  duty  chargeable,  in  the 
same  position  as  if  no  such  disposition  had  been  made  by 
him.*'    It  seems  to  me  that  the  12th  section  was  required  for 
another  reason.   The  10th  section  provides  for  the  case  of  a 
successor  who  is  the  lineal  issue  or  lineal  ancestor,  brother, 
sister  or  other  relation  of  the  predecessor,but  it  makes  no  pro- 
vision for  the  case  of  a  successor  who  derives  his  succession 
from  himself,  and  is  therefore  his  own  predecessor.    JPoUoek, 
C.  B. — Under  the  12th  section,  it  might  happen  that  a 
person  would  be  a  '*  successor"  and  not  pay  any  duty.    For 
instance,  if  a  father,  on  the  marriage  of  his  daughter,  settled 
a  large  estate  upon  her  and  her  husband,  with  remainder 
to  himself  on  their  deaths  without  issue.     In  that  event,  he 
would  be  asuccessor  under  a  disposition  made  by  himself 
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and  the  12th  section  says  that  in  such  case  the  duty  shall 
be  cbai^d  as  if  no  such  disposition  had  been  made,  and,  if 
he  had  made  none,  no  duty  would  have  been  payable.]     It 
was  intended  by  the  12th  section  to  prescribe  the  rate  of 
duty  payable   where  a  person  is  his   own  successor,  and 
when,  in  such  case,  duty  shall  nut  be  payable.     The  2nd 
section  having  imposed  the  duty,  the  legislature  has  used, 
in  the  12tb,  negative  as  well  as  aflSrmative  words ;  and  has 
said  that  **  a  successor  shall  not,  in  any  other  case,  be  charge- 
able with  duty  upon  a  succession  taken  under  a  disposition 
made  by  himself.'*    The  13th  section  provides  for  the  case 
of  a  succession  derived  from  joint  predecessors,  and,  if  that 
section  applies  here,  Edmund  George  Bankes  would  pay 
nothing  on  one  half,   for,  as  to  that,  he  would  be  his 
own  predecessor,  and  he  would  pay  IZ.  per  cent  upon 
the  other  half,  of  which  his  father  was  his  predecessor. 
Then,  assuming  the  12th  section  applies:  by  the  settlement 
of  1855,  Edmund  George  Bankes  took  half  of  his  succes- 
sion under  a  disposition  made  by  his  father,  and  the  other 
half  under  a  disposition  made  by  himself;    therefore,  as 
to  the  latter  half,  he  is  chargeable  at  the  same  rate  as  if  no 
such  disposition  had  been  made.     Now,  if  no  such  disposi- 
tion had  been  made,  he  would  have  derived  his  succession 
from  the  settlement  of  1821,   made  by  his  grandfather 
Henry   Bankes  (the  son)   and  his  uncle   William   John 
Bankes,  and  the  result  would  be  that,  as  to  one  hal^  he 
would  be  chargeable  as  upon  a  succession  derived  from  his 
father,  that  is  at  the  rate  of  12.  per  cent.,  and,  as  to  the 
other  half,  upon  a  succession  derived  from  his  grandfather  and 
uncle,  that  is,  as  to  one  quarter,  at  the  rate  of  II  per  cent., 
and,  as  to  the  other  quarter,  at  the  rate  of  3L  per  cent. 

Then  as  to  the  claim  to  duty  in  respect  of  the  portions 
of  the  younger  children.  Their  interest  was  derived  from 
their  father  George  Bankes  the  tenant  for  life.     He  pur- 
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1861.        chased  these  portions  from  bis  son,  Edmund  Geoige  Bankes, 
v^^-v-uj*      iijg  tenant  in  tail,  in  consideration  of  an  annuity  paid  to 

AtTOBHST  n  mi 

GxinEBAL      him  during  his    father's  life:    Be   Jenhinsan  {a).     The 

FioTBB.      power  to  chaige  these  portions  on  the  estates  was  created 

by  the  settlement   of  1855;    and    they  were  given  to 

the  children  by  the  will  of  George  Bankes.    He  had  a 

limited  power  of  appointment,  and  therefore,  by  the  latter 

part  of  the  4th  section,  the  persons  taking  the  property  by 

the  exercise  of  that  power  have  taken  it  as  a  sucoession 

derived  from  the  person  who  created  the  power.    The 

settlement  of  1821  contained  a  similar  power  for  chaiging 

the  estates  with  portions,  and  if  the  children  be  considered 

as  deriving  then:  interest  from  the  exercise  of  that  power, 

then  they  took  their  succession  from  Henry  Bankes  (the 

son),  their  grandfather,  who  created  the  power,  so  that  in 

either  view  U.  per  cent  only  is  payable. 

77ie  Attorney  General,  in  reply. — The  successions  upon 
which  duty  is  claimed  were  created  by  the  exercise  of  a 
power.    The  latter  branch  of  the  4th  section  is  a  disdnct 

recognition  of  the  rule  of  law,  that  the  estate  must  be  con- 
sidered as  derived  from  the  person  who  created  the  power, 
which  is  the  mere  jus  disponendi.  Here  Henry  Bankes 
(the  son)  and  William  John  Bankes,  having  acquired  the 
absolute  ownership  of  the  fee  simple,  by  the  deed  of  1810 
created  the  power  from  which  the  subsequent  estates  were 
derived.  No  power  having  been  executed  under  the 
deed  of  1821,  the  estates  thereby  limited  must  be  read  as  if 
included  in  the  deed  of  1810. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — The  first  question  in  this  case  is :   What 

(a)  24  Bear.  64. 
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is  the  rate  of  succession  dutjr  '*  on  so  mach  of  the  succession        1861. 
of  Geoise  Bankes  in  property  comprised  in  an  indenture      y^--*-^ 
of  June  2nd,  1 821,  as  was  derived  under  the  will  of  Henry      Gehk&al 
Bankes,  and  an  indenture  of  June  28th,  1810,  and  a  re-      I^lotxb. 
covery  suffered  thereon  ?**    To  determine  that,  we  must 
determine  who  is  or  are  the  predecessor  or  predecessors 
under  the  second  section  of  the    Succession  Duty    Act, 
16  &  17  Vict*  c.  51,  that  is  to  say,  who  is  or  are  the  person 
or  persons  "  from  whom  the  interest  of  George  Bankes  is 
derived,'* 

Now  his  interest  was  derived  thus: — Henry  Bankes,  being 
seised  in  fee,  devised  the  land  in  question  to  his  son  Henry 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
and  died.    Henry,  the  son,  being  tenant  for  life,  and  William 
John,  hb  eldest  living  son,  tenant  in  tail  male  in  remainder, 
and  of  full  age,  suffered  the.  recovery  in  question  to  such 
uses  as  they  ehould  jaintfy  appoint;  in  de&ult  of  appoint- 
ment to  the  use  of  Henry  for  life,  in  confirmation  of  the 
iome  estate  for  life  as  was  given  by  the  will  of  the  testator 
before  mentioned;  then  to  such  uses  as  William   John 
should  appoint  (if  he  survived  his  father)  by  deed  or  will; 
and  in  default  of  such  appointment  to  the  same  uses  as  in 
the  original  will  before  mentioned.    There  was  afterwards, 
in  1821,  a  deed  of  appointment  by  Henry  and  his  son 
William  John  to  such  uses  as  they  should  jointly  appoint; 
then  to  Henry  for  life,   then  to  William  John  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male ;  then  to 
the  use  of  George,  the  person  in  question,  the  next  son  of 
the  second  Henry,  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male.      The  joint  power  of  appoint* 
meat  in  this  deed  of  1821 ,  was  never  executed.    The  second 
Henry  died  in  1834.     William  John  died  in  1855,  without 
isae,  and  thereupon  George  succeeded  to  the  estates  as 
tenant  for  life. 
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Now,  if  George's  predecessor  is  exclusively  his  grand* 
father  or  his  father,  the  rate  of  duty  is  one  per  cent. ;  but  if 
his  brother  William  John  is  his  predecessor,  in  whole  or  in 
part,  then,  in  respect  of  the  interest  derived  fix>ai  him,  three 
per  cent,  ought  to  be  paid.  The  first  question,  then,  is, 
is  any  of  the  interest  of  George  Bankes  derived  from  bb 
brother  William  John,  within  the  meaning  of  the  second 
section  of  the  Succession  Duty  Act?  It  seems  impossible 
to  say  there  is  none.  The  result  of  the  two  dispositions  of 
1810  and  1821  is,  that,  Henry  being  tenant  for  life,  William 
John  tenant  in  tail  male  in  remainder,  with  remainder  oyer 
to  George  in  tail  male,  Henry  and  William  John,  suffering 
a  recovery,  acquire  a  joint  'power  of  disposing  of  the  fee, 
bar  all  subsequent  remainders,  and  ultimately  exercise 
that  power  of  disposing  of  the  fee  by  giving  an  estate  for 
life  to  Henry,  remainder  for  life  to  William  John,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to 
Geoi^ge  for  life.  If  we  look  at  the  disposition  of  1810,  it 
amounts  to  this,  that  Henry  gets  back  what  is  called  the 
tame  estate  for  life,  and  William  John  converts  his  estate 
tail  into  a  fce^simple,  out  of  which  is  by  his  act,  in  part  at 
least,  derived  the  subsequent  estates  created  by  the  disposi- 
tion of  1821.  If  we  look  at  that  transaction,  it  is  the  joint 
act  of  William  John  and  his  father  which  conferred  the 
estate  on  Geoi^ge.  It  is  from  the  estate  tail  of  William 
John,  therefore,  and  at  least  in  part  by  the  act  of  William 
John,  that  George's  life  estate  is  derived.  If  William  John 
had  survived  his  father,  suffered  a  recovery  to  such  uses  as 
he  should  appoint,  and  then  had  appointed  to  the  uses  of 
the  deed  of  1821,  subsequent  to  the  life  estate  of  the  father, 
it  could  not  be  doubted  that  he  would  be  the  predecessor 
from  whom  Geoi^e's  interest  was  derived ;  so  if  the  reco- 
very had  been  suffered  (without  the  intermediate  power  of 
appointment)  directly  to  such  uses.    Then  does  the  circum-. 
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stance  of  the  father  being  a  party  to  these  dispositions  pre- 
vent any  of  the  interest  being  deriyed  from  William  John? 
Let  it  be  tried  thus :  Suppose  the  recovery  had  been  to  the 
nse  of  the  fether,  Henry,  for  life,  remainder  to  William 
John  in  fee,  or  to  such  uses  as  he  should  apix>int,  and  then 
he  had  appointed  to  the  uses  of  the  deed  of  1821,  subse- 
quent to  the  life  estate  of  the  &ther,  would  not  the  interest 
be  derived  from  him  ?  Clearly.  So  also  if  the  intermediate 
power  of  appointment  had  been  left  out.  This  shews  that 
neither  the  fact  of  the  &ther,  Henry,  being  a  party  to  the 
disposition,  nor  the  fact  of  the  life  estate  of  George  not 
being  directly  created  by  the  deed  to  lead  the  uses  of  the 
recovery,  nor  consequently  those  two  facts  combined,  pre- 
vent the  interest  being,  in  part  at  least,  derived  from 
William  John. 

The  next  question  is :  Is  the  interest  wholly  derived  from 
William  John,  the  brother,  or  in  part  from  Henry,  the 
fiither  of  George  ?  We  think  the  latter  is  the  case.  Henry 
and  William  John  have  a  joint  power  of  appointment,  and 
the  act  of  each  is  necessary  to  give  the  estate  for  life  to 
George.  George  might,  indeed,  have  had  such  an  estate, 
or  rather  an  estate  tail,  had  the  joint  power  of  appointment 
not  been  executed ;  but  still  the  estate  he  gets  he  gets  under 
that  power.  Henry  and  William  John  might  have  given 
the  same  estate  to  an  entire  stranger.  This  is  not  incon- 
sistent with  the  decision  in  The  Attorney  General  v.  Sib' 
thorp.  It  is  true  that  it  was  there  held  that  the  defendant 
derived  no  interest,  or  no  appreciable  interest,  from  his 
father;  that  his  father  took  back  his  life  estate,  and  the 
defendant's  interest  then  was  derived  from  his  own  estate 
tail.  He  got  no  more,  nay  less,  than  he  would  have  had, 
had  the  power  of  appointment  not  been  executed.  So  we 
should  say  here,  had  the  question  been  what  duty  William 
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John  should  pay^  as  he  would  get  back  only  what  was  his 
own  before ;  but  here  George  gets  not  by  his  own  act — 
not  anything  out  of  his  own  estate,  but  by  the  joint  act 
of  his  fiither  and  brother  operating  on  a  fee,  created  indeed 
out  of  the  brother's  estate,  but  which  he  alone  could  not 
operate  on.  (See  per  Lord  Chancellor,  in  Lord  Braybroohe^s 
Case  (a)  ). 

We  were  much  pressed  by  the  decision  in  The  Attorney 
General  y.  Lord  Braybrooke ;  but  in  truth  that  case  is  not 
inconsistent  with  our  present  decision,  as  was  shewn  by  the 
Attorney  General.  It  is  a  convenient  expression  to  speak 
of  the  continuation  of  a  family  settlement,  but  the  expres- 
sion is  obviously  too  vague  for  the  enunciation  of  a  propo- 
sition of  law.  Its  use  is  justified  by  the  case  of  Lord  Sal" 
toun  V.  77le  Advocate  General(b),  which  is  an  authority  for  our 
present  decision.  That  case  decided  that  the  statute  is  to 
have  a  popular  construction.  Can  it  be  doubted,  popularly 
speaking,  that  it  was  from  Henry  and  William  John,  jointly, 
that  George's  interest  was  derived  ?  Nor  is  there  any  hard- 
ship in  this.  If  there  is  any  reason  why  a  succession  de 
rived  from  a  brother  should  pay  more  than  one  derived 
from  a  father,«that  reason  exists  as  much  in  such  a  case  as 
the  present  as  in  any  other. 

In  the  result,  then,  whether  we  consider  half  to  come 
from  Henry  and  half  from  William  John,  or  that  the  interest 
derived  from  each  cannot  be  distinguished,  and  that  sect.  13 
applies,  the  rate  of  duty  is  three  per  cent  on  one  moiety 
and  one  per  cent,  on  the  other ;  in  the  whole  two  per  cent 

The  same  considerations  determine  the  next  question, 
the  rate  of  duty  in  respect  of  the  succession  of  Edward 
George  Bankes. 

With  respect  to  the  last  question,  it  seems  clear  that  one 

(a)  Dom.  Froc.,  19  March,  1861,  not  jet  reported. 

(b)  3  Maq.  Rep.  659. 
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per  cent  is  the  rate  of  duty.    The  settlor,  the  person  from       1861. 

whom  the  interest  of  the  children  is  derived,  is  their  father.     ^^'^^ 

Attobhst 

The  decree  should  be  accordingly.  QtxERAi, 

This  judgment  was  prepared  before  the  decision  of  Lard     Flotix. 
Braybrooke*s  Case  in  the  House  of  Lords;  and  though  we 
are  glad  to  find  that  case  sanctions  the  view  we  have  taken 
here,  it  is  not  so  in  point  as  to  dispense  vnth  our  giving  our 
reasons  for  our  decision  in  this  case. 

Decree  accordingly. 


In  the  Matter  of  the  Succession  Duty  Act  and  of  the       July  6. 
Assessment  of  Sib  Henry  Petton,  Bart. 

X  HIS  was  an  appeal  by  Sir  Henry  Peyton,  Bart.,  under  Inl803cer- 
the  Succession  Duty  Act,  1853,  against  an  assessment  of  were  settled 
duty  on  his  succession,  made  by  the  Commissioners  of  p.  for  life, 
Inland  Revenue.     The  petition  of  the  appellant  (so  far  as  ^ toMs&st 
material)  was  as  follows :—  ^^  **^ 

1.  By  an  indenture  of  release  and  settlement,  dated  the  ^^d^^^' 
6ih  day  of  July,  1803,  and    made  between   Sir  Henry  aon  suffered 

•'  "^  ^  ^       a  recovery  and 

Peyton,  the  father  of  the  petitioner,  of  the  first  part,  Harriet  conveyed  the 

<n     1  .  •  .  «   estates  to  the 

Bradshaw,  widow,  the  mother  of  the  petitioner,  of  the  second  nse  of  P.  for 

life,  with 
remainder  to 
the  we  ^t  the  wife  of  P.,  in  ease  she  should  survive  him,  should  yearly  receive  duiinff  her 
life  ft  rent  of  1000/. ;  with  remainder  to  such  uses  and  sulject  to  such  charges  as  P.  imd  his 
ton  ahoold  appoint,  and  in  default  of  appointment  to  the  use  of  the  son  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male.  In  December,  1826,  P.  and  his  son,  in  execution  of 
tbe^  power,  appointed  the  estates  to  such  uses  and  subject  to  such  charges  as  they, 
dozing  their  joint  lives,  should  appoint ;  and  in  de&ult  of  appointment  to  the  son  for  lin^ 
with  remainders  over.  Subsequentlv  P.  and  his  son,  in  exercise  of  the  ^wer,  mortgaged  the 
estates  fior  money  lent  to  them,  and  for  the  repayment  of  which  they  jointly  and  severally 
corenanted.  They  also  mortgaged  the  estate  for  a  debt  then  due  from  r.,  and  for  the  repav- 
OM&t  of  which  he  alone  covenanted.  They  also  chareed  the  estatea  with  an  annuity  of  60&. 
for  the  grandson  of  P.  during  his  life  and  the  life  of  P.  and  his  son,  or  the  survivor. 

J9!sU;— First,  that  on  the  death  of  P.  his  son  was  entitled,  on  estimating  the  value  of  his 
aooeesffion,  to  an  allowance  in  respect  of  the  rentHBhaxge  of  1000^  during  the  life  of  the  wife 
of  P.,  inasmuch  as  she  was  chaigeable  with  duty  in  respect  of  it 

Secondly,  that  the  annuity  of  500/.  to  the  grandson  of  P.,  and  the  mortgage  debts,  were 
incombrances  on  the  succession  created  by  the  son  and  not  made  in  execution  of  a  prior  special 
pover  of  appcantmentk  within  the  d4th  section  of  the  Succession  Duty  Act,  1853,  and  conse- 
qnently  the  son  was  not  entitled  to  any  aUowance  in  respect  of  either  of  them :  Per  Pottaek, 
0.  B.,  Martin,  B.,  and  Wildtf  B.    Diflsentiente  Bramww,  B. 
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1861.        V^^f  John  Lord  Rous  and  Thomas  Kingscote,  of  the  third 
^^  '  "-^      part,  David  Pennant  and   Richard  Henry  Cox,  of  the 
Peyton.       fourth  part,  Thomas  fltzhugh  and  John  Beauclerk  of  the 
fifth  part,  John   Clements    and   William   Henry  Pigou 
and  John   Drummond,  of  the  6th  part:    After   reciting 
the  marriage  then  intended  to  be,  and  which  was  shortly 
afterwards  solemnized  between  the  said  Sir  Henry  Peyton 
and  Harriet  Bradshaw,  the  &ther  and  mother  of  the  peti- 
tioner, and  that  the  said  Sir  Henry  Peyton  was  seised  in  fee 
simple  of  the  manors  and  hereditaments  thereinafter  de- 
scribed, and  in  consideration  of  such  intended  marriage  had 
agreed  to  settle  the  same  as  thereinafter  expressed,  the  said 
Sir  Henry  Peyton  conveyed  unto  the  said  John  Lord  Rous 
and  Thomas  Kingscote  and  their  heirs,  certain  manors  and 
estates,   therein  particularly   described,  and  all  other  bis 
estates,   situate  in  the   counties  of  Cambridge,  Norfolk, 
Huntingdon  and  Suffolk,  to  hold  unto  the  said  John  Lord 
Rous  and  Thomas  Kingscote,  and  their  heirs,  subject,  as  to 
the  estates  in  Norfolk,  to  a  mortgage  therein  mentioned  for 
LS,0002.,  and  in  respect  of  which  an  allowance  has  been 
made  in  the  assessment  hereinafter  mentioned,  to  the  use  of 
himself,  the  said  Sir  Henry  Peyton  and  his  assigns  for  life, 
without  impeachment  of  waste,  with  remainder  to  the  use 
of  the  said  John  Lord  Rous  and  Thomas  Kingscote,  as 
trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use,  intent  and  purpose  that  the  said  Harriet  Brad- 
shaw  and  her  assigns,  in  case  she  should  survive  him, 
(as  was  the  case)  should  yearly,  during  her  life,  receive  out 
*   of  the  said  manors  and  hereditaments  the  yearly  rentchaige 
of  1000/.,  free  from  all  deductions  whatsoever,  for  her  join- 
ture and  in  bar  of  dower,  with  powers  of  entry  and  distress 
and  perception  of  the  rents  and  profits  of  the  said  manors 
and  hereditaments,  for  the  recovery  and  payment  of  such 
rentcharge ;  with  remainder  to  the  use  of  the  said  David 
Pennant  and  Henry  Richard  Cox  for  100  years,  upon  trusts 
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thereinafter  declared  thereof  for  further  securing  the  said        1861. 
rentcharge,  with  remainder  to  the  use  of  the  said  Thomas      *^*^ 
Fuzhugh  and  John  Beauclerk,  for  the  term  of  600  years,      Pbytow. 
npon  trusts,  thereby  also  declared,  for  raising  portions  for 
younger  children  of  the  said  intended  marriage,  and  with 
remainder  to  the  use  of  the  first  son  of  the  said  Sir  Henry 
Peyton  by  the  said  Harriet  Bradshaw,  and  of  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing,  with  remain- 
ders over;  and  the  said  trustees,  Lord  Rous  and  Thomas 
Eingscote,  were  empowered,  with  consent  of  the  said  Sir 
Henry  Peyton  and  Harriet  Bradshaw,  during  their  joint 
lives,  to  sell  the  said  settled  estates,  or  any  part  of  them, 
and  to  lay  out  the  money  produced  by  sales  in  the  purchase 
of  other  lands  to  be  settled  to  the  same  uses  as  the  lands 
sold. 

2.  By  anothpr  indenture  of  release  and  settlement,  dated 
the  27th  day  of  May,  1826,  and  made  between  the  said  Sir 
Henry  Peyton  and  Dame  Harriet  Peyton  his  wife,  of  the 
first  part,  the  petitioner  of  the  second  part,  William  Fyn* 
more  of  the  third  part,  Thomas  Clarke  of  the  fourth  part, 
John  Earl  of  Stradbroke  and  the  Reverend  Algernon 
Peyton,  clerk,  of  the  fifth  part,  Henry  Kingscote  and  Henry 
Richard  Cox  of  the  sixth  part,  and  the  said  Thomas  Fitz- 
bogh  and  John  Beauclerk  of  the  seventh  part:  after  reciting 
the  before  stated  settlement  of  the  6th  of  July,  1803,  and 
reciting,  as  the  fact  was,  that  the  said  Thomas  Kingscote 
was  since  dead,  and  that  the  said  Algernon  Peyton  had 
since  been  appointed  a  trustee  in  his  place  with  the  said 
John  Earl  of  Stradbroke  ;^and,  as  the  fact  was,  that  the  said 
Sir  Henry  Peyton  had  issue  by  the  same  Dame  Harriet,  his 
wife,  only  one  child,  viz.^the  petitioner,  who  had  then 
lately  attained  the  age  of  twenty-one  years ;  and  also  reciting 
divers  conveyances  of  lands  which  had  been  purchased  by 
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1861.  the  trustees  of  the  said  settlement  of  the  6th  day  of  Jolyy 
'^'^  IBOSy  to  the  uses  of  that  settlement;  and  that  the  said  Sir 
Pbyxov.  Henry  Peyton  and  the  petitioner  were  desirous  to  suffer 
common  recoveries  of  the  said  manors  and  estates  whereof 
they  or  either  of  them  were  or  was  seized  for  an  estate  of 
inheritance  (except  as  therein  mentioned),  for  the  purpose 
of  barring  the  estates  tail  vested  in  the  petitioner  under  the 
said  recited  indentures  in  such  manon  and  estates,  and  all 
remainders  and  reversions  thereupon  expectant:  It  was 
witnessed  that,  in  order  to  bar  such  estates  tail  and  re- 
maindera,  and  for  the  considerations  therein  mentioned, 
the  said  Sir  Henry  Peyton  and  the  petitioner  conveyed 
unto  the  said  William  Fynmore,  his  heirs  and  assigns,  the 
manors  and  estates  comprised  in  the  said  settlement  of  the 
6th  day  of  July,  1803,  and  the  other  thereinbefore  recited 
conveyances  (except  the  estates  in  the  county  of  Norfolk 
and  certain  lands  in  March,  in  Cambridgeshire,  and  Elm, 
in  the  Isle  of  Ely),  to  hold  unto  and  to  the  use  of  the  said 
William  Fynmore,  his  heirs  and  assigns,  in  order  that  he 
might  become  tenant  to  the  precipe,  and  suffer  three  reco- 
veries with  double  voucher,  which  should  enure,  subject  to 
the  said  rentcharge  of  1000/.  by  the  said  settlement  of  6th 
day  of  July,  1803,  limited  to  the  said  Harriet  Peyton  and 
to  the  terms  of  1000  years  and  500  years  thereby  also 
limited,  to  the  intent  that  the  petitioner  should  yearly 
receive  during  the  joint  lives  of  himself  and  the  said  Sir 
Henry  Peyton  a  certain  annuity  therein  mentioned,  and 
subject  thereto  to  the  use  of  the  said  Henry  Elingscote  sod 
Henry  Richard  Cox,  for  a  term  of  99  years,  to  secure  such 
annuity,  with  remainder  to  the  use  of  the  sud  Sir  Heniy 
Peyton  for  his  life  (sans  waste),  with  remainder  to  the  use 
of  the  said  John,  Earl  of  Stradbroke,  and  Algernon  Peyton, 
as  trustees,  to  preserve  contingent  remainders,  with  remain- 
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der  to  the  further  U8e»  that  the  said  Dame  Harriet  Peyton, 
in  case  she  should  survive  the  said  Sir  Henry  Peyton, 
(as  was  the  case)  should,  after  his  decease,  yearly  receive 
daring  her  life  a  clear  rent  of  lOOOil  (over  and  above  the 
rentchaige  of  lOOOiL  limited  by  the  said  settlement  of  6th 
Jaly,  1803),  and  subject  thereto  after  the  decease  of  the  said 
Six  Henry  Peyton,  with  remainder  to  the  use  of  the  said 
John  Beauclerk  for  a  term  of  200  years,  upon  trusts  to 
secure  such  further  rentchai^;  and  from  and  after  the 
detennination  of  the  said  term  of  200  years,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof  and 
subject  thereto  and  charged  and  chargeable  as  therein  afore- 
said, to  the  use  of  such  person  or  persons,  for  such  estate 
or  estates,  interest  or  interests,  upon  such  trusts,  and  to  and 
for  such  intents  and  purposes,  and  with,  under  and  subject 
to  such  conditions,  powers  and  provisos,  limitations,  charges 
and  declarations  as  they  the  said  Sir  Henry  Peyton  and 
the  petitioner  during  their  joint  lives  should,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  by  them 
respectively  sealed  and  delivered  in  the  presence  of  and 
attested  bj  two  or  more  credible  witnesses,  from  time  to 
time  jointly  direct,  limit  or  appoint ;  and  in  default  of  any 
such  direction,  limitation   or  appointment,  and  as  to  so 
much  and  such  part  and  parts  of  the  said  manors  and  here- 
ditaments    thereinbefore    mentioned,  or   intended  to  be 
thereby  granted  and  released,  whereof  no  such  direction 
limitation  or  appointment  should  be  made  or  should  take 
effect,  and  subject  to  any  such  direction,  limitation  or 
appointment  which  should  not  be  a  complete  disposition  of 
the  whole  of  the  same  manors  and  premises,  or  of  the  whole 
estate  and  interest  therein,  subject  and  chained  and  charge* 
able  as  therein  aforesaid,  to  the  use  of  the  petitioner  and  his 
assigns  for  his  life  (sans  waste),  with  remainder  to  the  use 
of  the  sud  trustees  to  preserve  contingent  remainders,  with 
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1861.  remainder  to  the  use  of  the  first  son  of  the  body  of  the  peti- 
tioner in  tail  male,  with  remainders  over;  and  in  the  now 
stating  settlement  is  also  contained  a  power  of  sale  of  the 
settled  estates,  to  be  exercised  bj  the  trustees  by  direction 
of  the  said  Sir  Henry  Peyton  and  the  petitioner,  or  the 
survivor  of  them,  and  directions  for  laying  out  the  sale 
monies  in  the  purchase  of  other  lands  to  be  settled  to  the 
same  uses. 

3.  Three  common  recoveries  with  double  voucher  were 
suffered,  pursuant  to  the  last  stated  deed,  as  of  Trinity  Term, 
in  the  seventh  year  of  His  Majesty  King  George  the 
Fourth. 

4.  By  another  indenture  of  settlement,  dated  the  1st 
day  of  December,  1826,  and  made  between  the  said  Sir 
Henry  Peyton,  deceased,  of  the  first  part,  the  petitioner 
of  the  second  part,  the  said  Earl  of  Stradbroke  and  Charles 
Mills  of  the  third  part,  and  the  said  Henry  Kings^ 
cote  and  Henry  Richard  Coz  of  the  fourth  part,  after 
reciting  (inter  alia)  the  before  stated  settlement  of  the  27th 
May,  1826,  and  that  the  said  Sir  Henry  Peyton  and  the 
petitioner  had  proposed  and  agreed,  in  exercise  of  the 
powers  limited  to  them  by  that  settlement,  to  limit  and 
appoint  all  the  said  manors  and  hereditaments  therein  com- 
prised, after  the  decease  of  the  said  Sir  Henry  Peyton  (sub- 
ject, nevertheless,  to  the  rent-charges  of  1000/.  and  1000/. 
by  the  said  settlements  of  6th  July,  1803,  and  27th  Mav, 
1826,  limited  to  the  use  of  the  said  Dame  Harriet  Peyton), 
to  the  several  uses  thereinafter  declared :  It  is  witnessed 
that,  in  pursuance  of  the  said  agreement  on  the  part  of  the 
said  Sir  Henry  Peyton  and  the  petitioner,  and  for  the  con- 
siderations therein  mentioned,  they  the  said  Sir  Henry 
Peyton  and  the  petitioner,  in  pursuance  and  execution  of 
the  power  given  to  them  by  the  said  settlement  of  the  27th 
May,  1826,  and  the  three  common  recoveries  so  suffered. 
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and  of  every  other  power  or  authority  to  them  given  and       1861. 
enabling  in  that  behalf^  did  direct*  limit  and  appoint  that  all      ^T'"'^^ 
the  said  manors  and  estates  comprised  in  the  said  settlement      Fsyton. 
of  the  27th  of  May,  1826*  should*  from  and  immediately 
after  the  decease  of  the  said  Sir  Henry  Peyton*  go*  remain* 
continue  and  be*  and  that  the  said  last  mentioned  settle- 
ment and  the  said  three  common  recoveries  and  all  other 
assurances  should*  immediately  after  the  decease  of  the  said 
Sir  Henry  Peyton*  operate  and  enure*  and  that  the  said 
Thomas  Clarke  (the  demandant  in  the  said  recoveries  and 
his  heirs)  should*  immediately  after  the  decease  of  the  said 
Sir  Henry  Peyton*  stand  and  be  seised  of  the  same  estates 
(subject*  nevertheless*  to  the  said  rent-charges)  to  the  use 
of  such  person  or  persons*  for  such  estate  or  estates*  interest 
or  interests*  upon  such  trusts  and  for  such  intents  and  pur- 
poses, and  under  and  subject  to  such  conditions*  powers  and 
provisoes^  limitations*  charges  and  declarations  as  the  said 
Sir  Henry  Peyton  and  the  petitioner  during  their  joint  lives 
should*  by  any  deed  or  deeds*  instrument  or  instruments  in 
writing*  to  be  by  them  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses*  from  time 
to  time  jointly  direct*  limit  or  appoint*  and  in  default  thereof 
and  as  to  so  much  of  said  estates*  whereof  no  such  appoint- 
ment should  be  made  or  should  take  effect*  and  subject  to 
any  such  appointment  as  should  not  be  a  complete  disposi' 
tion  of  the  same  or  any  part  thereof*  subject  as  aforesaid  to 
the  use  of  the  petitioner  for  his  life  (sans  waste)*  with  re- 
mainders over ;  and  in  the  now  stating  settlement  are  also 
contained  powers  of  sale  similar  to  those  contained  in  the 
previous  settlements. 

0.  The  Norfolk  estates  were  subsequently  sold  at  differ- 
ent times*  and  duly  appointed  and  conveyed  to  the  several 
purchasers*  and  the  purchase  monies  were  applied  in  the 
discharge  of  certain  then  existing  incumbrances  thereof 
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1861.  ^*  By  indenture  of  mortgage,  dated  on  the  20th  day  of 

^'^'^^^'^^      December.  1843,  and  made  between  the  said  Sir  Henry 

In  BE 

Peyton.  Peyton  and  the  petitioner  of  the  first  part,  Charlotte  Ann 
Cox,  of  the  second  part,  William  Bradshaw,  Samuel  Smith 
and  John  Wright  of  the  third  part,  Stephen  Garrard  of 
the  fourth  part,  Sebastian  Gerrard  of  the  5th  part,  and 
Sir  Charles  Morgan,  Baronet,  Richard  Twining,  Ralph 
Price,  Henry  Kemble  and  William  Samuel  Jones,  of 
the  sixth  part,  after  (inter  alia)  referring  to  the  powers 
of  appointment  in  the  before  stated  settlements,  and 
also  reciting  certain  existing  mortgages  in  favour  of  the 
parties  of  the  second,  third  and  fourth  parts,  and  that 
the  said  Sir  Henry  Peyton,  and  the  petitioner  had  ap- 
plied to  the  said  Sir  Charles  Morgan,  Richard  Twining, 
Ralph  Price,  Henry  Kemble  and  William  Samuel  Jones  to 
advance  them  57,500/.,  which  they  had  agreed  to  do  on 
having  the  repayment  thereof  secured  as  therein  mentioned : 
It  was  witnessed,  that  in  consideration  of  57,500/.,  by  the 
said  Sir  Charles  Morgan,  Richard  Twining,  Ralph  Price, 
Henry  Kemble  and  William  Samuel  Jones,  at  the  request 
and  by  direction  of  the  said  Sir  Henry  Peyton  and  the 
petitioner  (testified  thereby),  paid  to  the  said  prior  mort- 
gages as  therein  mentioned,  or  otherwise  to  the  said  Sir 
Henry  Peyton  and  the  petitioner,  or  to  their  order,  they 
the  said  Sir  Henry  Peyton  and  the  petitioner,  in  exercise 
and  execution  of  the  powers  and  authorities  to  them  given 
by  the  said  settlements  of  27th  of  May,  1826,  and  1st  of 
December,  1826,  or  either  of  them,  and  of  every  or  any 
other  power  or  authority  vested  in  them,  did  direct,  limit 
and  appoint  the  said  settled  estates  unto  and  to  the  use  of 
the  said  Sir  Charles  Morgan,  Richard  Twining,  Ralph 
Price,  Henry  Kemble  and  William  Samuel  Jones,  their 
heirs  and  assigns  for  ever,  subject  to  the  several  rent- 
charges  and  incumbrances  therein  referred  to,  and  specified 
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in  a  schedale  to  the  said  deed  aimezed;  and  it  was  further  1861. 
witnessed  that  for  the  considerations  aforesud  the  said  Sir  ^'^^'^^^ 
Henry  Peyton  and  the  petitioner  (with  their  said  former  Peyton. 
mortgagees)  absolutely  granted,  released  and  confirmed  the 
said  settled  estates,  to  hold  unto  and  to  the  use  of  the  said 
Sir  Charles  Morgan,  Richard  Twining,  Ralph  Price,  Henry 
Eemble  and  William  Samuel  Jones,  their  heirs  and  assigns, 
SDbject  to  the  said  several  rentcharges  and  incumbrances,  and 
subject  also  to  redemption  and  reconveyance  on  payment  by 
the  said  Sir  Henry  Peyton  and  the  petitioner,  or  either  of 
them,  their  or  either  of  their  heirs,  executors  or  administra- 
tors, unto  the  said  Sir  Charles  Morgan,  Richard  Twining, 
Ralph  Price,  Henry  Eemble  and  William  SamuelJones,  their 
executors,  administrators  or  assigns,  of  57,500iL  on  the 
20th  day  of  June  then  next,  together  with  interest  for  the 
same  after  the  rate  of  5/.  per  cent,  per  annum,  to  such  uses, 
upon  such  trusts,  and  with  under  and  subject  to  such 
powers  and  provisoes  as  the  same  stood  settled  and  limited 
immediately  before  the  execution  of  the  now  stating  mort- 
gage, or  as  near  thereto  as  circumstances  would  admit. — And 
in  the  now  stating  mortgage  is  contained  (amongst  other 
covenants  on  the  part  of  the  said  Sir  Henry  Peyton  and 
the  petitioner)  a  joint  and  several  covenant  by  them  with 
the  said  mortgagees  for  payment  of  the  principal  and  interest 
of  their  mortgage  money,  and  likewise  the  usual  powers  of 
sale  to  the  mortgagees,  and  other  usual  mortgage  pro- 
visions. 

7.  By  deed,  dated  the  20th  of  December,  1843,  and 
made  between  the  said  Sir  Henry  Peyton  of  the  one  part, 
and  the  petitioner  of  the  other  part,  after  reciting  (inter 
alia)  that  it  was  the  intention  of  the  said  Sir  Henry  Peyton 
and  the  petitioner  that  the  said  sum  of  57,500/.,  and  the 
interest  thereof  (secured  by  the  hereinbefore  stated  inden- 
ture of  even  date)^  except  interest  accruing  during  their 
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1861.        respective  lives,  should  be  charged  upon  the  said  settled 
^^^^^      ^^^  mortgaged  estates  iu  exoneration  of  theirpersonalliabilily 
Pettos.      to  the  payment  thereof,  and  in  order  to  avoid  any  question 
in  relation  thereto  they  had  determined  to  make  the  ap- 
pointment thereinafter  contained:   It  was  witnessed,  that 
the  said  Sir  Henry  Peyton  and  the  petitioner,  in  exercise 
and  execution  of  the  power  limited  to  them  by  the  said 
settlement  of  the   Ist  day  of  December,   1826,  and  of 
every   or  any   other  power   or  authority  in  anywise  en- 
abling them  in  that  behalf,  did  direct,  appoint  and  declare 
that  the  said  settled  and  mortgaged  estates  should  stand 
and  be  charged  with  and  subject  to  the  payment  of  the  said 
sum  of  57,500/.,  and  the  interest  for  the  same  (except  the 
interest  to  accrue   due  during  their  respective  lives),  in 
exoneration  of  and  by  way  of  protection  to  the  said  Sir 
Henry  Peyton  and  the  petitioner,  and  each  of  them,  their 
and  each  of  their  lieirs,  executors  and  administrators  and 
estates  and  effects. 

8.  By  a  deed  of  further  charge,  dated  on  the  15th  day 
of  February,  1847,  and  made  between  the  said  Sir  Henry 
Peyton  (deceased)  and  the  petitioner  of  the  one  part,  and 
the  said  Richard  Twining,  Ralph  Price,  Henry  Kemble 
and  William  Samuel  Jones  of  the  other  part,  after  reciting 
(inter  alia)  the  said  mortgage  of  20th  December,  1843,  and 
as  the  fact  was  that  the  said  Sir  Charles  Morgan  had  died, 
and  that  the  said  57,500iL  was  then  owing  on  the  security 
.  of  the  said  mortgage  with  some  interest,  and  that  the  sud 
Sir  Henry  Peyton  and  the  petitioner  had  applied  to  the 
said  Richard  Twining,  Ralph  Price,  Henry  Kemble,  and 
William  Samuel  Jones,  as  such  mortgagees  for  a  further  loan 
of  2000A,  which  they  had  agreed  to  advance  on  having  the 
repayment  thereof,  with  interest,  secured  as  therein  contained: 
It  was  witnessed,  that  in  consideration  of  2,0002.  paid  by 
them  to  the  said   Sir  Henry  Peyton  and  the  petitioner. 
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ihey  the  said  Sir  Henry  Peyton  and  the  petitioner^  in  pur-        1861. 
saance  and  further  exercise  of  the  power  limited  to  them       ^T""^^"^^ 

*  In  be 

by  the  said  settlements  of  27th  May,  I8269  and  1st  of      Peyton. 

December,  1826,  and  also  in  respect  of  all  the  estate  and 

interest   which  they  had  in  the  said  premises,  directed, 

limited  and  appointed,  charged  and  made  chargeable  the 

said  settled  estates  unto  and  to  the  use  of  the  said  Richard 

Twining,  Ralph  Price,  Henry  Kemble  and  William  Samuel 

Jones,  their  heirs  and  assigns,  with  the  payment  of  the  said 

sum  of  2000L  and  interest  thereon  at  the  rate  of  5L  per 

cent,  per  annum,  and  thereby  also  directed  and  appointed 

that  the  said  premises  should  thenceforth  remain  and  be  a 

security  to  the  last  named  parties,  as  well  for  the  payment 

of  that  sum  and  interest,  as  of  the  said  sum  of  57,500/.  and 

interest:    and   the  said  Sir  Henry  Peyton  and  the  peti- 

lioner  thereby  also  jointly  and  severally  covenanted  with 

the   said   last  named   parties  for   the    payments    thereof 

accordingly. 

9.  By  another  deed  of  further  charge,  dated  the  28th 
May,  1847,  and  made  between  the  said  Sir  Henry  Peyton 
and  the  petitioner  of  the  one  part,  and  the  said  Richard 
Twining,  Ralph  Price,  Henry  Kemble  and  William  Samuel 
Jones  of  the  other  part,  after  reciting  as  the  facts  were 
(inter  alia)  that  the  said  sums  of  67,500^  ftnd  2000/.  still 
remuned  due  on  the  security  of  the  before  stated  mortgage 
and  further  charge,  and  that  the  said  Sir  Henry  Peyton 
and  the  petitioner  had  applied  to  the  said  Richard  Twining, . 
Ralph  Price,  Henry  Kemble  and  William  Samuel  Jones 
for  the  further  loan  of  2000iL :  It  was  witnessed,  that  in 
consideration  of  200021  paid  by  them  to  the  said  Sir  Henry 
Peyton,  deceased,  and  the  petitioner,  the  said  Sir  Henry 
Peyton  and  the  petitioner,  in  pursuance  and  further  exercise 
of  the  powers  given  or  reserved  to  them  by  the  before 
suted  settlements  of  the  27th  May,  1826,  and  1st  December, 
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1861.  1826,  and  also  in  respect  of  the  estate  and  interest  which 
""^  '  they  respectively  had  in  the  said  premises,  directed,  limited 
Pettoh.  and  appointed,  and  charged  and  made  chargeable,  the  said 
settled  estates,  unto  and  to  the  use  of  the  said  Richard 
Twining,  Ralph  Price,  Henry  Kemble  and  William  Samuel 
Jones,  their  heirs  and  assigns,  with  the  payment  of  the  sud 
sum  of  2000/.  and  interest  thereon,  at  the  rate  of  SL  per  cent 
per  annum,  in  addition  to  the  said  sums  of  57,500/.  and 
2000J1,  and  did  thereby  also  direct  and  i^point  that  the 
said  premises  should  thenceforth  remain  and  be  a  security 
to  the  last  mentioned  parties,  their  heirs  and  assigns^  for 
the  payment  of  the  said  further  sum  of  2000^,  and  interest 
thereon  accordingly :  and  the  said  Sir  Henry  Peyton  and 
the  petitioner  did  thereby  also  jointly  and  severally  cove- 
nant with  the  said  last  named  parties  for  the  payment  of 
the  said  sum  of  2000/L  and  interest  thereon. 

10.  By  another  deed  of  further  charge,  dated  on  the 
24th  day  of  May,  1848,  and  made  between  the  same  per- 
sons as  were  parties  to  the  last  dated  deed,  after  reciting 
(inter  alia)  that  the  said  Sir  Henry  Peyton  and  the  peti- 
tioner had  applied  to  the  said  Ralph  Price,  Richard  Twining, 
Henry  Kemble  and  William  Samuel  Jones  for  a  further 
loan  of  70002.,  it  was  witnessed  that,  in  consideration  of 
7000/.  paid  to  the  said  Sir  Henry  Peyton  and  the  petitioner 
by  the  said  last  named  parties,  the  said  Sur  Henry  Peyton 
and  the  petitioner  jointly  and  severally  covenanted  to  pay 
them  the  said  sum  of  70002.,  with  interest  thereon  at  5L 
per  cent  per  annum,  and,  in  exercise  of  the  powers  given 
or  reserved  to  them  by  the  said  settlements  of  the  27th 
May,  1856,  and  1st  December,  1826,  and  in  respect  of  the 
estate  and  interest  which  they  had  in  the  said  premises, 
directed,  limited  and  appointed,  charged  and  made  payable 
the  said  settled  estates,  with  the  payment  to  the  said  last 
named  parties  of  the  said  sum  of  70002.  and  the  interest 
thereon. 
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11.  Bj  ao  indenture  of  mortgage,  dated  on  the  31  at       1861. 
August,  1848,  and  made  between  the  said   Sir   Henry      ^T^^^*' 
Pejton  and  the  petitioner  of  the  one    part,  and  Henry       Peyton. 
Beaamont  Coles  of  the  other  part,  after  reciting  (inter 
alia)  that  the  said  Sir  Henry  Peyton  and  the  petitioner 
bad  applied  to  the  said  Henry  Beaumont  Coles  to  lend 
them  lOOOiL,  the  said  Sir  Henry  Peyton  and  the  petitioner, 
by  yirtae  and  in  exercise  of  the  powers  of  the  said  settle- 
ments of  the  27th  day  of  May,  1826,  and  the  1st  December, 
1826,  directed^  limited  and  appointed  that  the  said  settled 
estates  should  thenceforth  be  vested  in  the  said   Henry 
Beaamont  Coles,  subject  only  to  the  hereinbefore  stated 
prior  cbtfges  thereon,  and  subject  to  redemption  on  pay- 
ment by  the  said  Sir  Henry  Peyton  and  the  petitioner,  or 
either  of  them,  to  the  said  Henry  Beaumont  Coles  of  the 
said  sum  of  lOOOH,  and  interest  thereon  at  5L  per  cent. 
per  annual,  and  the  said  Sir  Henry  Peyton  and  the  peti- 
tioner thereby  jointly  and  severally  covenanted  with  the 
said  Henry  Beaamont  Coles  for  payment  of  the  said  prin- 
cipal sum  of  1000/.  and  interest  accordingly. 

12.  By  an  indenture  of  mortgage,  dated  on  the  28th 
Jolyi  1849,  and  made  between  the  said  Sir  Henry  Peyton 
and  the  petitioner  of  the  one  part,  and  John  Drummond, 
of  the  other  part,  after  reciting  a  certain  mortgage  created 
bj  the  said  Sr  Henry  Peyton,  in  favour  of  John  Drum- 
mond and  William  Henry  Pigou  (both  then  deceased), 
bj  indenture  dated  on  the  2nd  of  November,  1829,  on  a 
leasehold  messuage  in  Grosvenor  Place,  Middlesex,  then 
belonging  to  the  said  Sir  Henry  Peyton,  to  secure  the  sum 
of  5000/.,  with  interest  thereon  at  5L  per  cent,  a  certain 
other  mortgage  also  created  by  the  said  Sir  Henry  Peyton 
by  indentures  dated  the  17th  and  18th  of  December,  1830, 
in  &T0Qr  of  the  said  William  Henry  Pigou  and  John  Drum* 
mond,  of  a  certain  messuage  and  lands  called  Swift's  House, 
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1861.       in  the  county  of  Oxford,  to  secure  2000/.,  with  interest 
^^T^'^^      thereon  at  61.  per  cent,  and  a  certain  bond,  dated  on  the 

In  RB  r  » 

Pbttoh.  3rd  of  February,  1831,  from  the  said  Sir  Henry  Peyton  to 
the  said  William  Henry  Pigou  and  John  Drummond,  con« 
ditioned  for  payment  of  the  sum  of  3000/.,  with  interest 
thereon  at  5L  per  cent,  per  annum,  and,  as  the  facts  were, 
that  the  said  William  Henry  Pigou  and  John  Dnimmond 
had  both  died,  the  said  John  Drummond  having  been  sur- 
vivor and  having  appointed  the  said  John  Dnimmond  (the 
party  to  the  now  stating  deed)  his  executor ;  and  that  the 
said  Sir  Henry  Peyton  and  the  petitioner,  in  order  to 
further  secure  the  three  several  sums  of  5000/.,  2000/.  and 
3000/.,  then  still  owing  by  virtue  of  the  several  securities 
thereinbefore  recited,  by  virtue  and  in  exercise  of  the  siud 
powers  of  appointment  given  or  limited  to  them  by  the 
before  stated  settlements,  also  granted  and  released,  directed 
and  appointed  the  said  settled  estates  to  the  use  of  the 
said  John  Drummond  (party  thereto),  subject  to  the 
several  prior  charges  and  incumbrances  thereon,  and  to 
redemption  on  payment  by  the  said  Sir  Henry  Peyton 
and  your  petitioner,  or  one  of  them,  of  the  said  three 
several  sums  (making  together  10,000/.)  and  the  interest 
thereon. 

13.  By  an  indenture  of  mortgage,  dated  on  the  4th  of 
February,  1852,  and  made  between  the  said  Sir  Henry 
Peyton  of  the  first  part,  the  petitioner  of  the  second  part, 
and  the  said  Henry  Beaumont  Coles  of  the  third  part,  after 
reciting  (inter  alia)  the  before  stated  mortgage  of  the  31st 
day  of  August,  1848,  and  a  certain  further  mortgage  created 
by  the  petitioner  alone  in  fiivour  of  the  said  Henry  Beau- 
mont Coles  by  a  deed  dated  on  the  9th  day  of  Februaryi 
1850,  to  secure  the  sum  of  1000/.  and  interest,  and  that 
the  two  several  sums  of  1000/1  secured  by  those  mortgages 
were  both  still  due  thereunder,  and  that  the  said  Heniy 
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Beaumont  Coles  bad  agreed  to  lend  the  said  Sir  Henry        i861. 

Peyton  and  the  petitioner  the  further  sum  of  8200/.  on       *^^^^ 

baying  the  same  secured,  with  interest,  in  manner  therein-       Pktto5. 

after  appearing :  It  was  witnessed  that  in  consideration  of 

the  two  sums  of  1000/.  then  already  owing,  and  of  8200iL 

then  paid  by  him  to  them  (and  making  together  10,200/.), 

tbey  thereby  jointly  and  severally  covenanted  with  him  for 

repayment  thereof,  with  interest  thereon  at  the  rate  of  51. 

per  cent,  per  annum,  and  by  virtue  and  in  exercise  of  the 

power  given  or  limited  to  them  by  the  said  settlement  of 

the  1st  day  of  December,  1826,  jointly  directed,  limited 

9nd  appointed,  and  according  to  their  respective  estates 

and  interests  for  life  in  fee  or  otherwise  respectively,  also 

granted  and  conveyed  the  said  settled  estates  to  the  said 

Henry  Beaumont  Coles,  subject  to  the  said  prior  mortgages 

and  incumbrances  thereon,  in  mortgage  for  securing  and 

subject  to  redemption  on  payment  by  or  on  direction  of 

them  the  said  Sir  Henry  Peyton  and  the  petitioner,  their 

heiis,   executors,   administrators    and  assigns,   or  any   of 

them,  of  the  said  sum  of  10,200^1,  and  the  said  interest 

thereon. 

14.  By  a  deed,  dated  on  the  18th  of  February,  1852, 
and  made  between  the  said  Sir  Henry  Peyton  of  the 
first  party  the  petitioner  of  the  second  part,  Algernon 
William  Peyton  (son  and  heir  apparent  of  the  peti- 
tioner), of  the  third  part,  and  the  said  Henry  Richard 
Cox  and  Henry  Belward  Bay  of  the  fourth  part,  after 
reciting  (inter  alia)  the  said  settlements  of  the  27th  May, 
1826,  and  1st  December,  1826,  and  the  several  mortgages 
before  stated,  and  reciting  (as  the  fact  was)  that  the  sum 
of  10,200^,  secured  by  said  mortgage  of  the  4  th  day  of 
February,  1852,  was  raised  as  to  1000/.  for  the  said  Sir 
Henry  Peyton,  and  as  to  6940JL  for  the  petitioner,  and  as 
to  2260/.  for  outfit  for  the  said  Algernon  William  Peyton, 
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1861.       <KDd  that  it  bad  been  arranged  between  the  sud  Sir  Henry. 
*^^"^      Peyton  and  the  petitioner  that  all  the  several  monies  raised 
P«TTOK.      as  aforesaid  bj  the  said  several  mortgages  and  the  dow 
stating  deed  should  be  charged  upon  such  of  the  said  settled 
estates  as  were  charged  therewith  in  exoneration  of  all  per- 
sonal lialnlity  on  the  part  of  the  said  Sir  Henry  Peyton  and 
the  petitioner,  or  either  of  them,  and  that  there  should  be 
made  payable  out  of  the  annual  income  of  such  of  the  said 
settled  estates  as  were  thereinafter  mentioned  an  annual 
sum  of  600L  during  the  joint  lives  of  the  said  Algernon 
William  Peyton,  and  of  both  or  either  of  the  said  Sir  Henry 
Peyton  and  the  petitioner,  to  be  held  upon  the  trusts  there- 
after declared:   It  was  witnessed  that,  in  pursuance  and 
performance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  the  said  Sir  Henry  Peyton  granted  unto 
the  said  Henry  Richard  Cox  and  Henry  Belward  Bay,  and 
their  hefan,  the  said  settled  estates,  to  bold  unto  the  said 
Henry  Richard  Cox  and  Henry  Belward  Bay,  and  tbeir 
heirs,  during  the  life  of  the  said  Sir  Henry  Peytcxi,  to  the 
uses  thereinafter  declared.     And  in  pursuance  and  further 
performance  of  the  said  agreement,  and  in  consideration  of 
the  premises,  the  said  Sir  Heniy  Peyton  and  the  petitioner, 
by  virtue  and  in  exercise  of  the  power  of  appointment  in 
that  behalf  given  or  limited  to  and  then  vested  in  them, 
jointly  directed  and  appointed  that  the  said  manon  and 
hereditaments  should  remain  and  be  to  the  uses  thereinafter 
declared.     And  it  was  thereby  agreed  and  declared  that 
the  aforesaid  grant  and  appointment  should  operate  to  the 
intent  that  the  said  several  sums  charged  and  secured  upon 
the  said  hereditaments  and  premises  might  be  charged  upon 
the  hereditaments  chained  therewith  respectively  in  exonera- 
tion of  and  by  way  of  indemnity  to  the  said  Sir  Heniy 
Peyton  and  the  petitioner,  and  their  respective  heirs,  exe- 
cutors and  administrator,  and  subject  and  without  prejudice 
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to  such  duuge  as  aforesaid,  to  the  use,  intent  and  purpose  1861. 
that  the  sud  Henry  Richard  Cox  and  Henry  Belward  Ray, 
their  ezecators,  administrators  and  assigns,  should,  daring 
the  joint  lives  of  the  said  Algernon  William  Peyton,  and 
of  both  or  either  of  the  said  Sir  Henry  Peyton  and  the 
petitioner,  receive  a  yearly  rentchaige  of  50021  to  be  chai^d  . 
apoQ  and  payable  out  of  the  said  hereditaments  therein- 
bef<»e  granted  and  appointed,  payable  quarterly,  and  with 
powers  of  entry  and  distress  to  recover  same,  and  subject 
thereto  to  the  use  of  the  said  Henry  Richard  Cox  and 
Heniy  Belward  Ray,  their  executors,  administrators  and 
assigns,  for  the  term  of  700  years,  to  commence  from  the 
day  of  the  date  of  the  now  stating  deed,  with  remainder  to 
the  several  uses,  upon  the  several  trusts,  and  to  and  for  die 
several  intents  and  purposes,  and  with,  under  and  subject 
to  the  several  powers,  provisions,  limitations,  declarations 
and  agreements  to,  upon,  for,  with,  under  and  subject  to 
which  the  said  hereditaments  would  have  stood  limited  and 
settled  if  the  now  stating  indenture  had  not  been  executed, 
and  so  as  to  restore  and  preserve  all  powers  existing  before 
the  now  stating  indenture,  all  which  powers  it  was  thereby 
declared  should  be  exercised  as  if  the  now  stating  inden- 
ture had  not  been  executed,  but  so  that  the  execution 
thereof  should  be  subject  to  the  chaiges  and  uses  therein- 
before made  and  limited  (except  as  therein  mentioned) ;  and 
certain  trusts  were  declared  of  the  said  annuity  of  500L  in 
frvoar  of  the  said  Algernon  William  Peyton,  his  wife  and 
children,  as  therein  mentioned,  and  that  the  said  Henry 
Richard  Cox  and  Henry  Belward  Ray  should  stand  pos- 
sessed of  the  hereditaments  comprised  in  the  said  term  of 
700  years,  and  by  entry  and  perception  of  rents  to  pay  the 
said  rent-charge  if  in  arrear,  and  upon  trust  to  permit  the 
person  for  the  time  being  entitled  to  the  same  premises  in 
remainder  expectant  upon  the  term  to  take  the  rents  of 
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1861.       the  premises  comprised  in  the  said  term,  or  such  part 

^"^^^^      thereof  as  should  not  be  wanted  for  the  purposes  for  which 

Petton.      the  same  term  was  thereby  limited,  with  a  proviso  for  cesser 

of  the  said  term  on  satisfaction  of  the  trusts  declared  of  the 

premises  comprised  therein. 

15.  By  another  indenture  of  mortgage,  dated  the  10th 
day  of  August,  1853,  and  made  between  the  said  Sir  Henry 
Peyton  of  the  first  part,  the  petitioner  of  the  second  part, 
and  Charles  Hall,  Esquire,  of  the  third  part,  and,  after 
reciting  (inter  alia)  that  the  said  Sir  Henry  Peyton,  being 
in  want  of  1000^,  had  requested  the  said  Charles  Hall  to 
advance  that  sum  on  having  the  same,  with  interest,  secured 
as  thereinafter  mentioned,  and  that  the  petitioner  had,  at 
the  request  of  the  said  Sir  Henry  Peyton,  agreed  to  join 
in  the  security  thereby  intended  to  be  made  for  the  benefit 
of  the  said  Sir  Henry  Peyton  in  order  to  give  effect  thereto 
on  the  premises  intended  to  be  thereby  mortgaged :  It  was 
witnessed  that,  in  consideration  of  10002^  then  paid  to  the 
said  Sir  Henry  Peyton  by  the  said  Charles  Hall,  the  said 
Sir  Henry  Peyton  covenanted  with  the  said  Charles  Hall 
for  the  repayment  thereof,  with  interest  thereon  at  the  rate 
of  5/.  per  cent,  per  annum,  as  therein  mentioned,  and  by 
virtue  and  in  exercise  of  the  power  given  or  limited  for 
that  purpose  by  the  hereinbefore  stated  settlement  of  the 
1st  December,  1826,  the  said  Sir  Henry  Peyton  and  the 
petitioner  jointly  directed,  limited  and  appointed,  and,  ac- 
cording to  their  respective  interests  for  life,  in  fee  or  other- 
wise, also  granted  and  conveyed  the  said  settled  estates  to  the 
use  of  the  said  Charles  Hall,  his  heirs  and  assigns,  subject  to 
the  prior  chaiges  and  incumbrances  thereon,  in  mortgage  for 
securing  and  subject  to  redemption  on  payment  by  the  said 
Sir  Henry  Peyton  and  the  petitioner,  their  heirs,  executors, 
administrators  or  assigns,  or  any  of  them,  of  the  said  sum 
of  1000/1  and  the  said  interest  thereon. 
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•16.  Bj  another  indeDture  of  mortgage,  dated  the  9th        1861. 

day  of  December,  1853,  and  made  between  the  said  Sir      ^T""'^^ 
•^  '  In  HE 

Henry  Peyton  of  the  first  part,  the  petitioner  of  the  second       Pbttoh. 
part,  the  said  Charles  Hall  of  the  third  part,  and  James 
Jones,  of  the  fourth  part  (the  said   Charles  Hall  being 
and  being  expressed   to  be  party  to   this   mortgage  for 
the  purpose   only  of  giving  priority  to  it  over  his  own 
before  stated  mortgage),  after  reciting  (inter  alia)  that  the 
said  Sir  Henry  Peyton  was  indebted  to  the  said  James 
Jones  in  a  sum  of  2000/.,  under  an  award  therein  men- 
tioned, and  payable  on  the  20th  day  of  July,  1854,  and 
that  the  said  Sir  Henry  Peyton  had  requested  the  said 
James  Jones  to  extend  the  time  for  payment  thereof,  and 
to  accept  payment  with  interest,  by  instalments,  as  therein- 
after  mentioned,  which  the  said  James  Jones  had  consented 
to  do  on  having  the  same  secured  by  the  covenant  of  the 
said  Sir  Henry  Peyton,  and  collaterally  by  mortgage  or 
chaige  upon  the  said  settled  estates  as  thereinafter  contained ; 
and  that  the-petitioner  had,  at  the  request  of  the  said  Sir 
Henry  Peyton,  agreed  to  join  in  the  now  stating  deed  for 
the  benefit  of  the  said  Sir  Henry  Peyton,  in  order  to  give 
efiect  to  the  mortgage  or  charge  on  the  said  premises  there- 
by intended  to  be  created  in  manner  thereinafter  expressed, 
but  not  so  in  any  way  as  to  render  himself,  his  executors  or 
administrators,  personally  liable   for  the   payment  of  the 
money  thereby  intended  to  be  secured :   It  was  witnessed 
that,  in  pursuance  of  the  aforesaid  agreement,  and  for  the 
consideration  aforesaid,  the  said  Sir  Henry  Peyton  cove- 
naoted  with  the  said  James  Jones  for  payment  of  the  said 
sum  of  2000/.  by  four  instalments,  as  therein  mentioned, 
together  with  interest  thereon,  until  payment,  at  the  rate  of 
5/.  per  cent,  per  annum ;  and  by  virtue  and  in  exercise 
of  the  power  for  that  purpose  given  or  limited  by  the  said 
settlement  of  the  1st  day  of  December,  1826,  the  said  Sir 
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1861.  Henry  Peyton  and  the  petitioner  jointly  directed,  limited 
^'"'-^  and  appointed,  and  also  according  to  their  respective  estates 
PiTTON.  for  life,  in  fee,  or  otherwise,  granted  and  conveyed  the  said 
settled  estates,  subject  to  the  prior  mortgages  thereon,  to 
the  use  of  the  said  James  Jones,  his  heirs  and  assigns,  in 
mortgage  for  securing  and  subject  to  redemption  on  pay- 
ment by  the  said  Sir  Henry  Peyton,  deceased,  or  the  peti- 
tioner, their  heirs,  executors,  administrators,  or  assigns,  or 
any  of  them,  of  the  said  sum  of  200021  and  the  interest 
thereon. 

17.  The  said  Sir  Henry  Peyton  subsequently  paid  500/. 
to  the  said  James  Jones  on  account  of  the  principal  secured 
by  the  last  named  mortgage. 

18.  The  said  Sir  Henry  Peyton  died  on  the  24th  day  of 
February,  1854,  leaving  bis  vridow,  the  petiti<»ier's  late 
mother,  Harriet  Peyton,  him  surviving,  and  vrbo  thereupon 
became  entitled  to  the  two  several  jointure  rent-charges  of 
1000/.  created  for  her  life  by  the  two  before  stated  settle- 
ments of  the  6th  o€  July,  1803,  and  the  27th  of  May,  1826. 

19.  The  whole  of  the  several  before  mentioned  mortgage 
debts  of  57,500/L,  2000/.,  2000/.,  7000/.,  1000/.,  5000/., 
2000/L,  3000/.,  8200/.,  1000/.  and  1500/.,  the  balance  of  the 
last  mentioned  debt  of  2000/1,  was  due  and  owing  under  the 
several  before  stated  mortgages  at  the  time  of  the  death  of 
the  said  Sir  Henry  Peyton. 

20.  The  said  Algernon  William  Peyton,  the  petitioner's 
son,  for  whose  use  the  before  mentioned  rent-charge  of 
500/.  was  created  by  the  before  stated  deed  of  the  18th  of 
February,  1852,  was  living  at  the  decease  of  the  petitioners 
father. 

21.  On  the  decease  of  the  petitioner's  father  the  peti- 
tioner  became  and  was  tenant  for  life  of  the  said  settled 
estates,  subject  however  to  the  said  several  incumbrances, 
jointures,  mortgages  and  rent-chaiges,  and  became  as  he 
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is  advised  liable  to  certain  daties  payable  by  virtue  of  the        1861. 
Succesaon  Duty  Act,  1863.  ^^^ 

The  petition  then  proceeded  to  state  that  the  petitioner  Pbtton. 
gave  notice  to  the  Commissioners  of  Inland  Revenue  of  his 
liability  to  sach  duty :  that  they  made  an  assessment  on  his 
sQccession :  that  being  dissatisfied  with  such  assessment  he 
appealed,  on  the  ground  that  the  Commissioners,  in  esti- 
mating the  value  of  the  succession,  had  not  made  any 
allowance  in  respect  of  the  incumbrances,  including  the 
jointure  rent-charge  of  the  27th  of  May,  1826,  and  the 
rent-chaiige  of  the  18th  of  February,  1852 :  that  none  of 
such  incumbrances  were  created  or  incurred  by  Sir  Henry 
Peyton  (as  the  successor)  within  the  meaning  of  the  Act : 
and  that  allowance  ought  to  have  been  made  in  respect  of  all 
such  incumbrances,  as  provided  by  the  Act 

Prayer. — That  the  allowances  and  deductions  claimed  by 
the  petitioner  may  be  made  in  the  said  assessment  of  the 
said  Commissioners,  and  that  the  said « assessment  may  be 
rescinded  and  altered,  so  far  as  the  same  omits  to  make  the 
petitioner  such  allowances  and  deductions. 

Btmill  and  Karslake  appeared  for  the  petitioner,  but  the 
Court  intimated  that  it  would  be  more  convenient  to  hear, 
in  the  first  instance,  the  argument  in  support  of  the  claim. 

Sir  F.  KeJly  (with  whom  was  Beavan\  for  the  Crown. — 
Oq  this  appeal  three  questions  arise :  First,  whether  in  esti- 
mating the  succession  duty  the  petitioner.  Sir  H.  Peyton,  is 
entitled  to  any  deduction  in  respect  of  the  mortgages 
charged  by  him  on  the  estates  firom  which  his  succession  is 
derived.  Secondly,  whether  he  is  entitled  to  any  deduc- 
tions in  respect  of  the  annuity  of  1000/.  a  year,  also  charged 
on  the  estates  and  granted  to  his  mother.  Lady  Peyton,  and 
which  commenced  on  the  death  of  his  father.     Thirdly, 
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18G1.        whether  the   petitioner  is  entitled  to  any  dedactioD  in 
^^^^^      respect  of  the  rent-chai^  of  500/.  a  year  granted  to  the 
Fbttoit.      petitioner's  son  during  the  lives  of  the  petitioner  and  his 
father.      With  regard   to   the  first  question,  by  the  34th 
section  of  the  Succession  Duty  Act,  16  &  17  Vict.  c.  51,  the 
petitijner  is  not  entitled  to  any  allowance  in  respect  of  the 
mortgages,   which  were  incumbrances  created  by  himself 
and  not  made  in  execution  of  a  prior  special  power.    If  it 
were  otherwise,  this  consequence  would  follow,  that  upon 
a  resettlement  of  entailed  estates,  if  they  were  mortgaged 
for  their  full  annual  value  and  the  mortgage  money  invested 
in  the  public  funds,  the  tenant  in  remainder  would  pay  no 
duty  on  his  succession,  although  he   would   substantially 
enjoy  the  estates  by  receiving  the  dividends.     It  is  said, 
that  as  these  incumbrances  were  created  by  the  joint  ap- 
pointment of  the  tenant  for  life  and  tenant  in  tail,  the  latter 
is  not  chargeable  with  duty  except  as  to  one  moiety ;  but 
the  cases  of  TTie  Attorney  General  v.  Lord  Braybrooke  (a), 
and    The  Attorney  General  v.   Sibthorp  (b),   are   express 
authorities  that  where  a  tenant  for  life  and  tenant  in  re- 
mainder concur  in  executing  a  power  by  which  they  create 
a  charge  on  their  estates,  that  is  the  act  of  the  tenant  for 
life  as  respects  his  life  estate,  and  the  act  of  the  remainder 
•  man  as  respects  his  interest  whether  for  life  or  in  tail.    In 
those  cases  this  Court  laid  down  the  broad  principle,  that 
a  tenant  in  tail  in  remainder  cannot  vary  the  succesdon 
duty  to  which  he  will  be  liable  by  joining  with  the  tenant 
for  life  in  resettling  their  estates.    In  T/ie  Attorney  General 
V.   Lord  Braybrooke,  Lord    Campbell^  C,  observed,  that 
''the  object  of  the  12th  section  was  to  prevent  anyone, 
with  a  vested  estate  tail  in  remainder  from  diminishing,  by 
his  own  act,  the  rate  of  succession  duty  to  which  he  would 

(a)  Dom.  Proc.  19  March,  1861  :  not  yet  reported. 
(6)  5  H.  &  N.  488. 
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be  liable  if  he  did  not  deal  with  the  estate/*    That  equally        iggi, 
applies  to  the  resettlement  of  an  estate  and  to  incumbrances      ^'^^ — ' 

*  In  &e 

created  thereon.  {Wilde^  B. — If  a  person,  upon  whom  a  Pbttok. 
miccession  will  devolve  on  the  death  of  another,  by  'antici- 
pation charges  the  estate  with  an  annuity  for  the  benefit  of 
a  third  person,  the  latter  is  liable  to  pay  duly  in  respect  of 
bis  annuity,  and  the  person  who  created  the  charge  only 
pays  the  duty  upon  the  increased  value  of  his  estate  when 
the  annuity  ceases.  Bramtoetty  B. — Suppose  the  incum- 
brance is  created  solely  for  the  benefit  of  the  tenant  for 
life.]  Where  a  tenant  for  life  and  the  remainderman,  in 
the  exercise  of  a  power,  mortgage  their  estate,  it  is  imma- 
terial whether  the  money  is  paid  to  the  one  or  the  other, 
or  divided  between  both:  the  mortgage  operates  on  the 
estate  of  the  tenant  for  life  during  his  life,  and  a&et  his 
death  on  the  estate  of  the  remainderman,  in  the  same  way 
as  if  the  incumbrance  had  been  created  by  himself.  His 
liability  to  pay  duty  uuder  the  34th  section  cannot  be  varied 
by  his  allowing  the  tenant  for  life  to  have  the  whole  of  the 
mortgage  money.  In  7%«  Attorney  General  v.  Lord  Bray- 
brooke,  Lord  CamphelU  C,  said:  ^*  The  joint  power  of  ap- 
pointment reserved  to  the  father  and  son  is  not  intended  as 
a  matter  of  pecuniary  value  to  the  father,  but  only  as  a 
check  upon  the  son,  that  he  may  not,  in  his  father's  lifetime, 
make  any  imprudent  disposition  of  the  family  property. 
The  father  bad  no  interest  in  the  estates  beyond  his  own 
life  interest,  and  to  this  the  power  of  appointment  had  no 
application."  These  incumbrances  were  not  made  in  exe- 
cution of  a  prior  special  power  of  appointment  within  the 
meaning  of  the  34th  section.  The  term  **  prior  power  of 
appointment"  means  ^'a  power  of  appointment  in  some 
deed  or  settlement  prior  to  that  under  which  the  charge  is 
created*'^  For  instance,  if,  in  the  settlement  of  the  6th 
July,  1803,  a  power  had  been  given  to  the  tenant  for  life 

vox*.  VTI. — N.  B.  U  EXCH. 
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1861.  or  in  remainder  to  chaiige  the  estates  with  portions  for 
^^^  younger  children,  and  he  bad  executed  the  power,  that 
PszTON.  would  have  been  an  incumbrance  made  in  execution  of  a 
prior  special  power  within  the  meaning  of  the  34di  section. 
The  Attorney  General  v.  Lord  Lorton  (a)  expressly  decided 
that  no  deduction  is  to  be  made  in  respect  of  any  charge 
created  by  a  successor,  before  the  estate  comes  into  bis 
possession,  out  of  the  estate  to  which  he  would  have  been 
entitled  undiminished  when  he  came  into  possession. 

Then  with  respect  to  the  annuity  to  Lady  Peyton  of 
1000/.  a-year,  the  question  is,  whether  that  is  an  incom- 
brance  created  by  the  petitioner  as  to  which  he  is  entitled 
to  an  allowance  under  the  34th  section.  \PolIock,  C.  B.— It 
is  diflScult  on  principle  to  distinguish  between  a  mortgage 
for  money  and  a  charge  from  natural  love  and  affection.] 
Under  the  2nd  section,  Lady  Peyton  was  liable  to  pay 
duty  in  respect  of  this  annuity,  her  succession  being  derived 
from  the  petitioner  as  predecessor.  Under  the  5lh  section 
the  petitioner  would,  on  her  death,  be  liable  to  pay  duty  in 
respect  of  a  succession  arising  from  the  increased  bene£t 
accruing  to  him  upon  the  determination  of  the  charge. 
Then,  by  the  34th  section,  although  a  successor  is  entitled 
to  allowance  in  respect  of  incumbrances  created  anterior  to 
the  estate  coming  into  his  possession,  he  is  not  entitled  to 
any  allowance  in  respect  of  incumbrances  created  by  him- 
self. [Martiny  B. — The  annuity  was  a  ^*  charge,  estate,  or 
interest,"  within  the  5th  section,  and  an  <<  incumbrance'' 
created  by  the  successor  within  the  34th  section.  Wilder 
B. — The  2nd  section,  read  strictly,  would  shew  that,  under 
the  indenture  of  the  2nd  December,  1826,  the  petiti(»ier 
took  a  succession  upon  which  he  is  chargeable  with  duty; 
and,  reasoning  upon  that  alone,  it  would  seem  that  he  could 
not  escape  from  the  payment  of  duty  because  he  chose,  by 

(a)  11  Irish  Com.  Law  Rep.  429. 
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anlicipatioD   to  chaige   the  estates.]       Taking  the  34th       1861. 
section  by  itself,  no  allowance  onght  to  be  made  in  respect      ^T"^^^*^ 
of  this  annaitjy  which  is  an  **  incambrance"  on  the  succes-      Pstton. 
sion ;  bat,  reading  the  34th  section  together  with  the  2ndy 
5tb  and  12tb,  the  result  is  this,  that  a  successor  is  charge- 
able with  doty  upon  the  whole  value  of  the  estate  without 
deduction  for  any  incumbrance  created   by  himself;    but 
if  the  charge  is  in  favour  of  another  person,  for  his  life, 
that  person  must  pay  the  duty  on  his  succession,  and  upon 
bis  death  the  owner  of  the  estate  must  pay  duty  on  its 
increased  value. 

Then  with  respect  to  the  annuity  of  500il  a  year  to  the 
son  of  the  petitioner.  That  annuity  was  granted  by  the 
execution,  by  the  petitioner  and  his  father,  of  a  power  con- 
tained in  the  settlement  of  the  27th  May,  1826,  and  was 
enjoyed  by  the  grantee  during  the  life  of  his  grand&ther,  so 
that  he  tcx>k  no  succession  on  his  grandfather's  death,  and 
consequently  is  not  liable  to  pay  duty.  Therefore,  unless 
the  petitioner  is  chargeable,  no  duty  whatever  will  be  paid 
in  respect  of  this  annuity.  [Bramtoellf  B. — On  the  other 
hand,  the  result  will  be,  that  the  petitioner  will  pay  the 
da^,  and,  according  to  the  decision  in  The  Attorney  General 
V.  Lord  Braybroohe^  the  grandson,  on  succeeding  to  the 
estates^  will  be  entitled  to  an  allowance  in  respect  of  the 
600L  a  year  which  he  loses.] 

The  Court  then  called  on 

BomU  and  Kanlake,  for  the  appellant— In  considering 
these  questions,  it  is  material  to  bear  in  mind  the  scope  and 
object  of  the  Act,  which  is  to  charge  the  beneficial  interest 
of  a  successor,  at  the  time  when  he  succeeds  to  the 
property,  and  in  proportion  to  the  value  of  his  interest 
First,  the  petitioner  is  entitled  to  a  deduction  in  respect  of 
the  annuity  of  lOOOJl  a  year   to   Lady  Peyton,  because 

u  2 
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1861.  he  did  not  succeed  to  the  beneficial  enjoyment  of  the 
^^JJ^^^I^  whole  value  of  the  property,  but  hU  succession  was  subjeot 
Pkytoit.  to  that  charge.  Upon  the  death  of  Lady  Peyton  the 
annuity  would  cease,  and  the  petitioner  would  then  be 
chargeable  upon  a  new  succession  arising  from  the  increase 
of  benefit  accruing  to  him  from  the  determination  of  the 
charge.  [Sir  F.  Kelly. — That  is  conceded,  and  the  Crown 
does  not  claim  two  duties  in  respect  of  the  same  profits  of 
the  estate.] 

Secondly,  as  to  the  annuity  of  500/.  to  the  son  of  the 
petitioner.  It  was  granted  by  the  execution  of  a  power  by 
his  grandfather  and  father,  and  cannot  be  said  to  have 
been  the  grant  of  the  one  more  than  the  other.  In  this 
respect  the  case  is  not  distinguishable  in  principle  firom 
The  Attorney  General  v.  Lord  Braybroohe  (a),  where  an 
annuity  was  granted  under  similar  circumstances,  and  it 
was  held  that  the  grantee,  upon  his  succession  to  the  estates, 
was  entitled  to  a  deduction  of  duty  in  respect  of  his  annoitj 
which  then  ceased.  Here  the  value  of  the  succession  to  the 
petitioner  is  less  by  the  amount  of  this  annuity.  [WUde^  B. 
— ^There  b  a  ^substantial  diflerence  between  this  annuity 
and  that  granted  to  Lady  Peyton.  The  latter  created  a 
charge  on  the  estates,  payable  on  the  death  of  her  husband; 
therefore  Lady  Peyton  took  a  succession,  and  was  liable  to 
pay  duty ;  whereas  the  grant  of  this  annuity  created  no 
liability,  on  the  part  of  any  person^  to  pay  duty.  If  ve 
were  to  hold  that  an  allowance  ought  to  be  made  in  respect 
of  this  annuity,  it  would  escape  duty  altogether.]  The  fact 
of  there  having  been  a  disposition  of  the  property,  not 
dependent  upon  the  death  of  a  person,  does  not  entitle 
the  Crown  to  duty.  The  object  of  the  legislature  was  to 
assimilate  the  law  of  succession  to  that  of  probate  and  ad- 
ministration. The  5th  section  is  a  declaration  by  the  legis- 
(a)  5  H.  &  N.  488.    Dom.  Proc.,  19  March,  1861. 
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latore  that  the  saccessor   to  property,  charged  with  an 
annaitjy  is  not,  at  the  time  of  his  succession,  to  pay  the 
duty  upon  the  whole  Tahie,  but  only  in  proportion  to  the       Pmton. 
beneficial  interest  derived  by  him,  and,  on  the  determina- 
tion of  the  annuity,  he  is  chargeable   in  respect  of  the 
increased  value  of  the  estate.    The  petitioner  was  bound  to 
relinquish  an  interest  in  the  estates,  equal  to  the  value  of 
the  annuity,  and,  according  to  the  true  construction  of  the 
37th  and  38th  sections,  he  is  only  chargeable  with  duty 
upon  the   value   of  the  property  of   which    he   has  the 
beneficial  enjoyment:   The  Attorney  General  v.  Lord  Bray^ 
brooks  (a).     [^Martin,  B. — The  38th  section  seems  to  have 
reference  to  cases  where  the  entailed  property  is  let  on 
building  leases,  so  that  a  small  income  is  derived  from  it, 
but|  on  the  expiration  of  the  leases,  a  large  income  would 
arise.    In  such  case  the  successor  is  only  chargeable  with 
doty  on  the  value  of  the  property,  or  on  such  benefit  as  he 
might  have  obtained  from  it.      Pollock,  C.  B. — By    the 
38th  section  the  commissioners  are  required,  upon  the  com- 
putation of  the  assessable  value,  to  make  such  allowance  as 
shall  be  jast.     That  would  lead  to  the  inference  that  there 
was  to  be  some  equitable  consideration.]     The  18th  section 
provides  that  "  no  person  shall  be  charged  with  duty  in 
respect  of  any  interest  surrendered  by  him,  or  extinguished 
before  the  commencement  of  this  Act.**    Here  a  portion  of 
the  estates,  of  the  value  of  500L  a  year,  was  surrendered 
by    the    petitioner    before     1853.       In     The    Attorney 
General  v.  Lord  Braybrooke  (a)  Lord  Campbell^  C.  J.,  said 
that  the   defendant  was   deprived  of  the  annuity  by  its 
determination  on  his  succeeding  to  the  entailed  estates. 
Here  the  petitioner  is  deprived  of  the  value  of  this  annuity 
whilst  the  annuitant  lives.  [fFilde,  B. — Getting  the  benefit 
of  an  estate  does  not  mean  the  enjoyment  of  the  rents  and 

(a)  Dom.  Proc.,  19  March,  1861. 
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1861.  profits.  If  a  person  has  an  estate  in  possession,  or  a  right 
^t^^  to  an  estate  in  remainder,  he  has  the  benefit  of  it  when  he 
PsTToir.  sorrenders  his  interest  So,  if  he  charges  it  with  an 
annuity  for  the  life  of  hb  fiither,  or  mother,  or  son,  he 
disposes  of  it,  and  so  gets  the  benefit  of  it,  whether  he 
disposes  of  it  for  money,  or  natural  love  and  affection*] 
If  the  petitioner  and  his  father,  in  execution  of  the  joint 
power  of  appointment,  had  sold  the  fee  simple  in  the 
estates,  no  duty  would  have  been  payable;  and  this  charge 
is,  in  effect,  a  sale  of  a  portion  of  their  value. 

Thirdly,  as  to  the  mortgaj;es.     The  petitioner  and  his 
father  join  in  executing  a  power  of  appointment  whereby 
they  mortgage  the  fee  simple  of  the  estates  for  payment  of 
the  &ther's  debts.     How  is  that  a  charge  created  by  the 
petitioner  on  his  life  interest?     The  Attorney  General  v. 
Lord  Brayhroohe  is  no  authority  on  this  point,  because  there 
the  question  was  whether  the  defendant  took  a  succession 
under  a  disposition  made  by  himself  within  the  meaning  of 
the  12th  section.     Here  the  question  depends  on  the  d4th 
section,  which  provides  that ''  in  estimating  the  value  of  a 
succession  no  allowance  shall  be  made  in  respect  of  any 
incumbrance  thereon  created  or  incurred  by  the  successor," 
&c.    Then  what  is  the  petitioner's  succession  ?    It  is  a  life 
interest,  but  the  charge  is  not  on  his  life  interest,  but  on  the 
fee.     [Wildey  B. — It  includes  the  life  interest.]     The  pe- 
titioner could  not  have  created  the  chaige,  unless  hb  father 
had  joined  in  executing  the  power.     [Martin^   B.— -The 
petitioner  had  the  inheritance,  and  therefore  no  one  else 
could  charge  the  fee.]     The  21st  section  provides  that  the 
interest  of  every  successor  shall  be  considered  <*  of  the  value 
of  an  annuity  equal  to  the  annual  value  of  such  property, 
after  making  such  allowances  as  after  directed.''    Now, 
suppose  that,  instead  of  a  joint  power  of  appointment,  .the 
power  had  been  for  the  fiither  of  the  petitioner  alone  to 
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chaige  the  estates  with  any  amount  he  thought  fit,  and  he  1861. 
had  mortgaged  them  for  more  than  their  value,  the  peti-  ^*'"'' — ^ 
tiooer  on  his  death  would  have  taken  no  succession,  because  Pbtton. 
he  would  have  deri?ed  no  beneficial  interest  from  his  life 
estate.  So,  if  the  estates  were  worth  10,000i[.  a  year,  and  the 
&ther  of  the  petitioner  had  mortgaged  them  to  the  extent  of 
9000iL  a  year,  on  his  death  the  petitioner  would  have  taken 
a  succession  of  the  value  of  lOOOiL  a  year.  Or  suppose  the 
mortgagee  had  entered  into  possession  and  received  the 
rents,  which  were  insufficient  to  pay  the  interest ;  or,  sup- 
pose the  mortgagee  had  foreclosed  and  sold  the  property, 
in  such  cases  there  would  be  no  succession.  Therefore  in 
every  case  it  must  be  ascertidned  what  is  the  beneficial  in- 
terest at  the  time  of  the  succession,  not  what  is  the  value  of 
the  estate  without  regarding  incumbrances.  [Martin^  B.^- 
If  a  tenant  in  tail  in  remainder  mortgaged  the  property  for 
its  full  value  during  the  existence  of  the  life  estate,  and  on 
the  death  of  the  tenant  for  life  the  mortgagee  entered  into 
posMSsion,  the  tenant  in  tail  would  derive  no  beneficial 
interest;  but,  if  he  afterwards  paid  off  the  mortgage,  he 
might  be  chargeable  with  duty  under  the  37  th  section. 
f^^Udif  B. — ^The  term  ^'  beneficially  entitled  '^  must  mean 
entitled  for  the  benefit  of  others  as  well  as  himself.  Bram- 
we/(  B. — The  term  **  beneficial  interest"  is  explained  by 
Lord  Wensleydale  in  his  judgment  in  The  Attorney  General 
V.  Lord  Braybrooke  (a).]  These  were  not  incumbrances 
created  by  the  successor  within  the  34th  section.*  That 
section  only  mentions  incumbrances  created  by  the  suc- 
cessor and  not  by  the  successor  and  another  person.  [Bram* 
welly  B. — Suppose  the  34th  section  is  read  thus: — <*In 
estimating  the  value  of  a  succession,  allowance  shall  be 
made  in  respect  of  all  incumbrances;  except  that  no  allow- 
ance shall  be  made  in  respect  of  any  incumbrances  created 

(a)  Dom.  Proc.,  19  March,  1861. 
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1861.        ^'  incurred  by  the  successor/  This  being  an  incumbrance, 

^f^'^^*'      the  case  would  be  within  the  seneral  ruk.     Then  would  it 
In  KB  ® 

PxTTOK.  be  within  the  exception,  an  incumbrance  created  by  the 
successor  ?]  He  could  not  do  it  without  the  aid  of  his  father. 
If  the  charges  had  been  created  for  his  own  benefit,  they 
might  have  been  said  to  be  his  act,  but  they  were  created  for 
the  benefit  of  his  father.  Suppose,  instead  of  a  mortgage, 
the  charge  had  been  an  annuity  for  the  life  of  a  younger 
brother  of  the  petitioner,  payable  on  the  death  of  his  father; 
in  that  case  he  would  not  be  chargeable  with  duty  as 
upon  a  succession  derived  exclusively  from  himself,  but 
from  him  and  his  father.  [BramtoeUy  B.,  referred  to  In  re 
Banhes  (a).]  It  is  said  that  these  mortgages  are  charges 
created  by  the  petitioner  alone,  because  TheJttomey  Gene- 
ral  V.  Sibtharp  (&)  and  JTie  Attorney  General  v.  Lord  Bray 
brooke  (c)  decided  that  the  disposition  under  a  disentailing 
deed  is  a  disposition  made  by  the  tenant  in  tail.  But  when 
a  disentailing  deed  is  executed,  the  interest  dealt  with  is 
that  of  the  tenant  for  life  in  his  life  estate,  and  that  of  the 
remainderman  in  his  estate  tail  But  after  the  estate  tail 
is  converted  into  a  fee  simple,  and  under  the  settlement  the 
tenant  in  tail  takes  a  life  estate  only,  if  he  joips  with  the 
tenant  for  life  in  possession  in  charging  the  estates,  the 
charge  is  created  by  them  jointly.  [Martin,  B. — When 
a  tenant  for  life  and  tenant  in  tail  join  in  barring  the 
entail,  the  operation  in  law  is  to  create  a  hew  fee  simple, 
and  the  exercise  of  any  power  contained  in  the  disentail- 
ing deed  has  the  same  effect  as  if  the  appointment  had 
been  in  the  deed  itself.]  Suppose  the  power  had  been 
reserved  to  the  father  alone  and  he  had  executed  it,  would 
that  have  been  an  incumbrance  created  by  the  petitioner? 
[  Wilde,  B. — If,  on  the  resettlement  of  the  estates,  he  gave 

(a)  Antiy  p.  2d8.  (b)  3  H.  &  N.  424. 

(c)  5  H.  &  N.  488. 
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his  &ther  an  absolute  power  to  incumber  the  property,       1861. 
would  not  that  be  an  incumbrance  created  by  the  petitioner 
onhbsaccesBion?]  The  15th,  20th  and  2 1st  sections  fortify 
the  ?iew  that  these  are  not  incumbrances  created  by  the 
Boocessor  within  the  34th  section.     [fVtlde,  B. — The  first 
qaestion  is,  whether  the  succession  is  incumbered  or  free 
fix>m  incumbrances.      The  very  ground  of  the  claim  to 
exemption  from  duty  is  that  the  succession  is  incumbered, 
80  that  the  petitioner  cannot  enjoy  the  full  value  of  it.  Then 
by  whom  was  it  incumbered?    By  the  person  who  had  the 
power  to  create  the  incumbrance,  and  no  one  could  do  that 
bat  the  petitioner.]     The  words  **  prior  special  power  of 
appointment,"  in  the  34th  section,  mean  ^*  prior  to  the 
passing  of  the  Act;  and  if  this  was  a  charge  made  by  the 
soccessor  it  was  made  prior  to  the  passing  of  the  Act.    The 
Attorney  General  v.  Lard  Lartan  proceeded  on  the  assump- 
tion that  The  Attorney  General  y.  Lord  Braybrooke  decided 
this  question. 

Sir  F.  KeUy  replied. 

Cur.  adv,  vult. 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgments  were  now  delivered. 

Bramwell,  B. — This  is  an  appeal  against  an  assessment 
of  duty  on  a  succession,  made  by  the  Commissioners  of  In- 
land Revenue,  and  the  question  is  whether  certain  allow- 
ances are  to  be  made  for  incumbrances.  The  material  facts 
are: — The  petitioner's  &ther  being  seised  in  fee  settled  the 
estates,  the  subject  of  the  succession,  to  himself  for  life 
remainder  to  his  first  son,  in  tail  male.  Shortly  after  the  peti- 
tioner (the  eldest  son)  attained  twenty -one  he  joined  with  his 
father  in  barring  the  estate  tail,  and  resettling  the  property 
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1861.        ^y  giving  ^^  father  an  estate  for  life^  remainder  to  himself 
^"^^"^-^      for  life»  remainder  to  his  first  and  other  sons  in  tail  male^ 

1m  MM  ^ 

PsTTOH.  with  a  joint  power  of  appointment  to  his  father  and  himself. 
This  joint  power  of  appointment  has  been  exercised  to 
create  the  following  incumbrances,  the  propriety  of  allowing 
which  is  now  the  question. — Joint  mortgages  by  the 
petitioner  and  his  father,  as  for  money  lent  to  them  jointly, 
with  joint  and  several  co?enants  for  repayment.  A  chaiige 
of  20,000/L,  of  which  ISOOiL  remain  due,  for  a  debt  of  the 
father,  with  no  covenant  or  obligation  on  the  son  for  its 
payment  An  annuity  of  600L  for  the  joint  liyes  of  the 
petitioner's  eldest  son,  and  the  petitioner  and  his  &ther,  or 
the  survivor  of  the  two  latter.  All  these  incumbrances 
have  been  disallowed  by  the  Commissioners,  and  we  have 
now  to  consider  if  that  disallowance  was  righu  It  is  as 
well  first  to  notice  the  topic  urged  by  the  petitioner,  that 
it  would  be  a  great  hardship  if  a  successor  paid  on  a  laiger 
value  than  he  succeeded  to.  Of  course  the  statute  must 
receive  its  true  construction,  whatever  hardship  may  follow ; 
but  it  certainly  may  be  of  assistance,  in  construing  a 
doubtfiil  statute,  to  shew  that  one  construction  involves 
g^at  hardship,  and  the  opposite  none.  But,  in  truth, 
this  argument  will  not  be  found  favoun^le  to  the  petitioner. 
The  statute  imposes  a  duty  on  a  succesnon.  JProper^ 
may  escape  the  tax  for  ever,  as  chattels  may  escape  legacy 
duty,  by  the  property  always  passing  inter  vivos.  But 
where  there  is  a  succession,  on  the  succession  accruing 
payment  must  be  on  the  value  of  the  property.  If  the 
successor  has  assigned  it,  the  assignee  must  pay.  So,  if 
the  successor  anticipates  it  by  raising  money  on  it  for  bis 
own  purposes,  he  must  pay  without  allowing  for  the  chai^. 
There  is  no  hardship  in  this;  on  the  contrary,  it  would  be 
unreasonable  to  hold  that  the  duty  must  be  paid  on  the 
whole,  ^  though  the  successor   alienated   the   whole ;    but 
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Deed  not  be,  if  he  incumbered  a  part.  Bnt,  if  chargiDg  it 
for  his  own  purposes^  he  is  to  pay  on  the  whole  yalue, 
so  must  he,  equally,  if  he  charges  the  property  for  the 
beoefit  of  another ;  and  it  may  fairly  be  observed  that,  as 
to  the  majority  of  the  charges,  the  petitioner  is  liable  for 
them,  and  the  saccession  is  a  net  increase  of  his  means  of 
paying  them.  If,  therefore,  the  charges  here  had  been 
created  by  the  petitioner  alone,  under  a  power  given  to  him 
alone,  there  would  be  no  hardship,  but  the  contrary,  in 
niaking  no  allowance  in  respect  of  them.  How  this  may 
be  in  the  present  case,  where  the  power  is  given  to  the 
petitioner  and  his  father,  it  is  not  necessary  to  decide,  but 
any  observation  on  it  may  be  more  conveniently  made 
presently* 

It  was  aigned  by  the  appellant  that  Lord  Braybrooke's 
Case^  in  the  House  of  Lords,  deciding  that  the  annuity 
which  ceased  on  Lord  Braybrooke's  accession  to  the  estate 
was  to  be  allowed,  was  an  authority  to  shew  that  all  these 
incumbrances  ought  to  be  allowed ;  because  that  case  shewed 
that  the  amount  of  benefit  to  which  a  successor  succeeds  is 
the  amount  to  be  .charged.  But  I  think  Lard  Brayhroohiz 
Case  does  not  decide  that.  It  turned  entirely  as  to  this 
point  on  section  38,  though,  no  doubt,  that  case  raises  this 
carious  condition  of  things,  that,  according  to  it,  the  peti- 
tioner's son  will  be  allowed  this  500/.,  while  it  is  denied 
that  the  petitioner  himself  shall  be  allowed  it.  Nor  do  I 
think  we  can  r^ard  the  words  *'  beneficial  interest"  in  the 
aecond  section,  as  giving  any  assistance  in  deciding  this  case, 
I  think  thoae  words  mean  beneficial  as  distinguished  firom 
inere  legal  interest,  but  even  if  not,  the  vagueness  of  that 
word  is  restrained  by  the  particularity  of  the  subsequent 
sections,  upon  vrhich  I  think  the  question  turns,  and  to 
which  I  will  presently  refer.  Nor  do  I  think  that  sect.  5 
affects  the  case;  all  that  section  means  is,  that  if,  after  sue- 
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1861.  cession  to  property,  some  charge  which  ought  to  be  allowed 
V'^'^  ^A^ls  IQ9  it  shall  be  deemed  a  further  successiou;  but  it 
PsTTON.  leaves  the  question  open,  what  is  such  a  charge?  This  view 
is  confirmed  by  section  20.  I  think  the  question  turns  on 
the  following  sections.  By  section  21» ''  the  interest  of  every 
successor  shall  be  considered  to  be  of  the  value  of  an 
annuity  equal  to  the  annual  value  of  such  property,  after 
making  such  allowances  as  are  hereinafter  directed.**  If 
the  matter  stood  there,  therefore,  only  the  annual  value  of 
the  property  would  have  to  be  looked  at  But  by  section 
34,  "  allowance  is  to  be  made  in  respect  of  all  incumbrances, 
other  than  those  created  or  incurred  by  the  successor,  not 
made  in  execution  of  a  prior  special  power  of  appointment. 
These  incumbrances  are  not  made  in  execution  of  such  a 
prior  special  power,  and  the  question  is  reduced  to  this, 
are  they  created  or  incurred  by  the  successor?  If  they  are, 
they  are  not  to  be  allowed ;  otherwise  they  are.  The  reason 
and  object  of  this  section  appear  from  the  remarks  above 
made  on  the  supposed  hardship  of  the  case.  Undoubtedly, 
these  incumbrances  are  made  or  incurred  by  him  in  this 
sense,  that  he  is  one  of  the  parties  making  or  incurring 
them :  but,  so  also  they  are  made  or  incurred  by  his  father. 
In  truth  they  are  made  and  incurred  by  both.  Now  it  is 
a  generally  understood  rule  of  construction  that  when  any 
thing  is  predicated  of  a  person,  it  means  of  him  alone ;  as 
an  allegation  that  a  person  was  seised,  means  sole  seised. 
Is  there  any  reason  for  construing  this  section  as  though 
the  words  had  been,  '<  created  or  incurred  by  the  successor, 
or  by  him  and  any  other  or  others."  I  do  not  like  to  rely  on 
this  being  a  tax  Act,  which  I  think  ought  to  be  construed 
fairly  like  others.  But  I  think  it  is  for  those  who  appear 
for  the  Crown  to  make  out  their  case,  and  I  think  they 
have  not  given  any  reason  why  the  statute  should  be  so 
read,  and  many  cases  of  hardship  might  be  suggested  if  it 
were. 
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It  Still  remaiDs  to  consider,  however,  if  these  are  in  sub-  1861. 
stance  created  by  the  petitioner  alone.  As  I  said  before,  ^  ^ 
it  is  true  the  incumbrances  could  not  have  been  created,  Fstton. 
except  by  the  petitioner's  act,  but  neither  could  they  ex- 
cept by  the  father's  act.  Then  it  is  said  they  are  created 
so  as  to  affect  his  estate  or  succession,  which  could  not  have 
been  done  but  by  his  consent,  and  therefore  in  substance 
be  alone  creates  them ;  but  suppose,  when  the  settlement 
was  made  in  1826,  a  power  had  been  given  to  the  father 
alone  to  make  these  charges,  in  that  case  it  could  not  be 
said  the  incumbrances  were  immediately  made  or  incurred 
bj  the  petitioner.  It  is  further  said  they  are,  because  he 
woald  have  created  the  power,  by  virtue  of  which  his  father 
would  create  those  charges,  and  therefore  would  have 
created  them.  As  was  observed  by  Lord  Kingsdown^  in 
Lard  Braybrook^s  Case,  *^  Limitations  created  by  the  exe- 
cution of  a  power,  must  be  read  as  if  they  were  introduced 
into  the  deed  creating  the  power."  He  proceeds  to  say, 
"I  have  already  expressed  my  opinion,  that  the  deed 
creating  the  power  must  be  considered  as  the  act  and  dis- 
position of  the  son."  This  seems  very  adverse  to  the 
petitioner ;  but  his  lordship  is  referring  to  a  prior  part  of 
his  judgment,  in  which  he  says,  **  Though  in  law  a  new 
estate  may  have  been  created  by  this  deed,  it  seems  to 
me,"  &c.,  and  '^  It  is,  I  think,  a  disposition  made  by  the  son 
of  an  estate  which  be  previously  held ;  and  it  does  not 
seem  to  me  suflBcient,  to  deprive  it  of  that  character,  that  his 
fiither  as  protector  of  the  settlement  consented  to  it."  It  is 
obvious  therefore  that  bis  lordship's  remark  must  be  read  in 
reference  to  the  matter  in  hand,  and  that  he  did  not  mean 
to  say  that,  where  a  power  on  such  a  resettlement  is  given 
to  the  protector  of  the  settlement  to  charge  the  estate  by 
his  sole  act  for  bis  sole  purposes,  that  would  be  a  charge  or 
incumbrance  by  the  successor ;  his  lordship  leaves  the  pre- 
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1861.  sent  case  unaffected  by  his  remarks.  The  question,  there- 
fore is  open,  and  it  remains  to  consider  on  principle  whether 
the  power  was  substantially  created  or  incurred  by  the 
petitioner.  Now,  I  do  not  propose  to  go  into  nice  conside- 
rations on  a  head  of  law  with  which  I  am  not  familiar,  but 
it  seems  to  me  difficult  to  say  that  this  power  is  the  sole 
creation  of  the  petitioner.  The  petitioner  and  his  fiither 
have  jointly  a  power  of  dealing  with  the  property  and 
creating  a  fee  simple  estate  on  it;  but  neither  can  do  it 
without  the  other.  Each  may  withhold  his  consent ;  each 
may  charge  a  price  for  giving  it  (see  Acraman  v.  Cmrbeit  (a) ) ; 
and  it  is  hard  to  say,  that  one  contributes  more  than  the 
other  to  the  fee  they  created ;  for  the  father's  life  estate 
may  continue  for  many  years,  and  the  son's  estate  tail 
never  attach.  Further,  the  chains  are  charges,  not  on  his 
estate  for  life  only,  but  on  the  inheritance.  He  could  not 
have  created  them  himself,  and  the  hardship  upon  him  may 
be  shewn  thus,  that  portions  of  the  estate  may  be  sold  to 
realize  the  charges.  He  will  then  have  an  unincumbered 
estate  for  life  in  what  remains ;  his  son  will  have  an  unin- 
cumbered estate  tail  in  remainder  in  what  remains;  the 
son,  however,  will  be  allowed  these  incumbrances.  It  might 
happen  that  the  father's  succession  would  be  worthless,  and 
yet  he  takes  the  same  as  his  son,  and  has  not  had  the 
benefit  of  anticipating  it.  Let  us  suppose  that  the  tenant 
for  life  is  not  the  father  of  the  tenant  in  tail,  and  in  no 
way  of  kin  to  him.  Let  us  suppose  the  incumbiance  is 
stated  expressly  to  be  for  his  benefit  as  the  price  of  his 
consenting.  Let  us  suppose  such  a  tenant  ibr  life,  under  a 
sole  power  appointed  an  annuity  to  his  own  son,  to  take 
place  after  his  father's  death,  could  it  be  said  that 
the  son  took  under  the  disposition  of  the  tenant  in  tail, 
and  roust  pay   lOl  per  cent?    It  seems  impossible  to 

(a)  30  L.  J.  Chan.  642. 
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wj  that  the  tenant  for  life  and  the  tenant  in  tail  in  re-  1861. 
mamder  are  not  joint  creators  of  all  the  estates  and  ^^iTbb^ 
poweTB.  But  it  is  said  that  Sibtharp's  CaUf  and  Lard  P«ttow. 
Braybrooke^s  Case^  both  in  this  Coart  and  in  the  House  of 
liords,  shew  that  the  tenant  in  tail  takes  under  his  own 
disposition,  and  consequently  is  his  own  predecessor.  I 
have  endeavoured  to  shew  the  distinction  between  the  new 
estate  the  tenant  in  tail  gets,  and  the  estate  taken  by  others. 
Bat  what  was  decided  in  those  cases  was,  that  viewing  the 
matter  without  reference  to  the  technical  rules  of  English 
real  property  law,  the  tenant  in  tail,  in  substance,  got  back 
the  life  estate  (which  is  part  of  every  tenancy  in  tail  in  one 
sense)  which  be  had  before.  And  I  may  observe  that  in 
my  judgment  in  Sibtharp*s  Case  I  declined  to  say  that  he 
took  under  his  own  disposition  alone,  but  suggested  that, 
assuming  he  took  under  the  joint  disposition  of  himself  and 
his  father,  the  interest  he  derived  from  each  was  distinguish- 
able, viz.,  all  came  from  himself,  and  none  from  his  father. 
This  view  is  countenanced  by  the  judgment  of  the  Lord 
Chancellor  in  Lord  Braybrooke^s  Case^  and  is  in  no  way 
opposed  to  anything  else  there  said.  The  Lord  Chancellor 
expressly  says  that — "  The  question  has  been  asked,  what 
would  have  been  theeffect  of  the  joint  power  of  appointment 
being  executed  in  favour  of  a  stranger.  That  stranger,  on 
taking  the  succession,  would  have  been  in  a  totally  different 
position  from  the  appellant ;  and,  as  he  would  clearly  have 
taken  under  the  disposition  of  others,  the  duty  to  be  paid 
by  him  would  depend  upon  whoUy  different  considerations.'' 
And  Lord  Kingsdown  says — ^*He  takes  no  interest  whatever 
from  his  frtther."  In  short,  those  cases  were  decided  on 
general  and  popular  views  not  applicable  to  this.  I  have 
hitherto  not  noticed  the  difference  between  the  kinds  of 
chaige,  but  I  may  observe  that,  as  to  the  1500/.  remaining 
due  of  the  2000/.  charged  on  the  estate,  that  is  a  sum  for 
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which  the  petitioner  is  not  liable,  and  there  seems  no  reason 
or  principle  whj  it  should  not  be  allowed  to  him  as  much 
as  though  it  had  been  made  at  the  time  the  powers  were 
created.  But,  in  truth,  I  think  the  other  charges  are  sub- 
ject to  the  same  considerations,  and  without  saying  that 
provision  ought  not  to  be  made  to  *the  contrary  by  the 
legislature,  or  that  it  would  be  unfair  to  do  so,  I  think  the 
Crown  has  failed  to  shew  that  these  charges  were  created  or 
incurred  by  the  petitioner  within  the  meaning  of  the  statute, 
and  consequently  that  the  appeal  should  be  allowed. 

I  express  this  opinion  with  considerable  doubt,  but  I 
think  our  judgment  in  The  Attorney  General  ▼.  Fhyer  {a) 
gives  countenance  to  it. 

Martin,  B. — ^The  judgment  which  I  am  about  to  deliver 
is  that  of  the  Lord  Chief  Baron,  my  brother  WUde  and 
myself. 

The  question  in  this  case  is,  what  are  the  deductions 
to  which  Sir  Henry  Peyton  is  entitled  upon  a  succes- 
sion, in  order  to  ascertain  the  amount  of  duty  payable  by 
him  under  the  Succession  Duty  Act,  16  &  17  Vict  c.  51. 
He  claims  four  heads  of  deductions.  First,  in  respect  of  an 
annuity  of  1000/.  a  year  granted  to  his  mother  by  the 
disentailing  deed  of  27  th  May,  1826.  Secondly,  in  respect 
of  an  annuity  of  500/.  a  year  granted  to  his  son  Mr.  Alger- 
non Peyton,  by  the  exercise  by  his  father  and  himself  of  a 
power  contained  in  the  same  deed.  Thirdly,  in  respect  of 
certain  mortgages,  created  in  like  manner,  ibr  the  sole 
benefit  of  his  father.  And,  fourthly,  in  respect  of  similar 
mortgages  made  for  the  benefit  of  himself  and  his  fiither. 
The  original  settlement  was  a  marriage  settlement,  dated 
the  6th  of  July,  1803.  It  created  a  jointure  of  1000/.  a 
year,  by  way  of  rent-charge,  to  Lady  Peyton,  Sir  Henry 

(o)  AMte,  p.  23S. 
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Peyton's  mother;  an  estate  for  life  to  bis  father,  and  an        1861. 

wtate  tail  to  the  first  son  of  the  marriage,  which  Sir  Henry      "^^^-^ 

Peyton  was.   The  disentailing  deed  of  the  27th  May,  1826,       Pbtton. 

baned  the  entail  and  created  an  estate  for  life  in  Sir  Henry 

Peyton's  father,  an  additional  rent-chaige  of  lOOOJL  a  year 

to  bis  mother,  after  her  husband's  death ;  and  subject  thereto 

and  other  charges  after  the  decease  of  the  father,  to  the  use  of 

such  persons,  for  such  estates  and  interests,  upon  such  trusts 

and  for  such  purposes,  as  Sir  Henry  Peyton  and  his  father 

during  their  joint  lives,  should,  by  instruments  duly  executed, 

from  time  to  time  jointly  appoint,  and,  subject  thereto,  to  Sir 

Henry  Peyton  for  Ufe,  with  the  usual  remainder  over.     The 

annuity  to  Mr.  Algernon  Peyton,  and  all  the  mortgages 

were  created  by  the  execution  by  Sir  Henry  Peyton  and 

bis  father  of  their  joint  power.      The  question  entirely 

depends  upon  the  true  construction  of  the  statute,  which, 

according  to  the  judgment  of  the  Lord   Chancellor,  in 

the  House  of  Lords,  in  Lord  Braybrooke^s  Case  is  to  be 

made,  not  according  to  the  technicalities  of  the  law  of  real 

property,  but  according  to  the  popular  use  of  the  language 

employed ;  so  that  such  property  may  be  subjected  to  the 

SQOoession  duty  according  to  the  general  intention  which 

the  legislature  has  expressed. 

As  to  the  first  deduction  claimed^  it  was  admitted  by  Sir 
Fitzroy  KeUy{yf\io  argued  the  case  for  the  Attorney  General) 
that  it  ought  to  be  allowed.  The  reason  given  was,  that  Lady 
Peyton  herself  was  liable  to  succession  duty  in  respect  of  this 
annuity,  and  it  was  assumed  that,  upon  the  true  construc- 
tion of  the  Succession  Duty  Act,  two  duties  could  not  be 
payable  in  respect  of  the  same  profits  or  issues  of  an  estate. 
We  express  no  opinion  upon  this  point.  We  accede  to  the 
▼iew  of  the  learned  counsel  who  argued  for  the  Attorney 
General. 
As  to  the  remaining  questions;  It  is  enacted  by  sec* 
VOL.  VII.— N.  s.  X  exch; 
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1861.  tion  12|  that  where  any  person  shall  take  by  a  ^UsposU 
^^^^  tion  made  by  himself,  if  at  the  date  of  this  disposition  •*he 
Pettoh.  shall  have  been  entitled  to  the  property  comprised  in  the 
succession  expectantly  on  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of  the  Act, 
and  such  person  shall  have  died  during  the  continuance  of 
such  disposition,  he  shall  be  chaigeable  with  duty  on  bis 
succession  at  the  same  rate  as  he  would  have  been  chaige- 
able  with  if  no  such  disposition  had  been  made."  Now,  Sir 
Henry  Peyton  is  under  the  circumstances  here  stated.  He 
has  taken  a  succession  under  a  disposition  made  by  himself; 
he  was  entitled  at  the  date  of  the  disposition  to  the  property 
expectant  on  the  death  of  his  father.  His  &ther  died  after 
the  commencement  of  the  Act  and  during  the  continaaoce 
of  the  disposition.  He  is  therefore  chargeable  with  doty  as 
if  no  such  disposition  had  been  made.  Lord  BraybrooUt 
Case  is  in  point.  But  the  property  is  charged  with  certain 
incumbrances,  that  is  to  say,  the  annuity  to  Mr.  Algernon 
Peyton  and  the  mortgages;  and  in  reality  the  beneficial 
interest  which  Sir  Henry  Peyton  has  taken  in  the  property 
is  the  annual  income,  less  the  annuities  and  the  interest  on 
the  mortgage  debts.  But  section  34  enacts: — '*That  in 
estimating  the  value  of  a  succession  no  allowance  shall  be 
made  in  respect  of  any  incumbrance  thereon  created  or 
incurred  by  the  successor,  not  made  in  execution  of  a  prior 
special  power  of  appointment.* 

The  first  question  is,  were  the  annuity  and  the  mortgages 
incumbrances  on  the  succession  created  by  Sir  Heoiy 
Peyton  ?  We  think  they  were.  We  can  attach  no  other 
meaning  to  the  34th  section.  They  are  incnmbruices 
created,  it  is  true,  by  both  Sir  Henry  Peyton  and  his  iSither; 
but,  so  fiur  as  they  afiect  the  succession,  they  are  in  reality 
and  substance  created  solely  by  Sir  Henry  Peyton.  His 
&ther  could  not  bv  anv  act  of  his  aflect  the  suocesmon.  We 
therefore  think  the  annuity  to  Mr.  Algernon  Peyton  and  the 
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mortgages  were  incambrances  created  by  the  saccessor,  and        1861. 

his  father's  consent  was  necessary  to  the  effectual  creation  of 

them ;  bnt  Sir  Henry.  Peyton  was  the  person  who  created 

them.    Secondly,   we   do   not   think  they  were  made  in 

ezecQtion  of  a  prior  special  power  of  appointment.     We 

think  this  means  a  power  existing  prior  to  the  disposition 

made  by  the  successor,  that  is  to  say,  in  the  present  case 

prior  to  the  disentailing  deed  of  the  1st  December,  1826* 

The  exemption  of  the  incumbrances  made  in  execution  of 

a  prior  special  power  was  probably  introduced  to  prevent 

ihe  hardship  of  a  successor  being  called  upon  to  pay  a  tax 

in  respect  of  an  incumbrance  which  it  may  have  been  his 

daty  to  have  cosated.    It  was  argued  that,  looking  at  the 

Act  as  a  whole,  it  was  the  intention  of  the  legislature  to 

compel  the  successor  to  pay  duty,  not  only  upon  that  part  of 

the  succession  which  beneficially  came  to  him,  but  also  upon 

all  which  might  have  come  but  for  his  own  acts.   Carrying 

oat  this  aif^ment  to  the  extreme,  it  would  follow  that  he  was 

bound  to  pay  duty  on  the  annuity  of  lOOOiL  to  his  mother,  for 

it  is  an  incumbrance  upon  his  succession  created  by  his  own 

act.  But  this  claim  was  abandoned  by  Sir  Fitzroy  Kelly. 

We  have  given  much  consideration  to  the  5th  section,  as 
regards  the  deduction  claimed  in  respect  of  the  annuity  to 
Mr.  Algernon  Peyton ;  but  the  result  is  that  we  think  the 
words  of  the  34th  section  cannot  be  controlled  by  it,  and 
that  no  allowance  can  be  made  in  respect  of  this  annuity. 
We  aie  confirmed  in  this  opinion  by  the  20th  section.  In 
oar  opinion,  therefore,  the  first  deduction  claimed  ought  to 
be  allowed,  but  not  the  others. 

Allowance  in  respect  of  the  annuity  of  \QOOL  a  year 

granted  to  Lady  Peyton. 
No  allowance  in  respect  of  the  annuity  of  500/.  a  year 

granted  to  Algernon  Peyton;  nor  any  allowance 

in  respect  of  either  of  the  mortgages. 

x  2 
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1861 : 


July  C. 


Under  a  settle- 
ment made  in 
1812,  W.  C. 
became  tenant 
for  life  of 
certain  free- 
hold estates ; 
with  remain- 
der to  his  first 


The  Attorney  General  v.  Yelverton  and  Taylor. 

Information  in  equity  by  the  Attorney  General  (so 
far  as  material)  as  follows: — 

1.  The  object  of  this  information  is  to  obtain  firom  the 
defendants,  who  are  the  trustees  of  the  settlement  made 
by  the  indenture  of  the  31st  December,  1850,  hereinafter 

and  other  sons   stated,  payment  of  the  duty  in  respect  of  the  successions 

in  tail  male,  y  t. 

of  William  Chambers,  the  younger,  and  Emma  Maria 
Biddulph,  in  the  sum  of  20,000/.,  thereby  settled,  to  which 
they  respectively  became  beneficially  entitled  in  possession 
on  the  death  of  Eliza  Gulston,  when  the  right  to  receive 
the  above  sum  became  absolute. 

2.  Under  the  will  of  Sir  John  Stepney,  deceased,  dated 
male.    On  the  the  9th  August,   1802,  and  under  certain   indentures  of 

3rd  December, 

lease  and  release,  dated  the  13th  and  14th  days  of  July, 
1812,  and  made  between  I^ord  Robert  Seymour,  Roger 
Wilbraham,  &c.,  the  trustees  named  in  the  said  will, 
of  the  one  part,  and  Charles  Ranken  of  the  other  part 
(which  said  indenture  of  release  was  a  settlement  in  pur- 
suance of  certain  directions  in  the  said  will  contained 
of  tbe  hereditaments  hereinafter  referred  to)  William 
Chambers,  the  cider,  had,  at  the  time  of  the  execution  of 


remainder  to 
G.  for  life ; 
remainder  to 
her  first  and 
other  sons 
in  tail  male ; 
remainder  to 
J.  C.  for  life, 
remainder 
to  his  son 
F.  C.  in  tail 


1850,  W.  C. 
and  R  C. 
executed  a 
disentailing 
deed  and  re- 
settled the 
estates.     By 
another  deed 
of  the  same 
date  F.  C, 
for  valuable 
consideration 
charged  the 
"  settled 
estates"  with 
a  sum  of 
20,000/,  for  the  use  of  W.  C,  payable  with  interest  at  the  expiration  of  twelre  calendar 

'  IV  on  which  the 
in  tail  male,  or  the  last  of  such  limitations,  should  fail.  On  the  31st  December,  W.  C,  bj  a 
deed  of  settlement,  assigned  the  20,000/.  to  trustees  in  trust  as  to  14,000/.  for  his  adopted 
son,  and  as  to  6000/.  for  his  adopted  daughter.  W.  C.  died  in  Februaiy,  1857,  without 
legitimate  issue ;  and  G.  died  in  November,  1857,  without  issue,  whereupon  the  adopted 
children  of  W.  C.  became  beneficiallv  entitled  to  the  14,000/.  and  6000/. 

Hfld^  that  the  disposition  of  the  20,000/.  by  the  deed  of  settlement  created  a  "  succession" 
within  the  meaning  of  the  2nd  section  of  the  Succession  Duty  Act,  16  &  17  Vict  &  51,  and 
that  duty  was  payable  at  the  rate  'of  IW.  per  dent. :  Per  PoUock,  C.  B.,  Martin,  B.,  and 
Channelt  B.     BramweU,  B.,  disscntiente. 


months  from  the  day  on  which  the  limitations  to  W.  C.  and  G.  for  their  lives  and  their  sons 
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the  two  indentures  of  the  23rd  December,  next  hereinafter        1861. 

stated,  become  tenant  for  life  of  various  freehold  lands  in 

the  counties  of  Carmarthen  and  Glamoi^n,  hereinafter 

referred  to  as  the  *^  settled  estates,**  with  remainder  to  the    Tslvsrtom. 

use  of  the  first  and  other  sons  of  the  said  William  Chambers 

(who  was  then  of  the  age  of  77  jears,  and  had  no  male 

issoe)  in  tail  male,  with  remainder  to  the  use  of  Eliza 

Golston  (who  was  then  a  spinster  of  the  age  of  50  years) 

during  her  life,  with  remainder  to  the  use  of  her  first  and 

other  sons  in  tail  male,  with  remainder  to  the  use  of  John 

Cowell  during  his  life,  with  remainder  to  the  use  of  William 

F.  R.  Cowell,  the  first  son  of  the  said  John  Cowell,  in  tail 

male,  with  remainders  over. 

3.  Bj  a  disentailhig  deed,  dated  the  23rd  December, 
1850,  and  made  between  the  said  William  F.  R.  Cowell  of 
the  first  part,  the  said  William  Chambers,  the  elder,  of  the 
second  part,  and  the  defendants  W.  Yelverton  and  John 
Taylor  of  the  third  part;  after  reciting  (amongst  other 
things)  that  the  said  William  F.  R.  Cowell,  being  desirous 
that  his  aforesaid  estate  tail  in  remainder  in  all  the  said 
''settled  estates  "  should  be  enlarged  into  a  corresponding 
estate  in  fee  simple ;  and,  having  applied  to  the  said  J^il- 
liam  Chambers,  the  elder,  as  the  protector  of  the  settlement 
of  the  same  estates,  to  consent  to  the  dispositions  requisite 
for  effecting  such  enlargement,  he,  the  said  William  Cham- 
bers, had  accordingly  agreed  so  to  consent,  in  consideration 
of  certain  terms  of  arrangement  having  been  entered  into 
between  him  and  the  said  William  F.  R.  Cowell,  and  which 
were  intended  to  be  carried  into  effect  by  a  separate  deed 
(meaning  the  indenture  next  hereinafter  stated) :  he,  the 
said  William  Chambers,  the  elder,  in  pursuance  and  part 
performance  of  the  said  agreement,  and  as  protector  of  the 
settlement  did,  in  manner  prescribed  by  the  statute  for  the 
abolition  of  fines  and  recoveries,  consent  to  the  grants,  con- 
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1861.  veyancesi  aflBignineiitSy  and  dispontioDfl  thereinafter  made 
bjr  the  said  William  F.  R.  Cowell,  for  the  respective  pur- 
poses thereinafter  mentioned;  and  the  said  William  F.  R. 
TuTBBTOv.  Cowell,  in  farther  pursoance  and  performance  of  the  said 
agreement,  and  in  consideration  &c.,  did,  in  the  Imanner 
prescribed  by  the  said  statute,  grant,  release,  convey,  and 
dispose  of,  unto  the  said  W.  Yel? erton  and  F.  Taylor,  their 
heirs  and  assigns  for  eTer,  all  the  said  **  settled  estales:"  to 
hold  the  same  unto  the  said  W.  Yekerton  and  J.  Taylor, 
their  heirs  and  assigns  for  ever,  for  an  estate  in  fee  simple 
absolute,  freed  and  dischaiged  of  the  estate  in  tail  male 
therein  of  the  said  William  F.  B.  Cowell,  and  all  estates, 
rights,  and  interests  to  take  effect  on  the  determination 
thereof^  and  subject  to,  and  in  remainder  expectant  upon 
the  determination  or  failure  of  the  aforesaid  limitations  for 
life  and  in  tail  male  of  the  said  William  Chamben,  the 
elder,  and  Eliza  Gnlston,  and  his  and  her  first  and  other 
sons,  and  the  limitations  for  life  of  the  said  John  Cowell, 
and  also  subject  to  such  charges  or  incumbrances  as  bad 
been  theretofore  created  by  the  said  William  F.  B.  Cowell, 
and  so  freed  and  dischaiged  and  subject  respectiTcly,  to  the 
use.of  the  said  W.  Yel? erton  and  J.  Taylor,  their  beiis  and 
assigns  for  ever ;  but  nevertheless,  upon  the  trusts  declared 
concerning  the  same  settled  estates  by  an  indenture 
intended  to  bear  even  date  with  the  indenture  now  being 
stated;  thereby  meaning  the  indenture  next  hereinafter 
stated. 

4.  By  another  indenture,  also  dated  the  23rd  December, 
1850,  and  made  between  the  said  William  F.  B.  Cowell,  of 
the  first  part ;  the  said  William  Chambers,  the  elder,  of  the 
second  part ;  the  defendants,  W.  Yelverton  and  J.  Taylor, 
of  the  third  part ;  William  Chambers,  the  younger,  of  the 
fourth  part ;  the  said  William  Chambers,  the  younger,  and 
G.  Tyrrell,  of  the  fifth  part ;  and  T.  Moms  and  B.  Coombe, 
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of  the  8ixlb  part :  after  reciting  the  said  disentailing  deed ;        1861. 
and  also  recitinir  that,  by  an  indenture   dated  the  25th      ^^^-' 

°  "^  Attobket 

September^  1840,  and  made  between  the  said  John  Co  well      Genebal 

of  the  first  part,  the  said  William  Chambers,  the  elder,  of   Telysrton. 

the  second  part,  and   the    said   William   Chambers,  the 

younger,  of  the  third  part,  the  said  John  Cowell,  in  consi-^ 

deration  of  an   annuity  therein  mentioned  to  have  been 

secured  by  the  said  William  Chambers,  the  elder,  to  the 

said  John  Cowell  for  the  period  therein  expressed,  did, 

by  the  direction  of  the  said  William  Chambers,  the  elder, 

grant  unto  the  said  William  Chambers,  the  younger,  an 

annuity  of  3000iL  during  the  life  of  the  said  John  Cowell, 

to  commence  on  the  day  of  the  decease  of  the  survivor 

of  the  said  William  Chambers,  the  elder,  and  Eliza  Golston : 

to  hold  the  same  unto  the  said  William  Chambers,  the 

younger,  during  the  life  of  John  Cowell,  but  upon  trust  for 

the  said  William  Chambers,  the   elder,  and  subject  to  a 

power  reserved  to  the  said  John  Cowell  of  repurchasing 

such  annuity  of  3000il  withia  twelve  months  after  the  time 

appointed  for  the  commencement  of  the  same,  on  payment 

to  the  executors,  &c.,  of  the  said  William  Chambers,  the 

elder,  of  the  sum  of  18,515/.     And  also  reciting  that  it 

formed  port  of  the  terms  of  arrangement  between  the  said 

William  V.  R.  Cowell  and  William  Chambers,  the  elder, 

which  are  referred  to  in  the  said  indenture  of  even  date 

with  the  indenture  now  in  statement,  that,  in  consideration 

of  the  consent  so  given  by  the  said  William  Chambers,  the 

elder,  as  such  protector  of  the  settlement,  to  the  respective 

disentailing  assurances  by  the  said  William  F«  R.  Cowell ; 

and  also  in  consideration  of  the  said  contingent  and  deferred 

annuity  or  yearly  rent-chaige  of  3000/.,  and  the  eventual 

repurchase  money  for  the  same  being,  by  the  said  William 

Chambers,  agreed  to  be  vested  in  the  said  T.  Morris  and 

B.  Coombe,  upon  the  trusts  thereinafter  expressed,  he,  the 
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said  William  F.  B,  Oowell,  should*  by  the  indentnre  now 
in  statement  and  in  manner  thereafter  appearing^  secure 
the  payment  unto  the  said  W.  Yelverton  and  J.  Taylor, 
upon  the  trusts  thereinafter  declared,  for  the  benefit  of  the 
said  William  Chambers,  the  elder,  of  a  deferred  sum  of 
20,000/L,  payable,  with  such  interest  thereon  as  is  therein- 
after  mentioned,  at  the  time  and  otherwise  in  the  manner 
appointed  in  that  behalf.     And  also  reciting  that  the  sud 
W^illiam  Chambers,  the  elder,  also  agreed  to  make  an  im- 
mediate advance  unto  the  said  William  F.  R.  Cowell^  of 
the  sum  of  5600 jl,  and  to  enter  into  certain  engagements 
for  the  advance  from  time  to  time  of  other  sums  to  a  limited 
amount,  and  subject  to  certain  conditions  and  stipulations, 
upon  the  terms  that  the  repayment  of  the  said  sum  of  56001, 
and  of  such  further  advances,  with  interest  thereon  respect- 
ively at  the  rate  of  5/.  per  cent  per  annum,  should,  subject  to 
the  security  to  be  therein  contained  for  the  saidsumof  20,000il 
and  the  interest  thereof,  be  secured  by  a  ftirther  mortgage, 
for  the  benefit  of  the  said  William  Chambers,  of  the  afore- 
said hereditaments  and  premises  so  vested,  or  expressed  to 
be  vested  in  the  said  W.  Yelverton  and  J.  Taylor  by  the 
said  indenture  of  even   date  with  the  indenture  now  in 
statement.    And  also  reciting  that  it  was  also  part  of  the 
aforesaid  arrangement  between  the  said  William  Cbambera, 
the  elder,  and  William  F.  R.  Cowell,  that  the  said  deferred 
and  contingent  annuity  or  rent-charge  of  3000/.,  and  the 
said  eventual  repurchase  money  for  the  same,  should,  by 
the  indenture  now  in  statement,  be  made  a  fimd  for  the 
satisfaction  fi^m  the  time  at  which  the  same  annuity  or 
rent-charge  might  become  payable,  of  the  interest  to  accrue 
upon  or  in  respect  of  the  aforesaid  sum  of  2O,0OO2L,  and 
that  subject  to  the  trusts  and  provisions  for  that  puipose 
thereinafter  contained  the  same  should  be  also  made  a  fimd 
for  the  satisfaction  from   time  to  time  of  the  interest  to 
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accrae  due  upon  or  in  respect  of  the  said  sum  of  5600/.,        1861. 

and  the  further  sum  or  sums  to  be  advanced  by  the  said      .^""^""^^ 

William  Chambers,  the  elder,  and  that,  subject  to  the      GsHnAi. 

0. 

trusts  and   provisions  for  those  respective  purposes,  the    Yxlvbktox. 
same  annuity  or  rent-charge,  and  such  eventual  repurchase 
money  thereof,  should  be  applicable  upon  and  for  certain 
other  trusts  and  purposes  directed  by  the  said  William  F.  R. 
Cowell:    It  is  by  the  said  indenture  now  in  statement  wit- 
nessed, that  in  further  pursuance  and  performance  of  the 
said  recited  arrangement  and  agreements  between  the  said 
William  Chambers,  the  elder,  and  William  F.  R.  Cowell, 
and  in  consideration  of  the  aforesaid  consent  so  given  by 
the  said  William  Chambers,  as  such  protector  of  the  afore- 
said settlement,  to  the  said  grants,  conveyances,  assign- 
ments and  dispositions  by  the  said  William  F.  R.  Cowell, 
contained  in  the  said  disentailing  deed,  and  also  in  con- 
sideration of  the  revocation,  appointment  and  other  assu- 
nmces  thereinafter  expressed  and  contained  concerning 
the  aforesaid  deferred  and  contingent  annuity  or  yearly 
rent  charge  of  3,000/.,  and  the  eventual  repurchase  money 
for  the  same,  and  the  trusts  thereinafter  declared  expressly 
and  by  reference  concerning  the  same,  it  was  thereby 
declared  and  agreed  by  and  between  the  said  William 
Chambersy  the  elder,  William  F.  R.  Cowell  and  W.  Yelverton 
and  J.  Taylor,  according  to  theur  several  and  respective 
estates,  rights  and  interests,  and  they  the  said  William 
Chambers,   the  elder,  and   William   F.   R.   Cowell,  did 
thereby  direct,  and  the  said  W.  Yelverton  and  J.  Taylor 
did  thereby  admit  that  they  the  said  W.  Yelverton  and 
J.  Taylor,  their  heirs,  &c.,  should  stand  possessed  of  and 
interested  in  the  said  settled  estates,  which  by  the  said 
disentailing  deed  had  been  granted,  conveyed,  &c.,  unto 
them,  &c.,  upon  trust,  that  in  case  the  said  William  F.  R. 
Cowell,  his  heirs,  &c.,  should  upon  the  day  of  the  expira- 
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tion  of  twelve  calendar  tnonthsy  to  be  computed  from  the 
day  on  which  the  several  limitations  to  the  said  William 
Chambers,  the  elder,  and  Eliza  Gulston  for  their  respective 
lives,  and  to  the  sons  of  each  of  them  respectively  in  tail 
male,  contained  in  the  said  will  of  the  said  Sir  John 
Stepney  and  in  the  said  indenture  of  settlement  of  the 
14th  July,  1812,  respectively,  or  the  last  of  such  limi- 
tations for  the  time  being  subsisting  should  determine  or 
fail,  pay  or  cause  to  be  paid  unto  the  said  W.  Yelverton 
and  J.  Taylor,  or  their  assigns,  &c.,  the  sum  of  20,000/1 
and  interest  for  the  same  at  the  rate  of  5L  per  cent,  to  be 
computed  from  the  day  on  which  the  said  limitations  to  the 
said  William  Chambers,  the  elder,  and  Eliza  Gulston,  and  to 
their  respective  sons,  or  the  last  of  such  limitations,  for  the 
time  being  subsisting,  should  determine  or  fail,  then  the 
said  W,  Yelverton  and  J.  Taylor,  their  heirs,  &c.,  should 
immediately,  or  at  any  time  thereafter,  at  the  request,  costs, 
and  chaiges  of  the  said  William  F«  R.  Cowell,  his  heirs, 
&c,  reconvey,  reassign,  or  otherwise  assure,  all,  and  singu- 
lar, the  hereditaments  and  premises  comprised  in  the  said 
disentailing  deed,  unto  and  to  the  use  of  the  said  William 
F.  B.  Cowell,  his  heirs,  &c.  And  it  is  thereby  also  further 
witnessed,  that  in  further  pursuance  and  performance  of 
the  said  recited  agreements,  and  in  consideration  of  the 
premises,  and  particularly  of  the  security  therein  contained 
for  the  payment  of  the  said  sum  of  20,000/.  and  interest, 
he,  the  said  William  Chambers,  the  elder,  by  virtue  and  in 
exercise  of  the  said  power  or  authority  in  that  behalf  con- 
tained in  the  said  recited  indenture  of  the  6th  July,  1848,  did 
thereby  absolutely  revoke,  determine,  and  make  void  all, 
and  singular,  the  trusts,  purposes,  powers,  provimons  and 
covenants  which,  in  and  by  the  same  indenture  of  the 
6th  July,  1848,  were  declared,  expressed,  and  contained, 
concerning  the  aforesaid  deferred  and  contingent  annuity 
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or  rent-chaige  of  3000/.,  secared  by,  or    which  might        1861. 
become  payable  under    the   aforesaid   indentare  of  the      ^'^^^r^^ 
25th  September,  1840,  and  of,  and  concerning,  the  afore-      Gihbbai. 
said  sum  of  18,5151 ;  and  did  direct  and  appoint  that  the    Txltirtoh. 
said  William   Chambera,  the  younger,  and  the  said  6. 
Tyrrell,  as  such  trustees,  should  convey,  assign,  and  assure 
the  same  annuity  or  rent-charge  unto  the  said  T.  Morris 
andB.  Coombe,  upon  such  trusts  as  were  thereinafter 
dedaied — (The  indenture  then  proceeded  to  state  the 
assignment  of  the  annuity  of  300b/«   to  T*  Morris  and 
B.  Coombe,  upon  trust  as  a  security  for  the  payment  of 
interest  on  the  20,0007.,  or  of  so  much  of  the  principal 
stun  as  should  remain  unpaid.) — And  it  is  thereby  also 
witnessed,  and  the  said  William  Chambers,  the  elder,  and 
William  F.  B.  Cowell,  did  thereby  respectively  direct,  and 
the  said  W*  Telverton  and  J.  Taylor  did  thereby  admit, 
that  the  said  W«  Yelverton  and  J.  Taylor  should  be  pos- 
sessed o^  and  interested  in,  the  said  sum  of  20,000iL,  and 
the  interest  thereof,  and  the  securities  for  the  same,  &c., 
npon  trust  for  such  person  or  persons,  for  such  interest  or 
interests^  and  in  such  parts,  shares,  and  proportions,  and 
npon  and  for  such  trusts  and  purposes,  and  with  and  subject 
to  such  provisoes,  conditions,  and  agreements,  as  the  said 
William  Chambers^  the  elder,  should  at  any  time,  or  from 
time  to  time,  thereafter  by  any  deed,  &c.,  direct,  limit,  or 
appoint,  and,  in  default  of  any  such  direction,  &&«  upon 
trust  for  the  said  William  Chambexs,  the  elder,  his  ezecu- 
tosB,  &C.,  for  his  and  their  absolute  use  and  benefit 

5.  By  indenture  of  settlement,  dated  the  3l6t  December, 
IMO,  and  made  between  the  said  William  Chambers,  the 
eider,  of  the  one  part,  and  the  defendants  W.  Yelverton 
and  J.  Taylor,  of  the  other  part,  after  reciting  (amongst 
other  things)  the  said  two  indentures  of  the  23rd  December, 
1850 ;  and  also  reciting  that  the  said  William  Chambers, 
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the  elder,  in  consideration  of  his  affection  for  his  reputed 
and  adopted  children,  the  said  William  Chambers,  the 
younger,  and  Emma  Biddulph,  the  wife  of  John  Biddulph, 
and  for  their  advancement  and  benefit,  was  desirous  and 
had  determined  to  settle  and  assure,  upon  the  trusts  and 
subject  to  the  powers  and  provisions  thereinafter  declared, 
the  aforesaid  principal  sum  of  20,000/.,  and  the  securities 
for  the  same :  It  is  witnessed  that,  for  the  consideration 
thereinbefore  expressed,  and  in  pursuance  and  performance  of 
the  said  recited  desire  and  determination,  he,  the  said  William 
Chambers,  the  elder,  by  virtue  and  in  exercise  and  execu- 
tion of  the  power  in  that  behalf  to  him  limited  and  reserved 
by  the  said  indenture  of  the  23rd  December  then]^in8tant, 
did  direct,  limit,  appoint  and  declare,  and  they,  the  said  W. 
Yelverton  and  J.  Taylor,  did  thereby  admit  and  declare, 
that  they,  the  said  W.  Yelverton  and  J.  Taylor,  their  heirs, 
&c.,  should  thenceforth  stand  possessed  of  and  interested  in 
the  said  principal  sum  of  20,000/.,  and  the  interest  which 
should  thereafter  accrue  due  thereon,  upon  trust  that  they, 
the  said  W.  Yelverton  and  J.  Taylor  should,  when  the  said 
principal  sum  of  20,000/.  should  become  due,  apply  for,  and 
receive,  &c.,  the  same,  and  the  interest  payable  in  respect 
thereof,  upon  trust  that  the  said  W.  Yelverton  and  J.  Tay- 
lor should,  so  soon  as  conveniently  could  be  after  the  said 
principal  sum  of  20,00021  should  have  become  payable, 
raise  or  appropriate  the  sum  of  6000/.,  with  interest  at  5/* 
per  cent,  and,  as  concerning  such  parts  of  the  aforesaid 
sum  of  20,000/.,  and  the  interest  thereof,  as  should  remain 
after  the  said  sum  of  600021  and  interest  should  have  been 
raised  or  satisfied,  upon  trust  for  the  said  William  Chlkn- 
bers,  the  younger^  his  executors,  &c.,  for  his  and  their  own 
absolute  use  and  benefit,  and  to  be  paid,  assigned,  and 
transferred  to  him  and  them  accordingly :  and,  upon  trust 
that  the  said  W.  Yelverton  and  J.  Taylor  should,  with  the 
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consent  in  writing  of  the  said  Emma  Biddalph,  lay  out        1861. 
and  invest,  in  their  names,  the  sum  of  6000£,  and  when  the      V"^""^ 

'  ^  '  Attorn  BT 

interest  should  become  due,  during  the  life  of  the  said      Oenbbal 

Emma  Biddulph,  pay  and  apply  the  same  as  the  said  Emma    Tslveaton. 

Biddalph,  notwithstanding  her  coverture,  should  appoint, 

and  subject  to  such  appointment  should  pay  such  interest  to 

the  said  Emma  Biddulph  for  her  separate  use ;  and  after 

her  decease,  then,  as  concerning  the  principal  sum  of  (iOOO/.« 

and  the  interest  therefrom,  upon  trust  for  all  and  every  of 

her  child  and  children,  in  such  manner  as  the  said  Emma 

Biddulph  by  deed  or  will  should  appoint,  and,  in  default  of 

soch  appointment,  upon  trust  for  such  child  or  children 

who,  being  sons,  should  attain  the  age  of  twenty-one  years, 

or,  being  daughters,  should  attain  that  age,  or  marry ;  with 

an  ultimate  limitation,  in  default  of  children,  upon  trust  for 

the  said  William  Chambers,  the  younger,  his  executors,  &c., 

for  his  and  their  own  absolute  use  and  benefit 

6.  The  said  William  Chambers,  the  elder,  died  on  the 
9th  day  of  February,  1855,  without  having  had  any  male 
issae  capable  of  taking  the  said  **  settled  estates,"  under  the 
limitations  contained  in  Sir  John  Stepney's  will,  and  in  the 
setdement  made  in  pursuance  thereof,  as  before  mentioned. 
The  said  Eliza  Gulston  died  on  the  24th  November,  1857, 
without  having  ever  been  married ;  and,  upon  her  death,  the 
said  principal  sum  of  20,000/.,  made  payable  out  of  the 
said  ''settled  estates,''  under  the  secondly  hereinbefore 
stated  indenture  of  the  23rd  December,  1850,  became 
raisable,  and  the  right  to  receive  the  same,  and  the  interest 
thereof,  became  vested  in  the  defendants  under  the  dispo- 
sition thereof  made  by  the  hereinbefore  stated  indenture  of 
the  31st  December,  1850,  upon  the  trusts  nevertheless,  and 
for  the  purposes  therein  mentioned,  by  virtue  whereof  the 
said  William  Chambers,  the  younger,  became,  absolutely, 
beneficially  entitled  in  possession  to  so  much  of  the  said 
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sam  of  20,0002;,  and  the  iDterest  thereof,  as  was  not  thereby 
directed  for  the  said  Emma  Biddulph  and  her  children ; 
and  the  said  Emma  Biddulph  became  entitled  in  possesrion 
to  the  receipt  of  the  income  and  profits  of  the  other  portion 
of  the  same  snm.  And  the  defendants  haye  since  received 
the.  said  principal  sum  of  20,00021,  and  the  interest  to  the 
time  of  the  payment  thereof,  and  have  appropriated  and 
disposed  of  the  same  in  the  manner  directed  by  the  said 
lastly  stated  indenture. 

7.  The  said  William  Chambers,  the  younger,  and  Emma 
Biddulph,  are  respectively  in  a  degree  of  collateral  consan- 
guinity to  the  said  William  Chambers,  the  elder,  other  than 
those  described  in  the  1 0th  section  of  the  Succesnoo  Duty 
Act,  1853,  and  therefore  duty,  at  the  rate  of  \0L  per  cent., 
is  payable  upon  the  value  of  the  succession  of  each  of  them 
in  the  aforesaid  .principal  sum  of  20,000/.;  and  the  de- 
fendants, as  the  trustees  of  the  property,  are  personally 
accountable  for  such  duty. 

The  information  prayed  (inter  alia)  that  it  might  be  de- 
clared  that  duty,  at  the  rate  of  10/.  per  cent.,  was  payable 
accordingly. 

The  defendants,  by  their  answer,  admitted  that  the  state- 
ments in  the  information  were  true,  but  refused  to  pay  any 
duty  because  they  said  that  under  the  circumstances  set 
forth  in  the  information,  there  has  not  been  any  *^  succession,'' 
within  the  terms  of  the  Succession  Duty  Act,  upon  which 
duty  has  become  payable. 


The  Attorney  General  and  Hanson  argued  for  the  Crown, 
in  last  Trinity  Term  (June  8th). — The  Crown  is  entitled 
to  duty  at  the  rate  of  10/.  per  cent  on  20,00021,  as  upon  a 
succession  derived  from  William  Chambers,  the  elder,  who 
is  predecessor.  The  transaction  is  in  effect  a  mortgage  of  the 
estates  for  that  amount.     William  Chambers,  being  tenant 


TRIiriTY   VACATION,    25    VICT.  317 

for  life  and  protector  of  the  settlement  under  the  will  of  Sir  1861. 
John  Stepney^  joined  with  William  F.  R.  Cowell,  the  tenant  ^^"^ 
in  laOy  in  execoting  a  disentailing  deed;  and  theycharged  the  Gbhx&al 
estates  with  the  payment  of  20,0002.  at  the  expiration  of  Yxltibtov. 
twelve  months  after  the  determination  or  failure  of  the  limi- 
tations to  William  Chambers  and  Eliza  Gulston,  and  their 
SODS  in  tail  male.  This  sum  of  20,000/.  was  for  the  use  of 
William  Chambers,  and  he  settled  14,000/.  on  his  adopted 
son,  and  6000/.  on  his  adopted  daughter*  There  was  good 
consideration  for  the  purchase  of  this  20,000/.,  viz.,  the  execu- 
tion of  the  disentailing  deed  and  the  surrender  of  a  contingent 
annui^  of  3000/.  a  year,  charged  on  the  estates  and  payable 
by  John  Cowell  during  his  life.  The  case  falls  within  the 
2nd  section  of  the  Succession  Duty  Act^  1853  (16  &  17 
Vict,  c  61.)  On  the  death  of  Eliza  Gulston,  the  two 
adopted  children  of  William  Chambers  became  absolutely 
entitled  to  this  sum  of  20,0001,  so  that  it  was  a  disposition 
of  property  by  him,  by  reason  whereof  they  became  bene- 
ficially entitled  to  it  upon  the  death  of  a  person  dying  after 
the  commencement  of  the  Act  If  a  person  creates  a  mort- 
gage on  his  estate,  he  has  the  benefit  of  the  money,  and 
therefore  is  not  entitled  to  any  reductioa  of  succession  duty 
io  respect  of  that  chaise;  but  where  a  person  takes  an  estate 
subject  to  a  charge  created  by  another,  that  is  a  diminution 
of  the  value  of  the  estate,  and  an  allowance  ought  to  be 
made  in  respect  of  it.  William  Chambers  bargained  for 
this  charge  of  20,000/. ;  he  had  the  jus  disponendi  of  the 
money,  and  from  him  alone  could  any  interest  in  it  be 
derived.  In  re  Jenkinson  (a)  is  an  authority  in  point. 
There  the  tenant  for  life  contracted  with  the  tenant  in  tail 
to  grant  him  an  immediate  annuity  during  the  life  of  the 
former;  and,  in  consideration  thereof,  the  tenant  in  tail 
joined  with  the  tenant  for  life  in  disentailing  the  property 

(a)  24  Bear.  64. 
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1861.       &"<!  limiting  it  to  the  tenant  for  life,  with  remainder  lo 
^'''■"^'^^^      trustees  for  a  term  of  3000  jearsi  upon  trust  (amongst  others) 
GuiBBAL     after  the  death  of  the  tenant  for  life  to  raise  25,000/.; 
YsLYSETov.    20,000/.  of  which  the  tenant  for  life  settled  upon  his  daugh- 
ters.   It  was  conceded,  that  succession  duty  was  payable  on 
the  20,000/.^  and  the  only  question  was,  from  whom  was  the 
succession  derived?  Sir  J.  Romilly,  M.  R.,  held  that  it  was  de- 
rived, not  from  the  tenant  in  tail,  but  from  the  tenant  for  life. 

Bomll  and  WeUhyy  for  the  defendants. — The  Crown  is  not 
entitled  to  any  succession  duty  in  respect  of  this  20,000/., 
for  it  was  money  payable  under  a  contract  The  transac- 
tion is  in  effect  an  insurance.  W«  Chambers,  in  con- 
sideration  of  his  assent,  as  protector  of  the  settlement, 
to  disentail  the  estates,  and  of  his  relinquishing  the 
contingent  annuity,  assures  to  himself  the  sum  of  20,0001, 
payable  on  the  death  without  issue  of  himself  and 
Eliza  Gulston;  and  which,  for  security,  is  charged  on 
the  settled  estates.  The  person  who  created  the  chaige 
was  the  tenant  in  tail,  William  F.  R.  Cowell;  and  it  took 
eflect  when  he  came  into  possession  of  the  estates.  He  was 
the  **  successor,"  and  he  is  liable  under  the  34th  section,  to 
pay  duty  upon  the  whole  value  of  the  succession  without 
any  allowance  in  respect  of  this  20,000/.  The  settlement 
by  William  Chambers  of  the  20,000/.  on  his  adopted  chil- 
dren was,  in  effect,  an  assignment  of  a  policy  of  insurance. 
Now  the  17th  section  provides,  that  '*no  policy  of  insurance 
on  the  life  of  any  person  shall  create  the  relation  of  prede- 
cessor or  successor  between  the  insurers  and  the  assured, 
or  between  the  insurers  and  any  assignee  of  the  assured ; 
and  no  bond  or  contract  made  by  any  person  bona  fide  for 
valuable  consideration  in  money  or  money's  worth,  for  the 
payment  of  money  or  money's  worth  after  the  death  of  any 
other  person^  shall  create  the  relation  of  predecessor  and 
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SQccesBor  between  the  parties  making  such  bond  or  contract        1861. 
and  the  person  to  or  with  whom  the  same  shall  be  made;      ^^^-^ 
but  any  disposition  or  devolution  of  the  monies  payable      Genual 
under  sach  policy,  bond,  or  contract,  if  otherwise  such  as    YELysBToir. 
in  itself  to  create  a  succession  within  the  provisions  of 
this  Act,  shall  be  deemed  to  confer  a  succession."    This 
transaction  being  in  effect  an  assurance  and  a  bona  fide 
contract  for  valuable  consideration  for  payment  of  money 
after  the  death  of  another  person,  no  duty  is  payable, 
unless  the  case   falls  within  the  latter  part  of   the.  17th 
section.    That,  however,  means  a  new  disposition  of  the 
money  payable  under  the  policy  or  contract,  whereby  some 
person  becomes  beneficially  entitled  to  it  on  the  death  of 
another  person.     Here  William  Chambers  being  entitled 
to  a  reversionary  payment  of  20,000/.,*  before  it  became 
part  of  his  property  assigned  it  to  his  adopted  children,  so 
that  on  his  death  no  succession  could  be  created  between 
him  and  them.     [^PoHoch,  C.  B. — How  is  the  transaction  an 
insurance :  whose  life  was  insured  ?]     William  Chambers, 
in  consideration  of  the  surrender  of  a  contingent  annuity  of 
3000/.,  assures  to  himself  20,000/.  payable  twelve  months 
after  the  f^lure  of  the  limitations  to  himself  and  Eliza  Gulston. 
[Martin,  B. — All  that  is  insured  is  the  payment  of  the  money 
after  his  and  her  death  without  issue.     Channell,  B. — The 
transaction  is  nothing  more  than  a  contract.]     The  money 
being  payable,  under  the  contract,  upon  the  death  of  a 
person,  the  relation  of  **  successor^  and  <^  predecessor'*  can- 
not exist,  unless  there  is  such  a  new  disposition  of  the  pro- 
perty as  will  create  a  succession.    In  re  Jenkiruon  (a)   is 
an  authority  in  favour  of  the  defendants.     There  the  tenant 
for  life  and  tenant  in  tail  joined  in  executing  a  disentailing 
deed,  and  resettling  the  estates,  when  a  sum  of  25,000/. 
was  chaiged  upon  their  estate  on  the  death  of  the  tenant 

(a)  24  Beay.  64. 
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for  life.    This  sum  was  vested  in  trustees  upon  trust,  as  to 
6000L,  for  sach  uses  as  the  tenant  for  life  should  appoint, 
and  as  to  the  20,OOOiL  for  such  uses  as  were  declared  by 
another  deed*     The  tenant  for  life  died  without  having 
made  any  appointment  of  the  5000/. ,  and  Sir  J.  BomUfy, 
M.  R.,  held,  that  no  succession  dnty  was  payable  upon  it. 
So  here,  if  William  Chambers  had  made  no  assignment  of 
the  20,000/.,  his  executors  would  not  have  been  chaigeable 
with  succession  duty.     [^Martin^  B. — In  that  case,  it  woald 
have  been  nothing  more  than  a  mortgage  for  20,000/.:  but 
he  settled  it  by  the  deed  of  the  3lst  December,  1850. 
Bramwellf  B. — Suppose  William  Chambers  had  granted  an 
estate  for  life  in  this  20,000/.,  would  the  tenant  for  life  be 
chaif^eable  with  succession  duty  Y\     He  would  not    [Pol'' 
lockf  C.  B. — Suppose  the  17th  section  was  not  in  the  Act, 
would  succession  duty  have  been  payable  on  this  20,000/.  ?] 
If  William  Chambers  had  sold  the  20,000/.,  that  would 
not  have  been  a  disposition  within  the  latter  part  of  the 
section,  so  as  to   render   the   purchaser   liable    to  suc- 
cession duty ;   and  there  is  no  difference  in  this  respect 
between  a  sale  and  an  assignment  for  natural  love  and 
affection.     [Pollock,  C.  B. — The  I7th  section,  in  speaking 
of  a  policy  of  insurance,  uses  the  word  **  assignee,"  but  io 
speaking  of  a  contract  that  word  is  omitted.]     This  is  a 
mere  gift  by  William  Chambers  to  his  adopted  children  of 
a  sum  of  money  which  he  purchased.     If,  indeed,  he  had 
assigned  the  20,000iL  to  trustees  to  pay  to  his  adopted 
children  on  the  death  of  another  person,  that  would  have 
been  a  disposition  which  in  itself  would  have  created  a 
succession  within  the  17th  section.     The  14th  and  15th  sec- 
tions, which  relate  to  transmitted  and  transferred  interests^ 
support  the  view  contended  for.     [Channell^  B. — The  17th 
section  serms  to  me  to  introduce  an  exemption  and  a  pro- 
viso.    The  language  of  the  2nd  section  is  large  enough  to 
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include  a  class  of  cases  which  were  inteDded  to  be  exempt       1861. 
from  doty.     Bat  if  the  exemption  in  the  17th  section  had      ^^^^y^^ 
Stood  alone,  it  might  have  created  a  difficulty,  and  there-      OsKEaAi. 
fore  is  added  a  proviso,  that  if  the  disposition  or  devolation    Txlykrtov. 
under  the  exempted  cases  is  such  as  would  otherwise  in 
itself  create  a  succession,  it  shall  be  deemed  to  confer  a 
succession.     Martiny  B. — The  difficulty  I  have  is  whether, 
under   the  2nd  section,  the  person   upon   whose  death 
ancrther   becomes  beneficially  entitled  to   the   property, 
most  not  be  either  the  disponer  himself,  or  some  one 
taking  an  interest  under  the  disposition,  and  not  a  mere 
stranger  as  in  this  case.]    This  was  a  mortgage  under  cir- 
comstances  which,  upon  the  execution  of  the  deed  of  the 
23id  December,  1850,  would  have  created  a  succession 
but  for  the  exemption  of  the  17  th  section.     Then,  inas- 
moch  as  it  would  be  unjust  that  the  parties,  by  further 
deahng  with  the  property,  should  create  firesh  successions 
without  being  liable  to  duty,  it  is  provided  that,  although 
the  contract  shall  not  create  the  relation  of  predecessor  and 
soccessor,  yet,  if  there  is  such  a  subsequent  disposition  or 
devolation  of   the    money   payable    under  it    as  would 
create  a  succession,  that  shall  confer  a  succession.     There- 
fore, any  such  disposition  or  devolution  of  this  20,000/.,  after 
it  became  payable  nnder  the  contract,  would  have  ren- 
dered it  chargeable  with  succession  duty.     Such  a  con- 
strnction  of  the  17  th  section  gives  a  sensible  meaning  to 
the  whole  of  it,  and  makes  it  consistent  with  the  2nd  and 
15th  sections.     [Bramwell,  B. — Suppose  an  insurance  com* 
pany  lent  20,000/.  to  a  person,  on  the  terms  that  the  money 
should  be  repaid  upon  the  death  of  A. ;  it  is  clear  that 
upon  his  death  the  insurance   company   would  not  be 
chaigeable  with  succession  duty.    Then,  suppose  that  before 
the  death  of  A«,  the  insurance  company  gave  up  business 
and  assigned  the  20fiOOL  to  some  other  company,  upon  an 
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undertaking  to  accept  their  responsibility,  would  the  latter 
be  chargeable  with  duty?]  They  clearly  would  not;  and 
the  present  case  only  differs  from  that  in  this  respect,  that 
the  one  is  a  sale  of  the  money,  the  other  a  gift  of  it 


3%tf  Attorney  General^  in  reply.— This  sum  of  20,000/.,  being 
payable  on  the  death  of  two  persons,  would  have  been  a  ^  suc- 
cession** within  the  2nd  section,  although  William  Chambers 
contracted  for  it,  if  it  had  not  been  exempted  from  the  ope- 
ration of  the  2nd  by  the  1 7th  section.  Now  by  the  17th  section 
a  contract  for  value,  which  would  otherwise  create  a  succes- 
sion, shall  not,  cu  between  the  parties  to  it,  create  the  relation  of 
predecessor  and  successor.    Therefore,  if  a  person  contracts 
with  another  to  buy  his  estate,  which  is  subject  to  a  life 
interest,  upon  the  termination  of  the  life  no  succession  is 
created  between  the  vendor  and  vendee.     Beyond  that,  the 
transaction  would  be  within  the  operation  of  the  2nd  sec- 
tion;  so  that  when  William  Chambers  divested  himself  of 
the  subject-matter  of  the  contract,   the  defendants,  who 
acquired  it  on  the  death  of  Eliza  Gulston,  became  charge- 
able with  duty,  as  successors.     The  17th  section  goes  on 
to  provide  that,  although  the  subject-matter  of  the  contract 
shall  not,  as  between  the  parties  to  it,  create  the  relation 
of  successor  and  predecessor,  yet,  if  there  is  such  a  dispo- 
sition or  devolution,  that  is,  change  of  ownership  by  the 
act  of  the  party  or  the  act  of  law,  of  the  monies  payable  under 
the  contract  as  would  otherwise  create  a  succession,  that 
shall  be  a  succession.     The  I5th  section  has  no  application 
to  this  case.  It  is  confined  to  cases  in  which  some  duty  is  pay- 
able ;  and  it  provides  for  the  event  of  a  successor,  who  may 
be  the  son  or  nephew  or  other  relative  of  the  predecessor, 
transferring  his  interest  in  the  property  to  a  stranger  in 
blood,  who  in  such  case  is  not  to  pay  as  a  stranger,  bat  is 
chargeable  with  the  same  duty  as  the  successor  would  have 
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paid  if  he  bad  retained  the  property.     [Polbchy  C.  B. —       1861. 

Suppose  William  Chambere  had  become  bankrupt.!     There      ^^'"^'"^^ 

'^   -*  Attobnet 

would  have  been  a  *' disposition'^  or  "devolution"  of  the      General 
property,  which,  opon  the  death  of  Eliza  Galston,  would   Teltebton. 
have  created  a  succession  in  the  assignees. 

Cur.  adv.  vuU. 

The  learned  Judges  having  differed  in  opinion,  the  fol- 
lowing judgments  were  now  delivered. 

Bramwell,  B. — ^I  am  of  opinion  that  the  defendant  is 
entitled  to  our  judgment     The  facts  are  shortly  these : — 
Chambers,  the  elder,  for  valuable  consideration  in  money's 
worth,  purchased  of  Cowell  20«0002i,  secured  on  a  contingent 
estate  in  remainder  of  Cowell,  to  become  an  estate  in 
posseseion  on   the  death  without  issue  of  two  persons,  of 
whom  Chambers  was  one.     This  20,000/.  Chambers  im- 
mediately transferred  to  the  defendants  on  certain  trusts. 
The   estate    has   become   an    estate    in   possession,    the 
20,000iL    payable,    and    the    question    is    whether    any 
succession  duty  is  payable.      The  case  is  just  the  same 
as  though  A.  had  purchased  20,000/L  of  B.,  secured  on  B.'s 
remainder  in  fee  expectant  on  a  tenancy  for  life,  and  then 
A.  had  assigned  to  C.     Section  17  was  much  referred  to, 
but  it  seems  to  me  to  have  no  direct  bearing  on  this  question. 
It  provides  that  no  policy  of  insurance  shall  create  the  re- 
lation of  predecessor  and  successor  between  the  insurers 
and  any  assignee  of  the  assured ;  and  that  no  contract  made 
by  any  person  bon&  fide  for  valuable  consideration  in  money 
or  money's  worth,  for  the  payment  of  money  after  the  death 
of  any  other  person,  shall  create  that  relation  between  the 
parties  to  the  contract    The  assignee  is  not  mentioned  in 
the  latter  part  of  the  clause,  but  that  can  make  no  diffe- 
rence, for  it  cannot  be  supposed  that  a  policy  of  insurance 
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1861.  is  on  a  difierent  footing  from  the  subjects  of  the  second 
^^^^  member  of  the  sentence*  Moreover,  the  assignment  to  A. 
Gbnkrai.      by  B.,  of  a  debt  doe  from  C,  cannot  create  the  relation  of 

Vm 

Yeltsbtoit.    predecessor  and  successor  between  A.  and  C*  as  the  prede- 
cessor or  the  settlor:  sect  2.     Accordingly,  it  was  not  con- 
tended by  the  Attorney  General  that  any  relation  of  pre- 
decessor and  successor  was  created  between  Cowell  and  the 
defendants,  but  he  relied  on  the  concluding  clause  of  sec- 
tion 17,  as  shewing  that  the  relation  of  predecessor  and 
successor  was  created  between  Chambers  and  the  defend- 
ants, by  the  assignment  from  him  to  them.   But  that  clause 
is  in  truth  an  exception  from  or  qualification  of  the  fojrmer 
part  of  the  section,  which  is  itself  an  exception.     It  does 
not  impose  a  duty  on  anything  not  otherwise  liable,  but  is 
introduced,  ex  majori  cautela,  to  prevent  any  suggestion 
that,  because  a  policy  of  insurance  or  contract  for  payment 
of  money  was  not  a  succession,  so  neither  could  be  any 
assignment  thereof;  and  indeed  it  says,  any  disposition  of 
money  payable  under  such  policy  or  contract  shall  be 
deemed  to  confer  a  succession,  **  if  otherwise  such  as  in  itself 
to  create  a  succession  within  the  provisions  of  this  Act.** 
The  question  therefore  is,  whether  the  assignment  from 
Chambers  to  the  defendants  is  such  as  '^  in  itself"  to  create 
a  succession ;  in  other  words,  is  the  case  within  section  2?  I 
think  it  is  not     The  question  is,  are  assignments  which  do 
not  create  but  merely  transfer  interests,  within  section  2?  It 
cannot  b6  said  that  transfers  of  interests  create  successions 
in  those  cases  only  where  the  original  creation  of  the 
interest  did  not,  because  there  is  no  such  distinction  between 
such  and  other  cases  in  section  2.    If  the  transfer  of  an 
interest  previously  created  does  not  create  a  succession 
between  the  parties  to  the  transfer  of  it,  where  a  succession 
exists  between  the  parties  to  its  creation,  neither  does  such 
transfer  where  no  such  relation  was  created  at  the  time 
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of  the  creation  of  the  interest  transferred.  The  question  1861. 
then  is,  whether  transfers  of  estates  or  interests  previously  ^^^^^^ 
created  are  within  section  2.  Now  it  is  clear  to  my  mind  General 
they  are  not.  The  words  of  the  section  are  the  other  way.  TstYSBTON. 
It  is  not  a  dispasition  of  property,  but  a  transfer  of  property 
before  disposed  o£  But  I  think  section  15  is  decisive: 
it  speaks  of  alienation  and  derivative  titles.  It  supposes 
that  the  alienee,  or  person  with  the  derivative  title,  is 
not  liable  to  a  succession  duty,  as  between  him  and  the 
alienor ;  for  it  makes  him  liable  to  the  ^same  duty  as  the 
alienor  would  have  been,  and  in  lieu  of  the  alienor;  and  it 
supposes  that  the  alienation  may  confer  a  new  succession. 
Again,  it  seems  contrary  to  the  general  tenor  of  the  Act, 
that  the  defendants  should  be  liable  to  this  claim ;  for  it  is 
clear  that  Cowell  must  pay  on  the  whole  value  of  his  succes- 
sion without  any  abatement  for  the  20,000iL  (section  34) ; 
and  though  I  am  far  from  saying  that  two  duties  cannot  be 
60  payable,  yet  the  general  intent  of  the  Act  b  the  other 
way.  Besides  I  cannot  suppose  it  was  intended  that  such  a 
condition  of  things  should  exist  as  would  here.  It  is  cer- 
tain that  80ch  an  interest  as  this  is  not  subject  to  succession 
doty  as  long  as  it  belonged  to  the  original  grantee.  Sup- 
pose he  survived  the  grantor,  he  would  receive  his  20,000/. 
without  being  liable  to  any  succession  duty.  Can  he  not 
sell  it  without  creating  a  succession  and  becoming  a  pre- 
decessor to  bis  vendee  ?  Was  it  meant  it  should  be  worth 
more  to  keep  than  to  sell,  or  that  he  should  be  able  to  sell 
it  for  a  larger  value  if  he  found  a  purchaser  of  kin  to  him. 
Soppose  he  became  bankrupt.  It  seems  to  me  then  sec- 
tion 2  doea  not  comprise  this  case,  and  that  section  17  goes 
no  fiirther  than  section  2. 

Mabtin,  B. — The  judgment  which  I  am  about  to  deliver 
is  that  of  the  Lord  Chief  Baron,  my  brother  Channell  and 
myself. 
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This  is  an  information  by  the   Attorney  General  for 
succession  duty.     The  facts  are  these: — Under  the  will 
of  Sir  John  Stepney,  made  in  1802,  Mr.  William  Chambers 
was  tenant  for  life  of  certain  estates  in  Wales,  remainder  to 
his  first  and  other  sons  in  tail;  remainder  to  Miss  Eliza 
Gulston  for  life ;  remainder  to  her  first  and  other  sons  in  tail ; 
remainder  to  Mr.  John  Stepney  Cowell  for  life ;  remainder 
to  his  son,  Mr.  William  Frederick  Ross  Cowell  in  tidl ;  with 
divers  remainders  over.    In  December,  1850,  a  disentailing 
deed  was  executed  and  the  estates  resettled.     By  another 
deed,  dated  the  23rd  of  the  same  month,  Mr.  William 
Frederick  Ross  Cowell,  for  valuable  consideration,  charged 
his  estate  with  a  sum  of  20,000iL  in  favour  of  William 
Chambers,  payable  upon  the  day  of  the  expiration  of  twelve 
calendar  months  to  be  computed  fix>m  the  day  upon  which 
the  limitations  to  Mr.  William  Chambers  and  Miss  Gulston 
for  their  lives,  and  to  their  sons  in  tail,  or  the  last  of  such 
limitations,  should  fail,  with  interest  at  5L  per  cent.  fix>m  the 
day  of  the  determination  of  the  last  of  such  limitations. 
Upon  the  31st  of  the  same  month,  Mr.  William  Chambera 
by  a  deed  of  settlement  assigned  the  charge  of  20,0001  to 
trustees  in  trust,  as  to  14,0002.  for  his  adopted  son,  Mr. 
William  Chambers,  the  younger,  and  as  to  the  remaining 
6000L  for  his  adopted  daughter,  Mrs.  Biddulph.     Mr.  Wil- 
liam Chambers,  the  elder,  died  without  legitimate  male 
issue,  in  February,  1855,  and  Miss  Gulston  died  without 
issue  in  November,  1857*    Thereupon  Mr.  William  Cham- 
bers^ the  younger,  and  Mrs.  Biddulph  respectively  became 
entitled  to  the  sums  of  14,000/.  and  6000L  above  mentioned. 
The  question  is  whether  they,  or  their  trustees,  are  liable  to 
pay  succession  duty.    This  depends  upon  the  2nd  and  17th 
sections  of  the  Succession  Duty  Act,  1853  (16  &  17  Vict, 
c.  51).    By  the  17th  section,  it  is  enacted  that  no  contract 
by  any  person  for  valuable  consideration  for  the  payment  of 
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money  after  the  death  of  any  other  person  shall  create  the       1861* 
relation  of  predecessor  and  successor  between  the  person      .^^^"''"^^ 
makiDg  such  contract  and  the  penson  with  whom  it  shall  be     Gexs&al 
made;  out  atiy  dUpasition  of  the  money  payable  under  such    Tilyutor. 
coairaei,  if  otherwise  such  as  in  itself  to  create  a  succession 
within  the  provisions  of  the  Act,  shall  be  deemed  to  confer  a 
sueeesrian.    The  contract  in  the  deed  of  the  23rd  December 
was  one  for  the  payment  of  money  after  the  deaths  of  Mr. 
William  Chambers  and  Miss  Gnlston,  and  their  male  issue; 
and  the  point  in  controversy  is  therefore  reduced  to  this, — 
whether  the  disposition  by  the  deed  of  the  3 1st  December  * 

of  itself  created  a  succession  within  the  provinons  of  the 
2nd  section,  for  none  other  seems  applicable.  The  interest 
transferred  by  the  deed  of  the  3l8t  December  was  a  sum  of 
20,000JL,  payable  contingently  in  the  event  of  Mr.  William 
Frederick  Roes  Co^ell  attaining  the  estate  tail,  or,  in  other 
words,  in  the  event  of  the  death  of  all  the  persons  entitled 
to  the  prior  estates.  If  the  word  ** succession**  is  to  be 
understood  according  to  its  ordinary  acceptation,  Mr.  Wil- 
liam Chambers,  the  younger,  and  Mrs.  Biddulph,  upon  the 
interest  in  the  charge  of  20,000/.  becoming  vested  in  them, 
would  not  seem  to  succeed  any  one.  If  a  reversioner  in 
fee  expectant  upon  an  estate  per  auter  vie,  on  which  no  rent 
was  reserved,  assigned  the  reversion,  it  would  seem  the 
assignee  is  liable  to  succession  duty  upon  the  death  of  the 
cestni  que  vie :  see  section  20.  If  we  were  to  speculate 
upon  the  intention  of  the  legislature,  we  should  probably 
thbk  that  the  person  dying  contemplated  by  the  Act  was 
the  disponer  himself  or  some  person  taking  an  interest  in 
the  property  by  virtue  of  the  disposition,  and  not  a  mere 
stranger  upon  whose  death  the  property  became  beneficially 
vested ;  but  it  seems  to  us  impossible  to  get  over  the  etpresa 
words  of  the  2nd  section.  It  enacts,  that  every  disposition 
of  property  by  reason  whereof  any  person  shall  become  bene- 
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ficiallj  entitled  to  property  upon  the  death  of  any  penoo 
dying  after  the  time  appointed  for  the  commencement  of 
the  Act,  either  immediately  or  after  any  intenral,  shall  be 
deemed  to  confer  on  the  person  entitled  by  reason  of  such 
disposition  a  succession.  The  deed  of  3l8t  December  was 
a  disposition  of  property.  Mr.  William  ChamberB,  the 
younger,  and  Mrs.  Biddulph  have  become  beneficiall; 
entitled  to  the  property  by  reason  of  it,  and  they  have 
become  so  entitled  upon  the  death  of  a  person  dying  after 
the  appointed  time ;  if  so^  the  words  of  the  section  expressl; 
declare  that  the  disposition  shall  confer  a  succession.  We 
adhere  to  the  rule  of  construction  to  be  found  in  Bedie  ▼. 
Smith  (a),  viz.,  to  adhere  to  the  ordinary  meaning  of  the 
words  used  in  the  statute  and  their  grammatical  constructioD, 
unless  it  be  at  variance  with  the  intention  of  the  legislature  to 
be  collected  fix>m  the  statute  itself  or  leads  to  any  manifest 
absurdity  or  repugnance.  We  cannot  say  that  there  is  soy 
intention  to  the  contrary  to  be  collected  from  the  statute,  or 
any  absurdity  or  repugnance  in  the  construction  contended 
for  by  the  late  Attorney  General,  which  is  the  ordinary 
meaning  of  the  words  used.  We,  therefore,  are  of  opinioa 
that  the  succession  duty,  as  claimed,  is  payable.  A  case  was 
refeired  to.  In  re  Jenkmun  {b).  The  circumstances  were 
similar  to  the  present,  and  the  Master  of  the  Rolls  held 
succession  duty  to  be  payable ;  and  we  must  overrule  hitf 
judgment  if  we  decide  in  fevour  of  the  defendants ;  but  we 
concur  with  his  view. 

It  was  aigued  that  Mr.  William  Frederick  Ross  Cowell 
was  subject  to  duty  by  vutue  of  the  34th  section.  It  may 
possibly  be  that  two  duties  are  payable,  but  upon  this  point 
we  give  no  opinion;  we  merely  decide  that  the  claim  in  the 
information  is  well  founded  in  law  against  the  present  de- 


(a)  2  M.  &  W.  195. 


(6)  24  Bear.  64. 
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fendaots.  The  15th  section  has  been  referred  to:  we  can- 
not appreciate  its  application.  It  seems  to  ns  to  refer  to  a 
species  of  property  different  from  that  on  which  the  duty  is  Gbke&al 
claimed  in  the  present  case,  that  is  to  say,  a  reversionary  Tslybetor. 
property  in  respect  of  which  the  assignor  would  have  been 
liable  to  doty,  but  which  he  has  assigned.  The  result  is, 
that,  after  much  consideration  and  some  doubt,  we  have 
aiTi?ed  at  the  conclusion  that  the  settlement  of  the  31st  of 
December,  1850,  was  a  disposition  of  property  within  the 
2od  section. 

Decree  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  Jrom  the  Court  of  Exchequer,) 


The  Mersey   Docks  and  Harbour    Board    v.    Pen--      Jmieis, 

HALLOW  and  Others. 


E 


RROR  on  a  bill  of  exceptions. — The  declaration  stated  Trustees 

incorporated 

that  the  defendants  (the  plaintifis  in  error)  are  the  Mersey  by  statute 
Docks  and  Harbour  Board  mentioned  in  a  certain  act  of  pose  of  con- 
parliament,  &c.  (The  Mersey  Dock  Acts  Consolidation  Act,  docl^tmdwho 
1858,  21  &  22  Vict.  c.  xcii.);  and  the  trustees  of  the  Liver-  ^'hS™^ 
pool  Docks,  in  the  declaration  afterwards  mentioned,  are  ^f^^^^ 
the  trustees  of  the  Liverpool  Docks  mentioned  in  the  said  *^  Wty  P 

^  maintainug 

act  of  parliament;   and  all  and  singular  the  matters  and  and  cleansing 

the  dock,  so 

tniQgs  hereinafter  alleged  to  have  been  done,  and  to  have  that  it  may 

,  ,  be  in  a  fit 

taken  place,  and  to  have  existed,  were  done,  and  took  place,  st«te  for  ves- 

sels  to  enter, 
are  liable  for 

lojuiy  to  a  vessel  caused  by  an  accmnolation  of  mud  in  the  dock,  of  which  by  their  servants 

^Aey  had  the  means  of  knowing,  and  were  negligently  ignorant. 
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1861.        ^^^  existed  before  the  passing  of  the  sud  act  of  parliament. 

^,  "^-^^"^      And  the  plaintiffs  aver  that,  before  and  at  the  time  of  the 
J1B&8BT  Dock 

BoAKo  committing  of  the  grievances,  &c.,  the  plaintiffs  were  theown- 
Phtballow.  ers  of  a  ship,  called  the  '*  Sierra  Nevada,"  which  said  ship 
had  arrived  at  the  port  of  Liverpool  from  parts  beyond  the 
seas,  and  was  then  lawfully  navigating  in  the  said  port:  and 
the  trustees  of  the  Liverpool  Docks,  long  before  and  at  the 
same  time,  were  the  owners  and  proprietors  of  a  certtun 
dock  in  the  said  port  of  Liverpool,  called  the  Wellington 
Half  Tide  Dock,  made  and  constructed  by  the  said  trustees 
under  and  by  virtue  of  the  powers  and  provisions  of  a  certain 
act  of  parliament,  &c.  (7  &  8  Vict,  c  Ixxx.),  and  under 
and  by  virtue  of  the  said  acts  of  parliament,  before  and 
at  the  time  of  the  committing  of  the  said  grievances, 
were  entitled  to  receive  and  did  receive  divers  port  does, 
rates  and  charges  from  and  in  respect  of  vessels  navigating 
the  said  port  and  otherwise;  which  said  port  duties,  rates 
and  charges  the  said  trustees  of  the  Liverpool  Docks  were, 
under  and  by  virtue  of  the  said  acts  of  parliament,  to 
apply  and  dispose  of,  and  it  was  their  duty  under  the  same 
acts  of  parliament  to  apply  and  dispose  of,  in  and  abont 
(amongst  other  things)  the  maintaining,  cleansing,  support- 
ing and  preserving  the  said  dock;  to  wit,  so  as  to  be  in  a 
tit  and  proper  state  for  vessels  entering  into  and  navigating 
the  same :  nevertheless  although  before  and  at  the  time  of 
the  committing  of  the  sidd  grievances,  the  sums  of  money  and 
funds  in  the  hands  of  the  trustees  of  the  Liverpool  Docks, 
arising  firom  and  produced  by  the  said  duties,  rates  and 
charges,  were  fully  sufficient  and  adequate  for  the  maintain- 
ing, cleansing,  supporting  and  preserving  the  said  docks  as 
aforesaid,  in  addition  to  the  satisfaction  and  dischaige  of  all 
other  charges,  liabilities  and  incumbrances  in  and  about  the 
same,  of  all  which  the  said  trustees  of  the  Liverpool  Docks, 
before  and  at  the  time  of  the  committing  of  the  said  griev- 
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ances,  hadjiotice:  yet  that  the  trustees  of  the  Liverpool        1861. 

Docks  neslected  their  duty  and  did  not  take  due  and  ^,^^^^*^ 

®  •'  Mbrsit  Dock 

reasonable  or  any  care  in  or  about  the  maintaining^  cleans-       Boabb 
ing,  supporting  or  preserving  the  said  dock  as  aforesaid,  and   Fsmballov. 
80  Diligently  conducted  themselves  in  and  about  the  main- 
tainingy  cleansing,  supporting  and  preserving  the  said  dock 
as  aforesaid,  that,  by  and  through  the  carelessness,  default 
and  improper  conduct  of  the  said  trustees  of  the  Liverpool 
Docks,  the  said  vessel,  in  duly  endeavouring  to  enter  into 
and  navigate  the  said  dock,  struck  against  and  became 
embedded  in  a  large  bank  or  mass  of  mud  then  being  and 
remaiDing,  by  and  through  the  said  negligence,  and  de&ult, 
and  improper  conduct  of  the  said  trustees  of  the  Liverpool 
Docks,  in  and  about  the  entrance  to  the  said  dock,  and  in  con- 
sequence thereof  was  greatly  damaged.     Second  breach; — 
And  the  said  trustees  of  the  Liverpool  Docks  also  neglected 
their  duty  in  this,  that,  well  knowing  that  the  said  Wel- 
lington Half  Tide  Dock  and  the  entrance  thereto  was,  by 
reason  of  certain  great  accumulations  of  mud  therein,  in  an 
unfit  state  to  be  navigated  and  used  by  vessels  then  used 
and  accustomed  to  navigate  and  use  the  same,  they  did  not 
take  due  and  reasonable  care,  or  any  care,  to  put  the  same 
in  a  fit  state  for  that  purpose,  but  on  the  contrary  thereof 
negligently  suffered  and  permitted  the  said  dock  and  the 
entrance  thereto  to  be  and  continue,  while  the  same  was, 
as  they  well  knew,  and  by  their  permission,  navigated  and 
used  by  such  vessels,  in  an  unfit  state  to  be  so  navigated 
and  used,  by  reason  of  such  accumulations  of  mud,  for  want 
of  necessary  and  reasonable  cleansing ;  insomuch  that  the 
said  vessel,  the  **  Sierra  Nevada,''  being  such  vessel  as  was 
used  and  accustomed  to  navigate  and  use  the  said  dock,  in 
lawfully  endeavouring,  by  the  permission  of  the  said  trustees 
of  the  Liverpool  Docks,  to  enter  into  and  navigate  the  same, 
struck  against  and  became  embedded  in  the  last  mentioned 
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1861.       accumulations  of  mud,  and  in  consequence  thereof  was 
M  '^^'^ocK  8"^®*%  damaged,  &c.  (alleging  special  damage).  — The 

Board  declaration  then  stated,  that  the  liability  of  the  trustees 
PsvEALLow.  of  the  Liverpool  Docks  to  the  plaintifis,  in  respect  of  the 
matter  aforesaid,  was,  at  the  time  of  the  passing  of  die  said 
first  mentioned  act  of  parliament,  wholly  unsatisfied,  and 
was,  by  virtue  of  the  said  Act,  transferred  to  the  now 
defendants,  &c 

Plea:— *Not  guilty.  Issue  thereon. 
The  cause  was  tried,  before  PoUoek,  C.  B.,  at  the  Mid- 
dlesex Sittings  after  Michaelmas  Term,  1859,  when  the 
plaintiff  gave  in  evidence  that  the  said  ship  belonging  to 
the  plaintiff  set  sail  in  ballast  on  her  first  voyage  to  die 
Chincha  Islands  in  July,  1854,  and  there  took  in  a  caigo 
of  guano  to  the  amount  of  about  2400  tons :  that  the  said  ship 
then  sailed  thence  for  Liverpool,  and  arrived  in  the  river 
Mersey  on  the  12th  April,  1855,  with  the  said  caigo  od 
board:  that,  on  the  16th  April,  1855,  an  order  wasg^ven 
by  the  dock  master,  appointed  by  and  one  of  the  servants  of 
the  defendants,  for  the  said  vessel  to  enter  the  said  Wei- 
lington  Half  Tide  Dock :  that  the  said  ship  was  taken  in 
tow  by  a  steam  tug  about  the  time  of  high  water  the  same 
night,  and  was  towed  round  the  pier  of  the  west  entrance 
and  pointed  into  the  gateway;  that  then  the  steam  tug 
having  given  the  ship  way  left  her :  that  when  the  sbip*s 
bow  had  entered  well  into  the  dock,  the  bow  sheered  quicklj 
to  starboard,  and  the  starboard  forechannels  of  the  ship  took 
against  the  west  or  pier  side  of  the  entrance  of  the  dock, 
and  the  ship  then  stopped  and  resisted  all  efforts  afterwards 
to  move  her  backwards  or  forwards :  that  as  the  tide  fell 
the  ship  broke  upon  the  sill,  first  between  the  main  mast 
and  the  mizen  mast,  and  afterwards  forward  in  several 
places.  And  the  plaintifls  further  gave  evidence  of  the 
existence  of  a  bank  of  mud  in  the  Wellington  Half  Tide 
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Dock  at  the  entrance  thereof,  and  that  it  was  suflScient  to       1861. 

ctofie  and  did  cause  the  stoppage  of  the  ship :  that  acca-  ^  "^"^"^ 

mulations  of  mud  were  formed  in  the  said  Wellington  Half       Boakd 

Tide  Dock  from  time  to  time ;  and  that,  in  order  to  ascer-  Pbkhallow. 

tain  the  state  of  the  dock,  soundings  were  taken  by  the 

servants  of  the  defendants  once  every  fortnight,  in  different 

parts  of  the  dock,  for  the  purpose  of  ascertaining  what  mud 

might  be  in  the  dock  from  time  to  time ;  that  soundings 

were  taken  in  the  Wellington  Half  Tide  Dock  on  and  just 

before  the  12th  April,  1855,  and  a  report  of  the  state  of  the 

dock,  as  regards  mud,  furnished  on  that  day  by  the  dock 

master  to  the  harbour  master,  who  was  also  appointed  by 

aod  a  senrant  of  the  defendants* 

And  thereupon  the  defendants  gave  evidence  that  the 
said  Wellington  Half  Tide  Dock  was  a  wet  dock,  and  that 
any  mud  at  the  bottom  thereof  could  not  be  seen,  unless 
the  said  dock  was  run  dry :  that  it  was  usually  run  dry 
once  in  about  fourteen  months,  when  the  gates  were  re- 
paired and  any  accumulations  of  mud  removed:  that 
the  usual  mode  of  cleansing  the  dock  was  by  dredging 
with  a  dredging  machine,  and  that  the  dock  had  been 
thoroughly  cleansed  by  the  means  of  the  dredging  machine 
OD  the  28th  January,  1855;  and  that  it  was  some  time 
before  that  that  the  dock  was  run  dry  the  last  time ;  that 
soundings  were  taken  every  fortnight  by  the  servants  of  the 
defendants  for  the  purpose  of  ascertaining  what  mud  might 
be  in  the  dock  from  time  to  time ;  and  that  soundings  were 
taken  on  or  immediately  before  the  12th  April,  1855;  and 
they  further  gave  evidence,  by  calling  the  persons  who  took 
such  soundings  and  other  witnesses,  that  there  was  no  mud 
or  mud  bank  above  the  level  of  the  sill  which'  could  have 
stopped  the  ship,  and  they  accounted  for  the  accident  by 
stating  that  the  ship  had  **  sagged,"  or  drew  more  water 
amidships  than  the  marks  on  her  bows  indicated. 

And  thereupon  the  Lord  Chief  Baron  summed  up,  and 


334  EXCHEQUEB  REPORTS. 

1861.       ^^^  ^^^^  ^^^  there  deliver  his  opinion  to  and  direct  the  jury, 
-,  ^""^^^      with  respect  to  the  liability  of  the  defendants  upon  the 
Board       issue  joined  between  the  parties  aforesaid,  that  if  in  the 
Pbnballov.    opinion  of  the  jury  the-  cause  of  the  misfortune  was  a 
bank  of  mud  at  the  entrance  of  the  said  Wellington  Half 
Tide  Dock,  and  the  defendants,  by  their  servants,  had  the 
means  of  knowing  the  state  of  the  dock,  and  were  negli- 
gently ignorant  of  it,  then,  in  the  judgment  of  him,  the 
Lord  Chief  Baron,  the  defendants  were  liable.    Where- 
upon the  counsel  for  the  defendants,  conceiving  that  by 
law  the  direction  aforesaid  so  given  by  the  Lord  Chief 
Baron  was  not  correct,  made  their  exceptions  to  the  said 
opinion  and  direction  of  the  Lord  Chief  Baron,  and  con- 
tended that  the  Lord  Chief  Baron  ought  to  have  directed 
the  jury,  that  if,  in  the  opinion  of  the  jury,  the  cause  of  the 
misfortune  was  a  bank  of  mud  at  the  entrance  of  the  said 
dock,  yet  that  the  defendants  were  not  liable  in  this  action 
unless  they  or  their  servants  in  that  behalf  knew  that  the 
eaid  dock  and  entrance,  or  either  of  them,  were  or  was,  by 
reason  of  the  said  mud  bank,  or  otherwise,  in  an  un6t  state 
to  be  navigated  or  used  by  ships  used  and  accustomed  to 
navigate  or  use  the  same,  or  knew  that  the  same  were  or 
was  otherwise  in  a  dangerous  condition  for  ships  navigating 
the  same. 

The  jury  found  that  the  loss  was  occasioned  by  a 
bank  of  mud  in  the  dock ;  that  the  defendants,  by  their 
servants,  had  the  means  of  knowing  the  state  of  the  dock; 
and  were  negligently  ignorant  of  it. 

Sir  F.  Kelly  (with  whom  was  Forsyth  and  Quam)  aigued 
for  the  defendants  (a). — The  ruling  of  the  Lord  Chief 
Baron  was  wrong  in  law.     He  told  the  jury  that,  if  the 

(a)  In  Hilary  Vacation  (Feb.  5)      liams^  J.,  Crompton,  J.,  WUles,  J^ 
and  in  the  present  Vacation  (June      Byleif  J.,  and  Blacklmm^  J. 
18).    Before  Wightman,  J.,  WU^ 
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defendants  by  their  servants  had  the  means  of  knowing  the        1861. 
state  of  the  dock,  and  were  negligently  ignorant  of  it,  they      ^^'^'^ 
were  liable.     According  to  the  authority  of  Anderson  v.        Boabd 
Fitzgerald  (a)  the  second  part  of -the  exception  ought  to  be    Fsnhallow. 
rejected,  for  the  Court  cannot  take  into  consideration  what 
coQosel  said  the  Judge  ought  to  have  told  the  jury.     A  bill 
of  exceptions  should  state  what  directions  the  Judge  gave, 
as  it  is  misdirection,  not  non-direction,  which  is  the  subject 
of  an  exception.    But,  assuming  that  the  second  part  of  the 
exception  is  admissible,  it  is  immaterial  because  the  ques* 
tion  is,  not  whether  the  defendants  or  their  servants  had 
actoal  knowledge  of  the  state  of  the  dock,  but  whether  the 
means  of  knowledge  is  equivalent  to  knowledge.     [Cromp- 
teny  J. — This  is  not  like  the  case  of  Anderson  v.  Fitzgerald. 
The  latter  part  of  the  exception  is  explanatory  of  the 
ground  on  which  the  direction  is  complained  of.]     Then 
what  is  the  real  meaning  of  the  direction  of  the  Lord  Chief 
Baron?  Were  the  jury  to  understand  that  if  the  defendants 
had  the  means  of  knowing  the  state  of  the  dock,  and  were  neg- 
ligently Ignorant  of  it,  they  were  liable,  or  if  their  servants 
had  the  means  of  knowledge  and  neglected  to  use  them, 
the  defendants  were  liable.  The  jury  must  have  understood 
that  the  liability  of  the  defendants  depended,  not  on  their 
means  of  knowledge,  but  that,  acting  in  the  management  of 
the  dock  by  their  servants,  if  the  servants  had  the  means  of 
knowing  the  state  of  the  dock  and  failed  to  acquire  that 
biowledge,  the  defendants  were  liable.    But  persons  acting 
gratuitously  in  the  execution  of  acts  of  parliament,  or  the 
performance  of  a  public  duty,  are  not  liable  for  the  negli- 
gence of  their  servants,  but  only  for  a  personal  breach  of 
duty:  HoWday  v.  The  Vestry  of  St.  Leonard,  Shoreditch  {b)\ 
[CromptaHf  J. — There  seems  to  me  a  considerable  difference 
between  the  case  of  a  corporation  and  that  of  commissioners 

• 

(a)  4  H.  L.  484.  (b)  11  C.  B.,  N.  S.  192. 

VOL.  VII. — JH.  S.  Z  EXCH. 
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1861.  sued  as  individuals.  I  do  not  see  why  the  corporate  funds 
MmrnD  OK,  ^^^^  ^^^  ^  liable.  Blackburn,  J. — ^It  is  difficult  to  un- 
BoARD  derstand  how  a  corporation  can  act  except  bj  their  servants; 
Pbkballow.  then,  if  they  are  not  liable  for  the  acts  of  their  servants,  they 
are  not  liable  at  all.]  Trostees  for  public  purposes,  whether 
a  corporation  or  not,  are  not  responsible  for  the  negligence 
of  those  whom  they  employ:  Hall  v.  SmiA  (a);  SuUon  v. 
Clarke  (b);  Harris  v.  Baker  (c);  Duncan  v.  FbuUater  (i). 
Metcalfe  y.  Hetheringtan  {e\  is  an  express  authority  that 
trustees  of  a  harbour  are  not  liable  for  the  negligence  of  the 
harbour-master,  or  for  injury  occasioned  to  a  vessel  by  an 
accumulation  of  rubbish  in  the  harbour.  [Crooipftm,  J.— 
I  have  always  understood  that  ClibbM  ▼.  The  TruMtees  of  ike 
Liverpool  Docks  was  intended  to  correct  Meiealfe  v.  Hetk- 
ermfftnu]  It  was  distinguished^  not  overruled.  GMs  v- 
The  Trustees  of  the  JJoerpool  Dodks  (/)  proceeded  on  the 
ground  that  the  defendants  had  actual  knowledge  that  die 
dock  was  in  a  dangerous  condition,  and  nevertheless  mvited 
vessels  to  enter  it,  so  that  there  was  peisoaal  misooDdnct 
on  the  part  of  the  trustees;  but  to  hold  that  the  means  of 
knowledge  is  equivalent  to  knowledge  is  to  impose  a  diflin^ 
ent  liability.  There  was  no  obligation  on  the  defendants 
to  ascertain  from  day  today  and  from  boor  to  hour  thestate 
of  the  dock.  It  appears  that  soundings  were  taken  three 
days  before  the  accident,  and  a  report  made  by  the  dock- 
master  to  the  harbour-master,  but  he  n^lected  to  report  it 
to  the  defendants.  There  was  no  aheolate  duty  on  the 
defendants  to  keep  the  dock  in  a  fit  state  for  the  navigatioo 
of  vessels,  as  allied  in  the  first  count  [BlaeUmm,  J.— b 
Bnmaby  v.  The  Lameaster  Canal  Campos^  (y)  it  was  held 
that  the  common  law  imposes  a  doty  on  the  pn^eton  of 

(a)  9  Bing.  156.  (e)   11  Exdi.  257. 

(*)  6  Twint,  29-  (/)  3  H.  &  N.  164. 

(r)  4  M.  &  Sd.  27.  (^)  11  A.  &  £.  223. 
(«0  6a.&F.8M. 
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a  canal  to  take  reasonable  care  that  persons  might  navigate        1861. 
it  without  danger  to  their  lives  or  property,     If  there  is  no      ^"""^^ 
distinction  between  a  board  of  trustees  and  a  trading  com-        Boa&j> 
panj,  that  case  is  an  authority  in   point.]     The  second    Fenhallow. 
breach  is,  that  the  trustees,  knowing  that  the  dock  was  unfit 
to  be  navigated,  neglected  their  duty  by  negligently  allow- 
ing it  to  remain  in  that  state.    They  had,  however,  no 
peisonal  knowledge  of  the  state  of  the  dock,  but  only  the 
means  of  knowledge,  and  they  are  not  liable  for  omitting  to 
resort  to  it,  unless  some  duty  was  imposed  upon  them  in 
that  respect.     The  distinction  between  knowledge  and  the 
means  of  knowledge  is  pointed  out  in  several  cases :   Taylor 
Y»  Ashtanga);  May  v.  Chapman  (&);  Kelly  v.  Solari  (c); 
BeU  y.  Gardiner  {d)\  Raphael  v.  The  Bank  of  England  (e).— • 
He  also  referred Jto  the  6  Geo.  4,  c.  clxxxvii.,  ss.  136, 134. 

Cleasby  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  aigue. 

WiLLLAMS,  J.  (/) — ^I  see  no  reason  why  the  Court  should 
decline  to  give  to  the  bill  of  exceptions,  and  the  history  of 
what  took  place  at  Nisi  Frius  between  the  counsel  for  the 
defendants  and  the  learned  Judge,  that  meaning  to  which 
the  ordinary  interpretation  of  the  language  employed  would 
inevitably  lead.  Now,  looking  at  the  language  of  this 
bill  of  exceptions  it  appears,  that  the  Lord  Chief  Baron 
directed  the  jury,  that  if  in  their  opinion  **  the  cause  of 
the  misfortune  was  a  bank  of  mud  at  the  entrance  of  the 
Wellington  Half  Tide  Dock,  and  the  defendants,  by  their 
tervantSf  had  the  means  of  knowing  the  state  of  the  dock,  and 

(a)  11  M.  &  W.  401.  (e)  17  C.  B.  161. 

(6)  16  M.  &  W.  355.  (/)  Wighiman,  J.,  had  left  the 

(e)  9  M.  &  W.  54.  Court. 

((0  4MaQ.  fl^G.  11. 

z  2 
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1861.        ^^^^  negUgentbf  ignorant  of  tV,  then,  in  the  judgment  of 
^'■^"^^       him  (the  Lord  Chief  Baron),  the  defendants  were  liable." 

Board  Then  comes  the  exception ; — '*  Whereupon  the  couusel  for 
Pkkhallow.  the  defendants,  conceiving  that  by  law  the  direction  afore- 
said so  given  was  not  correct,  made  their  exception  to  the 
said  opinion  and  direction  of  the  Lord  Chief  Baron,  and 
contended  that  the  Lord  Chief  Baron  ought  to  have  directed 
the  jury,"  &c., — and  we  are  of  opinion  that,  according  to  the 
ordinary  meaning  of  the  words,  the  expression  ** contended 
that,"  means  *^  on  the  ground  that."  Then  the  exception 
proceeds — '^  The  Lord  Chief  Baron  ought  to  have  directed 
the  jury,  that,  if  in  the  opinion  of  the  jury  the  cause  of  the 
misfortune  was  the  bank  of  mud  at  the  entrance  of  the  said 
dock,  yet  that  the  defendants  were  not  liable  in  this  action 
unless  they  or  their  servants  in  that  behalf  knew  that  the  said 
dock  and  entrance,  or  either  of  them,  were  or  was,  by  reason 
of  the  said  mud  bank,  or  otherwise,  in  an  unfit  state  to  be 
navigated  and  used  by  ships."  It  appears  to  us  that  the  bill 
of  exceptions  thus  read  and  taken  altogether  discloses  tbiSf 
that  it  was  assumed  by  the  defendants'  counsel  that  ibe 
knowledge  and  negligence  of  the  defendants*  servants  was 
equivalent  to  the  knowledge  and  negligence  of  the  defend- 
ants; and  that  the  objection  to  the  direction  was,  that  the 
Lord  Chief  Baron  told  the  jury  that  the  action  could  be 
maintained  whether  the  defendants  actually  knew  of  the 
existence  of  the  mud  bank  or  negligently  failed  to  avail 
themselves  of  the  means  of  knowledge. 

The  question  then  is,  whether  the  Lord  Chief  Baron  was 
right  in  thus  directing  the  jury.  We  are  of  opinion  that  be 
was ;  because  we  think  that  the  doctrine  laid  down  in  GSAi 

m 

V.  TTie  Trustees  of  the  Liverpool  Docks  (a),  necessarily  leads 
to  the  conclusion  that  his  view  of  the  law  was  correct.  In 
the  judgment  in  that  case,  the  Court,  after  disposing  of 
another  matter,  point  out  the  ratio  decidendi — ^Uhat  the 

(a)  3  H.  &  N.  164. 
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datj  in  our  opinion  is  equally  cast  upon  those  vfho  have  1861. 
the  receipt  of  the  tolls  and  the  possession  and  management  ..  *^^^^  ^ 
of  the  dock  vested  in  them,  to  forbear  from  keeping  it  open  Board 
for  the  public  use  of  every  one  who  chooses  to  navigate  it  Pknhallow. 
on  payment  of  the  tolls  when  they  know  it  cannot  be  naf  i*- 
gated  without  danger,  whether  the  tolls  are  received  for  a 
beneficial  or  for  a  fiduciary  purpose ;  and  for  the  conse- 
quence of  this  breach  of  duty  we  think  they  are  responsible 
in  an  action."  It  appears  to  us  that,  in  effect,  the  decision 
in  the  case  of  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks 
is  grounded  on  a  disregard  of  any  distinction  between  the 
cases  where  tolls  are  received,  by  those  who  have  the  re« 
ceipt  of  them  and  the  possession  and  management  of  the 
sabject-matter  which  produces  them,  for  a  beneficial  or  a 
fidaciary  purpose.  The  not  shutting  up  the  dock  when 
the  trustees  knew  of  its  dangerous  condition  is  there  put  as 
an  example  of  neglect  of  duty,  and  as  an  illustration  of  the 
general  principle  that  for  any  neglect  of  that  kind  trustees 
will  be  liable.  The  doctrine  there  laid  down  is  the  same 
in  principle  as  that  enunciated  in  the  case  of  Pamaby  v. 
The  Lancaster  Canal  Company  (a).  In  the  judgment  of 
the  Court  of  Exchequer  Chamber  we  find  it  thus  laid  down, 
that  **  the  common  law  in  such  a  case  imposes  a  duty  upon 
the  proprietors,  not  perhaps  to  repair  the  canal  or  abso- 
lutely to  free  it  from  obstruction,  but  to  take  reasonable 
care,  so  long  as  they  kept  it  open  for  the  public  use  of  all 
who  may  choose  to  navigate  it,  that  they  may  navigate  it 
without  danger  to  their  lives  or  property."  Now,  applying 
that  doctrine  to  the  durection  of  the  Lord  Chief  Baron,  it 
amonnts  to  this:  that,  he  told  the  jury  that,  if  they  were 
satisfied  that  the  defendants  had  failed  to  take  reasonable 
care  so  long  as  they  kept  the  dock  open  for  the  public  use, 
that  the  public  might  navigate  it  without  danger  to  their 

(a)  1 1  A.  &  E.  223. 
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186L  I>^^  >nd  property,  he  conaidered  that  the  same  as  if  they 
bad  neglected  their  dotj  when  they  knew  of  the  enstence 

K5KTJLPOGK  j  •*     U 

BoARB  of  the  mud  bank.  It  was  equally  a  neglect  of  duty  if  they 
were  negligently  ignorant  when  they  had  the  means  of 
knowledge  as  it  was  if  they  had  actnal  knowledge. 

Then  it  was  said  that,  kx>king  to  the  form  of  the  plead- 
ings, it  is  impossible  to  avoid  coming  to  the  oondoaon  that 
the  Lord  Chief  Baron  was  wrong  in  saying  that  the  aver- 
ment  of  actual  knowledge  could  be  sopported  by  proof 
of  the  means  of  knowledge.  But  when  the  pleadings  are 
closely  looked  at,  even  that  technical  view  fiuls,  because  in 
the  fiist  count  there  is  a  distinct  avennent  that  by  and 
through  the  carelessness,  default  and  improper  conduct  of 
the  said  trustees  of  the  Liverpool  Docks,  the  sud  vessel  in 
duly  endeavouring  to  enter  into  and  navigate  the  said  do^ 
struck  agunst  and  became  embedded  in  a  laige  bank  or 
mass  of  mud,  there  being  and  remaining,  by  and  through 
the  said  negligence  and  default,  and  impn^ier  conduct  of 
the  said  trustees.**  Now  if  the  law  is,  that  negligence  and 
defiuilt  is  constituted  equally  by  a  wrongful  n^ect  to  araii 
themselves  of  the  means  of  knowledge,  as  by  having  actoal 
knowledge  and  not  acting  upon  it,  then  it  is  obvious  that 
this  averment  would  be  proved,  as  well  by  the  one  state  of 
fiicls  as  the  other. 

With  reelect  to  the  second  breach,  it  is  trae  that  know- 
ledge is  there  distinctly  averred ;  but,  if  that  averment  be 
struck  out,  it  leaves  aa  a  breach  that  the  trustees  neglected 
their  duty  in  this,  that  they  "  negligently  suffered  and  per- 
mitted the  sud  dodc  and  the  entrance  thereto  to  be  and 
continue,  while  the  same  was  as  they  weD  knew  and  bj 
their  permisoon  navigated  and  used  by  sodi  vessel^  in  sn 
unfit  state  to  be  so  navigated  and  used  by  reason  of  such 
accumulations  of  mud,  hr  want  of  necessary  and  reason- 
able cleansing,  insomoch  that  the  said  vessel,  ftc,  strack 
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•nJ  was  iDJored."    Therefore,  with  respect  to  this  count       1861. 
abo,  it  appears  to  us  that,  upon  the  authority  of  Gibbs  v.   ..  '^^'^^k 
The  Trustees  of  the  Liverpool  Dock  the  averment  of  negli-        Boajm> 
gence  is  equally  established  by  proof  of  neglect  of  duty    Pshhallow. 
by  the  defendants  in  not  availing  themselves  of  the  means 
of  knowledge  in  their  power,  as  by  proof  of  actual  know- 
ledge. 

For  these  reasons  we  think  that  the  direction  of  the 
Lord  Chief  Baron  was  right,  and  the  judgment  must  be 
sffimied. 

Judgment  affirmed  {a), 

(a)  The  biU  of  ezceptxoiu,  at  the  time  it  was  sealed  by  PoOoek,  G.  B.,  The  Court  in 

was  as  above  stated,  p.  334.  After  the  record  had  been  carried  to  the  jurisdiction 

Court  of  Exchequer  Chamber,  PoOock^  C.  B.,  upon  summons  at  Cham-  to  inquire  into 

ben  and  on  hearing  counsel,  ordered  that  the  bill  of  exceptions  be  of  ^^^ni^ 

unended  as  follows : — ^  And  the  defendants  had  by  themselves  or  their  ment  made  by 

serrants  the  means  of  knowing  the  state  of  the  dock,  and  were  negli-  ^.^  -^^  ^ 

gently  ignorant  of  it.**  a  bill  of 

exceptions 
after  he  has 
Sir  F.  Kdly  moved  Qdzy  2)  the  Court  of  Exchequer  for  a  rule  sealed  it. 

calling  on  the  plaintiffs  to  shew  cause  why  the  order  of  PoQoek^  C.  B., 

should  not  be  rescinded.    He  submitted  that  the  learned  Judge  had 

no  power  to  alter  the  bill  of  exceptions  after  it  was  sealed  and  the 

record  remoTed  to  the  Court  of  Exchequer  Chamber. 

Per  CuBiAM  (a). — ^This  Court  has  no  power  whatever  to  interfere. 
There  is  no  appeal  to  this  Court  against  the  order  of  the  Judge  who 
tried  the  cause  and  sealed  the  bill  of  exceptions.  The  proper  course 
is  to  take  out  a  summons  at  Chambers  to  rescind  the  order,  returnable 
before  the  Judge  who  made  it. 


Sff  F,  Kdly  moved  (May  14)  the  Court  of  Exchequer  Chamber  to  Quttre,  whe- 

expnnge  the  amendment  made  by  Pollock,  C.  B.,  in  the  bill  of  excep-  *^  Ni^Vriuf 

tioDS.— The  learned  Judge  had  no  power  to  make  the  amendment,  has  any  power, 

At  the  trial,  the  biU  of  exceptions  was  reduced  to  writing  and  the  draft  ^^^^^1^"^^^"^ 

signed  by  counsel  and  the  Judge.    It  was  afterwards  formally  drawn  a  bill  of 

up  and  sealed,  and  when  that  was  done  the  Judge  was  functus  officio.  ^^^^^^^^ 

(a)  PoOoeky  C.  B.,  MarHn,  B.,  BramweU,  B.,  and  Wilde,  B. 
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1861.         [  CoMuntf  C.  J. — Jf  a  Jadge  is  at  liberty  to  amend  a  bill  of  exeeptSons 
\m0^>r^^       after  he  has  sealed  it,  it  might  happen  that  the  bill  of  exceptions  when 

Mebset  Dock  sealed  contained  the  real  direction  giyen  to  the  jury,  and  any  misdirec- 
t;.  tion  might  be  avoided  by  altering  the  bill  of  exceptions  and  inserting 

PsNHALLOw.  the  direction  which  ought  to  have  been  given.]  In  CuOey  v.  Doe  d.  Tajf- 
ler$on  (a),  the  record  stated  the  exceptions  to  have  been  made  after 
the  verdict  was  found,  and  the  Court  of  error  amended  the  record  in 
that  respect,  upon  the  statement  of  the  Judge  who  tried  the  cause 
and  the  admission  of  counsel.  Here  the  amendment  was  made  against 
the  will  of  the  defendants.  In  The  Earl  of  Ola^ow  t.  The  HwUtad 
Campeie  Alton  Company  (6),  the  bill  of  exceptions  was  signed  bj  the 
Judge  at  the  time  of  the  trial.  The  draft  thus  prepared  was  some 
months  afterwards  more  formally  drawn  up  and  tendered  to  him  for 
signature.  He  refused  to  sign  it,  unless  a  sentence  explaining  his 
direction  was  introduced  into  the  bill,  and  the  party  excepting  finally 
consented  to  its  introduction  ;  it  was  held  that  the  introduction  of  this 
explanation  was  highly  irregular.  {^Crompton^  J. — If  no  amendment 
of  a  bill  of  exceptions  is  allowed,  recourse  must  be  had  to  the  old 
practice  of  tendering  the  bill  exact  in  form,  but  it  is  usual  and  more 
convenient  for  counsel  to  tender  a  draft,  which  is  afterwards  settled 
by  the  Judge.]  In  Bridgman  v.  HoU  (c),  it  was  laid  down  that,  after 
the  bill  is  sealed,  the  adverse  party  is  concluded  from  averring  the 
contrary,  or  supplying  an  omission  in  it.  In  Wright  t.  Sharp  (d). 
Holt,  C.  J.,  said  that  the  substance  of  a  bill  of  exceptions  **  must  be 
reduced  to  writing"  while  the  thing  is  transacting,  because  it  is  to 
become  a  record.  This  amendment,  having  been  made  without  aoj 
authority,  is  no  more  than  an  alteration  made  by  a  clerk. 

Cleasby,  contrk. — The  course  of  modem  legislation  has  been  to  allow 
amendments  to  be  made  in  furtherance  of  justice.  {^Cochbumy  C.  J. — 
This  is  not  the  correction  of  a  mistake.  The  Lord  Chief  Baron  sealed 
the  bill  of  exceptions  in  accordance  with  the  paper  drawn  up  at  the 
trial,  and  that  has  been  altered.]  Suppose  a  passage  in  a  bill  of  ex- 
ceptions is  so  ambiguous,  that  counsel  on  one  side  read  certain  words 
as  governing  the  sentence,  and  counsel  on  the  other  side  read  the  same 
words  as  governing  what  follows,  could  not  the  Judge  pot  it  in  the 
form  in  which  it  ought  to  be  read  ?  The  222nd  section  of  the  Common 
Law  Procedure  Act,  1852,  not  only  empowers  the  Judges  of  the 
superior  Courts,  at  all  Hmet  to  amend  all  defects  and  errors  in  anj 
proceeding  in  civil  causes,  but  requires  all  such  amendments  to  be 

(a)  11  A.  &  £.  1008,  (c)  Show.  Pa^.  Ca.  120. 

(6)  3  H.  L.  25.  («0  1  Salk.  288. 
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nutde  Bs  maj  be  necessary  for  the  purpose  of  determining  in  the         1861. 
existing  suit  the  real  question  in  controyersj  between  the  parties*       v^^y^^ 
[Cockbum^  C.  J. — Suppose,  for  the  purpose  of  ayoiding  an  arrest  of  MemktDook 
the  judgment,  a  Judge  at  Nisi  Prius  made,  after  the  trial,  an  amend-  ^ 

ment  which  he  might  have  made  at  the  trial,  would  he  not  be  functus  Fxhballow. 
officio  ?  Or  suppose  a  bill  of  exceptions  drawn  up  on  the  trial  of  a 
cause  at  an  assize,  could  the  Judge  amend  the  bill  after  the  commis- 
sioQ  was  at  an  end.  The  object  of  the  Statute  of  Westminster,  13 
£dw.  1,  c  31,  was  to  protect  the  public  against  judicial  misconduct ; 
and  the  difficulty  is  this,  that  if  a  party  tenders  exceptions  according 
to  what  he  believes  to  be  the  truth  of  the  matter,  and  the  Judge 
refuses  to  seal  it  unless  some  alteration  is  made,  the  alternative  course 
is  either  to  submit  to  the  alteration  or  bring  an  action  against  the 
Judge.  WiUes^  J. — When  at  the  bar,  I  was  Instructed  to  draw  a  de- 
claration against  a  Judge  for  refusing  to  seal  a  bill  of  exceptions,  and 
I  advised  that  the  action  would  not  lie  unless  the  bill  was  tendered  in 
form  at  the  trial.  Cramptotij  J. — My  difficulty  is  to  see  how,  after  the 
case  ofMelUsh  t.  Richardson  (a),  we  can  inquire  into  the  propriety  of 
the  amendment.]  Suppose  the  word  ''not**  had  either  been  omitted  or 
improperly  inserted  in  the  bill  of  exceptions,  could  not  the  Judge 
correct  the  mistake  ? 

Sir  F.  Kelly f  in  reply,  referred  to  Gardener  v.  BaiUie  (&). 

CocKBUKN,  C.  J. — Since  the  members  of  the  Court  are  not  unani- 
mous in  the  view  which  they  take  of  this  matter,  which  involves  consi- 
derations of  great  importance,  the  case  must  stand  over  for  the  present. 
At  the  same  time  I  feel  assured  that  if  the  Lord  Chief  Baron  could 
have  foreseen  the  difficulty  in  which  the  Court  is  placed  by  the  ques- 
tion now  raised,  the  alteration  being  of  so  trifling  a  nature,  in  all  pro* 
bability  he  would  not  have  made  it.  If,  upon  application  to  the  Lord 
Chief  Baron,  he  should  restore  the  record,  there  will  be  an  end  of  the 
objection ;  if  he  should  not,  we  will  on  a  future  occasion  pronounce 
judgment  as  to  the  law. 

Cur*  adv.  vult. 

Subsequently  the  Lord  Chief  Baron  made  an  order  by  consent 
whereby  the  bill  of  exceptions  was  restored  to  its  original  state;  con- 
sequently no  judgment  was  pronounced. 

(a)  1  CI.  &  F.  224.  235.  (b)  1  Bos.  &  F.  32. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer*) 


Thomas  Johnson  v.  Simcock  and  Jackson. 

X  HIS  was  an  appeal  from  the  judgment  of  the  Court  of 
Exchequer  in  making  absolute  a  rule  to  enter  a  nonsuit. 
The  facts  sufficiently  appear  in  the  report  of  the  case  in  the 
Court  below.    (6  H.  &  N.  6.) 

• 
McMahon  (with  whom  was  Godson)  argued  for  the  plain- 
tiff (a). — The  intention  of  the  testator  was,  that  the  bulk  of 
his  propertjy  both  real  and  personal,  should  go  to  his  brodier, 
John  Johnson,  and  Dorothy  Harris,  in  the  event  of  his 
daughter  dying  without  lawful  issue.  The  majority  of  the 
Court  of  Exchequer  considered  that  the  testator  meant  his 
daughter  to  have  the  real  estate  in  fee  if  she  attained  the 
age  of  twenty-one,  though  she  died  without  issue;  as  ''it 
"  would  be  a  greater  benefit  to  her  and  enable  her  to  place 
herself  better  in  life.'*  But,  construing  the  language  of  the 
will  according  to  its  ordinary  meaning,  the  manifest  inten- 
tion of  the  testator  was,  that  if  his  daughter  did  not  attain 
the  age  of  twenty-one,  or,  having  attained  that  age,  died 
without  issue,  his  property,  both  real  and  personal,  should 

— Heldy  in  the 

Exchequer  Chamber  (afSrming  the  judgment  of  the  Court  of  Exchequer),  that  the  testator  s 

damrhter  on  attaining  the  age  of  twenty-one  took  an  estate  in  fee:   Per  IVU/iams,  J., 


July  8« 


A  testator 
devised  as 
follows : — 
"As  to  my 
real  estate,  if 
my  daughter 
dies  before 
she  arriTes 
at  lawful  age, 
or  have  no 
lawful  issue, 
then  I  leave 
my  real  pro- 
perty to  my 
brother  J.  and 
D.  H.,  equal 
between  them. 
But  in  case 
my  daughter 
shall  have 
lawful  issue, 
then  I  leave 
the  whole  of 
my  pronerty, 
real  and  per- 
sonal, to  her 
and  her  heirs, 
assigns  and 
executors  for 
The 


ever, 
daughter 
attamed  the 
age  of  twenty- 
one  and  died 
without  issue. 


ing  1 
J,  J., 


entv 
t,  J. 


daughtc 

Crompton^  J.,  WiUes,  i^.,  and  Blackburn^  J.    Dissentientibus  Wightmafiy  J.,  and  i(^/e»,  J. 

(a)  June  19.  Before  W^himan^  J.|  Williams^  J.,  Cromptan^  J.,  WilUt,  Jr 
BifUsy  J.,  and  Blackburn^  J. 


TRINITY  VACATION,    26   VICT.  345 

return  to  his  relations.    The  rule,  as  stated   by  Lord  Si.        1861. 
Leonards,  in  Eden  v.  WiUon  (a)  and  Abbott  v.  Middleton  (J),      ]^^^^ 
vi,  that  ''you  are  not  at  liberty  to  transpose,  to  add,  to  sub-  «• 

tmct,  to  substitute  one  word  for  another,  or  to  take  a 
confined  expression  and  enlarge  it  without  necessity.  You 
must  find  an  intention  upon  the  face  of  the  will  to  authorize 
you  to  do  so.**  The  ground  for  changing  **  or  "  into  '*  and  ^ 
18,  that  the  testator,  by  making  the  event  of  the  devisee 
leaying  issue  a  condition  of  his  retaining  the  estate,  evidently 
intends  that  a  benefit  shall  accrue  to  such  issue :  per  Parhe, 
B.,  in  MorraU  v.  Sutton  (c);  Jarman  on  Wills,  voL  1,  p.  472, 
3rd  ed.  Another  rule  is  that,  where  there  is  a  clear  gift  in 
a  will,  it  cannot  be  cut  down  except  by  something  which 
plainly  indicates  the  intention  of  the  testator  to  that  efiect : 
Bandfield  v.  Randfield{d).  In  all  the  cases  where  **or''  has 
been  construed  ^*  and,''  the  object  has  been  to  efiectuate 
the  intention  of  the  testator:  SouUe  v.  Gerrard  (e);  Price 
V.  Bunt(f)  ;  Barker  v.  Suretees  {g)\  fFabh  v.  Peterton  (A); 
Doe  V.  BomsaU  {i)\  Fairfield  v.  Morgan  (J);  Eastman  v. 
Baker  (k);  Right  v.  Day  {T)\  Doe  v.  Selbg  (in);  Grey  v. 
Pearson  (n).  Gardiner  v.  Shelden  {o)  is  no  authority  on 
this  point.  The  word  **  and''  is  construed  ''or  "  where  one 
member  of  the  compound  sentence  is  included  in  the  other, 
and  would  be  superfluous  unless  disjoined,  and  that  con- 
struction has  been  adopted  in  order  to  favour  the  vesting  of 
a  previous  gift,  not  to  defeat  it:  Day  v.  Day  (p).  Where  a 
testator  devised  a  house  to  his  sons,  James  and  Thomasi 

(a)  4  H.  L.  284.  ( i )  6  T.  R.  30. 

(*)  7  H.  L.  68.  (j)  2  N.  B.  38. 

(0  1  FhU.  533.  543.  (*)   1  Taunt.  1 74. 

id)  30  L.  J.  Chan.  177.  (/)   16  East,  67. 

(e)  Cro.  £112.  525 ;  Moor.  422,  (m)  2  B.  &  C.  926. 

pi.  590.  (ft)  6H.L.  61.80. 

(/)  Pollex,  645.  (o)  Freeman,  11. 

(y)  2  Str.  ]  175.  (p)  Kay,  703. 
(A)  3  Atk.  193. 
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and  the  heirs  of  their  bodies,  in  equal  moieties,  and  devised 

other  houses  to  his  other  children  in  like  manner;  and 

o.  provided  that  if  any  of  his  said  children  should  die  under 

SlMCOCK* 

twenty-one  iJT  unmarried,  the  part  or  share  of  him  or  her 
so  dying  should  go  to  the  survivors,  £bft,  C.  J.,  held  that 
the  shares  of  two  of  the  children  dying  unmarried,  though 
they  attained  twenty-one^  went  over  to  the  survivors:  Woodr 
ward  V.  Glasbraok  (a).  Again,  in  HiUiard  v.  Gennings  (i), 
Holty  C.  J.,  refused  to  construe  **or"  as  ^^and,**  the  inten- 
tion of  the  testator  not  requiring  it.  In  Brownsward  v. 
Edwards  (c\  Lord  Hardwiche  changed  ^^and"  into  ''or,**  in 
order  to  give  effect  to  the  devise  over  in  the  alternative  of 
the  devisee  dying  either  under  twenty-one  or  without  issue. 
In  Mortimer  v.  Hartley  (dj^  the  Court  of  Exchequer  refused 
to  read  **or"  as  **and,''  because  such  a  construction  would 
defeat  the  intention  of  the  testator  to  give  a  remainder  over 
on  failure  of  issue. 

Phipson  {Whateley  with  him),  for  the  defendants. — The 
principles  are  conceded,  that  a  will  must  be   construed 
according  to  the  whole  context,  and  that  its  words  ought 
not  to  be  changed  unless  to  effectuate  the  intention  of 
the  testator.     Here  manifest  intention  of  the  testator  re- 
quires  that   the  word  **or'*  should  be  read  ''and."    He 
meant  that,  if  his  daughter  died  under  age  without  issue, 
his  real  property  should  go  over  to  his  brother  and  Dorothy 
Harris;  but  if  his  daughter  arrived  at  full  age  she  should 
take  an  estate  in  fee,  whether  she  had  issue  or  not.     Upon 
the  death  of  the  testator  his  daughter  would  take  an  estate 
in  fee  by  descent,  but  that  would  be  transferred  to  the 
devisees  in  the  event  of  her  dying  under  age  without  issue. 
The  testator  makes  several  conditional  gifts  of  his  personalty; 

(a)  2  Yern.  .388.  (c)  2  Ves.  Sen.  243.  247. 

(»)  12  Mod.  276.  Id)  6  Exch.  47;  3  De  Gex  &  S.  316. 
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but,  in  the  event  of  his  daughter  having  issue,  he  leaves  her 

the  whole  of  his  property,  both  real  and  personal.     Unless 

the  word  "or''  be  read  "and,"  the  testator's  daughter  would  »• 

,  ,  SmcocK. 

not  have  taken  the  property  if  she  died  under  age  although 
she  had  issue,  which  is  contradictory  to  the  latter  clause  of 
the  will  According  to  the  plaintiff's  construction,  the 
words  "  dies  before  she  arrives  at  lawful  age,  or,"  must  be 
struck  out,  and  the  will  must  be  read,  "if  my  daughter 
have  DO  lawful  issue."  The  testator  evidently  intended 
that  a  benefit  should  accrue  to  the  issue  of  his  daughter 
through  their  parent,  and  therefore  there  is  ground  for 
changing  the  testator's  expression  according  to  the  principle 
of  the  rule  laid  down  in  Jarman  on  Wills,  vol.  1,  p.  472, 
3rd  ed.  In  Grey  v.  Pearson  (a).  Lord  Cramoorth^  C,  treats 
it  as  settled  doctrine  "  that  where  a  testator  devises  an 
estate  so  as  to  give  the  control  of  the  fee  simple  to  his  son, 
or  to  any  other  person,  but  if  he  dies  under  the  age  of 
twenty-one  years,  or  without  issue,  then  over,  in  that  case 
the  word  "or"  must  have  meant  "and;''  and  though  it  is 
improperly  used,  must  be  taken  to  have  been  used  conjunc- 
tively and  not  disjunctively,  because  it  never  could  have 
been  the  testator's  intention,  in  giving  an  estate  to  a  person 
and  his  heirs,  to  give  it  away  from  that  person's  issue  if  he 
should  happen  to  die  under  twenty-one  leaving  issue."  Here, 
unless  the  words  be  read  in  the  conjunctive,  the  issue  would 
not  have  taken  if  the  mother  had  died  under  twenty-one.  The 
decision  of  Lord  Hardunche  in  Broumstcord  v.  Edwards  (b) 
is  commented  on  in  Jarman  on  Wills,  vol.  1,  p.  477,  3rd  ed., 
where  it  is  said  that  "  it  is  evident  that  Lord  Hardwicke 
would  not  have  listened  for  a  moment  to  the  suggestion  of 
changing  the  testator^s  language,  when  it  would  have  been 
attended  with  the  consequence  of  excluding  the  issue;  and 
yet,  in  allowing  any  weight  to  the  accidental  state  of  cir- 
(a)  6  H.  L.  61.  80.  (6)  2  Ves.  Sen.  243. 
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1861.        comstancesy  his  lordship  lost  sight  of  the  rule  which  teaches 
^^^"'^      that,  in  construing  wills,  passibk  as  well  as  actual  events  are 
to  be  r^arded. 


V, 
SiMOOOX. 


JUeMakan  replied. 

Cur.  adv.  tmit 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgments  were  now  delivered. 

Btles,  J. — The  question  arises  on  the  construction  of 
these  words  in  a  devise  of  real  estate ;  the  testator's  heir  at 
law  being  his  only  child,  the  daughter  mentioned  in  the 
will — "As  to  my  real  estate,  if  my  daughter  dies  before  she 
arrioes  at  lawful  age,  or  have  no  lawful  issue,  then  I  leave 
my  real  and  all  my  other  property  to  my  brother  John  Johnson 
and  Dorothy  Harris.  But  in  case  my  daughter  shall  have 
lawful  issue,  I  leave  the  whole  of  ny  property  real  and  personal 
to  her  and  her  heirs/* 

The  daughter  lived  to  full  age,  married,  executed  a  dis- 
entailing deed  and  then  died  without  issue.  The  plaintiff 
claims  under  the  devisees,  Johnson  and  Harris.  The 
defendant  claims  under  the  daughter. 

The  daughter  died  without  lawful  issue;  therefore, 
according  to  the  literal  construction  of  the  will,  the 
devisees,  Johnson  and  Harris,  take. 

But  it  is  said,  that  the  disjunctive  participle  *<  or  "must 
be  read  ''and,"  because  otherwise  had  the  daughter  died 
under  age  leaving  issue,  that  issue  would  have  been  disin- 
herited. And  it  must  be  conceded  that  the  cases  shew  that 
violence  will  be  done  to  the  language  and  that  or  will  be 
read  and,  sooner  than  admit  such  a  construction  where  its 
necessary  effect  would  have  been  to  disinherit  the  issue  of 
the  devisee  dying  uAder  twenty-one,  had  that  event  hap- 
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pened :  Fairfield  ▼.  Morgan  (a) ;  Eastman  ▼•  Baker  (b) ; 
Bight  V.  Day  (c). 
Bat  here,  it  seems  to  me  that  the  necessity  could  not  o. 

SlMOOOK. 

arise,  and  therefore  that  those  authorities  do  not  govern 
this  case,  for  the  subsequent  clause,  **tn  case  my  daughter 
shall  have  lawful  issue  I  leave  my  property  to  her  and  her 
heirs^*^  applies  according  to  the  literal  import  of  the  words 
whether  the  daughter,  having  had  issue,  dies  before  or  after 
attaining  her  full  age.  It  is  not  on  every  hypothesis  incon- 
sistent with  the  first  condition  **  if  my  daughter  dies  without 
arriving  at  lawful  age,"  but  only  on  the  hypothesis  that  she 
dies  under  age  leaving  issue.  It  is  in  effect  but  an  inarti- 
ficial and  clumsy  way  of  splitting  the  first  condition  of 
dying  under  age  into  two  parts ;  that  is  to  say,  first,  a  dying 
under  age  without  issue ;  and,  secondly,  a  dying  under  age 
irdA  issue^  leaving  the  first  alternative  to  be  disposed  of  by 
the  condition  precedent  creating  the  estate  of  Johnson  and 
Harris;  and  the  second  alternative  by  the  after  mentioned 
condition  preventing  that  estate  in  the  event  of  the  daughter 
ever  having  had  issue. 

This  construction,  indicating  a  preference  by  the  testator 
of  his  own  relations  over  the  alienees,  devisees,  or  husband 
of  his  daughter,  if  she  have  no  children,  is  confirmed  by 
the  circumstance  that,  in  other  passages  of  the  -will,  the 
testator  manifests  an  intention  that,  in  the  event  of  his 
daughter  having  no  issue,  the  testator's  personal  property  is 
to  go  neither  to  the  husband  nor  to  the  husband's  relations, 
but  IS  to  return  to  the  testator's  relations. 

And  the  particular  frame  of  the  first  condition  is  perhaps 
to  be  accounted  for  by  the  testator's  deeming  it  improbable 
that  his  daughter  would  marry  and  have  children  during 
her  minority. 

(a)  2  New  Bep.  38.  (ft)  1  Taunt.  174. 

(c)  16  East,  67. 
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At  all  events,  this  construction  in  favour  of  the  pluntiff 

carries  out  what  the  other  construction  assumes  to  be  the 

o.  intention  of  the  testator  in  the  event  of  his  daughter  having 

SiMCOOK 

had  lawful  issue  and  dying  during  her  minority;  yet  in  so 
doing  it  violates  no  single  word  in  the  will. 

It  is  objected  that  the  plaintiflTs  construction  makes  the 
first  clause  in  this  part  of  the  will  inoperative  and  useless. 
But  the  first  answer  is  (as  has  been  already  observed),  that 
its  efiect  is  to  divide  that  clause  into  two  parts,  leaving  one 
of  them  to  operate  in  one  way  and  making  the  other  operate 
in  a  ^ifiereut  way.  And,  secondly,  even  if  this  objection 
were  well  founded,  a  similar  objection  applies  to  the  defend- 
ant's construction.  For,  according  to  the  defendant's  con- 
struction, the  last  words  of  the  will,  "in  case  my  daughter 
has  lawful  issue  to  her  and  her  heirs,"  are  almost  as  uselesSi 
For  the  daughter  had,  in  that  event,  a  fee  simple  already 
by  the  provisions  of  the  will  coupled  with  ber  position  as 
heir  at  law.  Thirdly,  even  assuming  that^  on  both  the 
plaintifiTs  and  defendants'  construction,  it  had  been  neces- 
sary to  treat  some  portion  of  the  devise  as  unnecessary,  jet 
the  defendants*  construction  requires  a  further  violence  to 
be  done  to  the  language  by  reading  araaand,  which  violence 
is  not  necessary  according  to  the  plaintiff's  construction. 

Lastly,  I  agree  with  the  learned  Baron,  who  formed  the 
minority  in  the  Court  below,  that,  as  a  general  principle, 
technical  rules  of  construction  violating  the  ortlinary  mean- 
ing of  words  are  subordinate  to  the  great  canon  of  interpre- 
tation of  all  written  instruments,  which  is  to  read  the  whole 
document  and  to  construe  the  words,  if  possible,  in  their 
ordinary  sense,  yet  so  as  to  give  effect  to  the  writer's  inten- 
tion as  collected  from  the  whole  instrument.  Applying 
this  rule,  I  think  the  plaintiff's  construction  is  correct ;  and 
that  it  is  moreover,  for  the  reasons  above  assigned,  coosbtent 
with  the  authorities. 
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I  have  my  brother  WightmaCs  authority  for  saying,  that 
he  agrees  with  me  in  this  judgment.  j^II^ 


WiLLESy  J. — I  am  of  opinion  that  the  judgment  ought  to 
be  aflSnned. 

Nothing  can  be  clearer,  in  point  of  construction,  than 
that  the  limitation  over  to  the  testator's  brother  and  Dorothy 
Harris,  if  the  will  had  stopped  at  that  limitation,  could  only 
baye  taken  effect  in  the  event  of  the  testator's  daughter 
dying  under  age  without  issue.  The  authorities  are  col- 
lected in  the  3rd  edition  of  Jarman  on  Wills,  by  Wolsten- 
holme  and  S.  Vincent,  vol.  1,  pp.  471,  472.  The  nearest 
to  the  present  case  is  Doe  v.  Day  (a). 

The  question  is,  whether  the  subsequent  expressions  in 
the  will  are  so  strong  as  to  establish  the  opposite  intention, 
rii.,  that  the  limitation  over  is  to  take  eftect  in  the  event  of 
the  daughter  dying  at  any  age  without  issue,  no  regard 
being  had  to  the  words,  *^  if  my  daughter  dies  before  she 
anrives  at  lawful  age ;"  or  rather,  those  words  being  rejected 
as  idle  and  inoperative. 

llie  expression  which  raises  this  question,  viz.,  ''but  in 
case  my  daughter  shall  have  lawful  issue,'*  to  her  in  fee, 
seems  to  me  to  have  no  such  effect.  It  expresses  affirma- 
tively that  if  the  daughter  has  issue  she  is  to  take.  It  does 
not  necessarily  negative  that  she  is  to  take  if  she  lives  to  be 
of  full  age.  The  choice  is  presented  to  us,  of  reading  those 
words  as  limiting  the  event  upon  which  the  brother  and 
Dorothy  are  to  take  on  death  without  issue,  whether  before 
or  after  twenty-one,  which,  as  already  observed,  would  make 
the  words  ''  if  my  daughter  dies  before  she  arrives  at  lawful 
age**  meaningless;  or  of  reading  them  as  expressive  of  that 
mten^ion  which,  when  only  presumed,  led  (in  the  numerous 

(a)  16  East,  67. 
VOL.  VII. — K.  S.  A  A  EXCH. 
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cases  referred  to)  to  the  construction  of  the  word  "or,''  ia 

this  sort  of  context,  as  conjunctive.     1  prefer  the  latter  as 

o.  giving  meaning  to  the  whole  will ;  and  I  read  the  will  as 

SmoooK. 

expressing  this,  thus:  *Mf  my  daughter  dies  under  age,  and 

has  no  issue,  mj  brother  and  Dorothy  shall  take ;  but  in 

order  that  there  may  be  no  mistake  as  to  my  intention  I 

declare  (hat  to  be,  that  at  all  events  my  daughter  is  to  have 

the  property  if  she  has  issue,  whether  she  lives  to  be  of  age 

or  not.**    This  gives  a  consistent  effect  to  all  the  words  of 

the  testator. 

The  opposite  construction  does  not,  as  supposed,  give  to 
the  word  **  or  "  an  alternative  or  any  meaning.  It  is  not  a 
question  between  reading  ''or**  as  conjunctive  or  as  dis- 
junctive. It  is  a  question  whether  that  word  is  to  have  any 
meaning.  To  test  this,  let  ^^or"  be  read  as  disjunctive. 
Now,  if  the  daughter  died  either  under  age,  whether  she 
had  issue  or  not,  or  (disjunctively)  over  age  without  issue, 
the  limitation  over  would  take  effect.  But  thb  is  plainly 
inconsistent  with  the  expression  ^'but  in  case  my  daughter 
shall  have  lawful  issue,"  &c.  I  repeat,  therefore,  that  this 
is  not  a  question  whether  "or"  is  to  be  read  as  conjunctive 
or  as  disjunctive,  and  all  that  was  said  in  argument  about 
giving  the  "natural  meaning **  to  the  word  "or**  is  thus 
proved  to  be  irrelevant. 

I  think  that  the  reading  "or"  as  conjunctive  in  such 
limitations  as  the  present  is  so  firmly  established,  if  not  so 
founded  in  good  sense,  that  the  construction  which  I  adopt 
could  not  be  more  imperative  upon  us  if,  in  the  will  under 
consideration,  the  word  "  and  "  had  stood  intentionally  in 
the  place  of  "  or." 

The  respect  which  I  entertain  for  the  opinion  of  my  dis* 
sentient  brothers,  here  and  in  the  Exchequer,  has  induced 
me  to  give  the  case  my  most  anxious  consideration,  and  the 
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result  of  that  consideration  is,  that  in  mj  opinion  the  jadg-       1861. 
ment  ought  to  be  affinned.  ^^""^ 

«. 
SiMCOCK. 

Williams,  J.,  Crompton,  J.,  and  Blackbubn,  J.,  con- 
coned  with  the  above  judgment. 

Judgment  affinned. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Watts  v.  Shuttleworth.  JWyS. 

X  HIS  was  an  appeal  from  the  decision  of  the  Court  of  By  articles  of 

_  agreement  H. 

Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  aoeedwithW. 
for  the  defendant  on  an  equitable  plea.     The  pleadings  (a)  to  complete 
and  fiu:ts  sufficiently  appear  in  the  report  of  the  case  in  the  forTwawh"^ 
Court  below.    (6a&N.235.)  ^/^^ 

paid  by  instal- 
ments dnring  the  progress  of  the  work.  The  contract  contained  a  stipulation,  *'  That  W.  (the 
plaintiiF)  shall  and  may  insure  the  fittings  from  risk  by  fire  at  such  time  and  for  such 
amount  as  the  architects  may  consider  necessary,  and  deduct  the  costs  of  such  insurance  for 
the  time  during  which  the  works  are  unfinished  from  the  amount  of  the  contract."  By 
Agreement,  reciting  in  part  the  contract,  the  defendant  agreed  with  theplaintiff  to  guarantee 
the  due  perfonnance  of  the  works  by  H.  The  plaintifiT  advanced  1800^  to  H.  during  the 
pfogress  of  the  works ;  after  which  the  fittings  to  the  value  of  2300/ ,  while  still  unfinished, 
Yen  destroyed  by  accidental  fire  in  the  workshop  of  H.  The  plaintiff  had  not  insured  the 
fittings.  H.  became  insolvent  and  never  repaid  the  180W.,  or  any  part  of  it  The  plaintiff 
vu  eompelled  to  pay  a  sum  greater  by  340£  than  the  original  contract  price  to  compete  the 
vork  contracted  for. — Heid,  in  the  Exchecmer  Chamber  (affirming  the  judgnient  of  the  Court 
of  Exchequer),  that  the  plaintiff  was  bound  to  insure  the  fittings,  and  that  his  omission  to  do 
w,  in  equity,  discharged  the  defendant's  liability,  not  merely  to  the  extent  of  the  b^iefit  he 
voold  haye  deriyed  ^m  the  insurance  if  effected,  but  in  toto. 

(a)  The  amendment  in  the  plea  G.Harropand  representing  to  the 
mentioDed  by  the  Court  at  the  defendant  that  he  had  so  agreed, 
conclunon  of  their  judgment  (5  and  also  agreeing  with]  the  de- 
ll, k  N.  249)  was  made  by  in-  fendant ;"— *'and  that  but  for  the 
Krting  in  the  following  passages  pluntiff  so  agreeing  [and  repre- 
the  words  within  brackets  : —  senting}  and  the  full  confidence 
**ThnKigh  and  by  reason  of  the  that  the  same  would  be  carried  out 
plaintiff  agreeing  with  [the  said  and  performed  by  the  plaintiff.** 

AA   2 
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[1861.  Maniihf  (with  whom  wfis  Aspland)  aigued  (a)  for  the 

^^     '      plaintiff,  in  substance  the  same  as  in  the  Coart  below,  and 

W  ATT8 

^    «'.  also  contended  that,  even  if  the  omission  of  the  plaintiff  to 

SUVTTLS.  .  !.•       • 

WORTH.  insure  discharged  the  defendant,  it  did  not  discharge  bim  in 
totp,  but  only  to  the  extent  of  the  benefit  which  he  wonld 
have  derived  from  the  insurance  if  it  had  been  effected ; 
that  the  defendant  was  only  in  the  position  of  a  surety  whom 
a  creditor  had  deprived  of  the  benefit  of  a  security  which  he 
held.— On  this  point  he  cited  Tudor's  Lead.  Cas.  in  Equity, 
p.  832. 


J,  J.  H.  Humpkreyt  (with  whom  was  BUbcard)  appeared 
for  the  defendant,  and  argued  that  the  defendant  was  alto- 
gether discharged. — He  referred  to  the  authorities  cited  in 

the  Court  below. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Williams,  J. — In  this  case  the  Court,  at  the  close  of  the 
argument,  was  unanimous  in  thinking  that  the  defendant,  as 
surety,  was  dischaiged  by  the  plaintiff's  omission  to  insure. 
But  some  doubts  were  felt  whether  the  discharge  ought  to 
be  regarded  as  total,  or  only  to  the  extent  of  the  damage 
which  could  be  shewn  to  have  been  sustained  by  the  surety 
in  respect  of  that  omission.  In  support  of  the  latter  view, 
it  was  contended^  on  behalf  of  the  plaintiff,  that  the  preseot 
case  is  analogous  to  that  of  a  creditor  who  has  lost  or 
given  up  to  his  debtor  a  security  which  he  has  in  his  hands, 
where  the  surety  is  held  to  be  thereby  discharged,  because 
of  the  rtile  that  a  surety  is  entitled  to  the  benefit  of  all  the 
securities  which  the  creditor  has  against  the  principal ;  not 
however  in  totp,  but  only  to  the  extent  of  the  security  so 
lost  or  given  upu 

(a)  In    last   Hilary  Yacatkm      Wfgkimam,J^WUiiams,J..WiBf9, 
(Feb.  4).   Before  Cocklmmj  C.  J^      J.,  Bylrs,  J.,  and  HiO,  J. 
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But  on  consideration  we  are  all  of  opinion  that,  in  the 
present  instance,  the  discharge  of  the  surety,  being  effected 
bj  reason  of  his  position  having  been  deteriorated  in  respect 
of  having  been  made  responsible  for  an  uninsured  principal, 
10  lieu  of  an  insured  one,  the  case  is  analogous  to  those 
where  a  surety  has  been  held  dischai^ed  by  time  having 
been  given  to  the  debtor,  as  in  SamuBl  v.  Hawarth  (a)  and 
other  cases,  such  as  Eyre  v.  Bartrap  (*),  Calvert  v.  The  Lon- 
don Dock  Company  {c)^  and  The  General  Steam  Navigation 
Company  v.  Bolt  (d),  where  the  creditor  had  so  conducted 
himself  as  to  alter  the  situation  of  surety,  and  the  surety 
was  held  to  be  thereby  totally  discharged.  We  are  there- 
fore of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
must  be  affirmed 

Judgment  affirmed. 


855 


(fl)  SMeriv.272.278. 
(&)  3  Madd.  221. 


(c)  2  Keen,  638. 

id)  6  C.  B.,  N.  S.  550. 


1861. 


Watts 

V. 

Shuttle- 
worth. 


IN  THE  EXCHEQUER  CHAMBER, 

(^Appeal  from  the  Court  of  Exchequer.) 


Seymoub  v.  Grbenwood. 


T 


June\9. 


HIS  was  an  appeal  from  the  decision  of  the  Court  of  ^  J^*^^  ^ 

*^  ■'     ^  ^  liable  for 

Exchequer  in  discharging  a  rule  obtained  by  the  defendant  injury  caased 

^  ,  by  the  wanton 

to  enter  a  nonsuit.     The  pleadings  and  facts  sufficiently  and  violent 

condnct  of  his 
servant  in 
tlie  poformanoe  of  an  act  within  the  course  of  his  employment.  Therefore  where  the  guard 
of  the  defendant's  omnibns,  in  removing  therefrom  a  passenger  whom  he  deemed  to  be  drunk, 
fonnbi^  dragged  him  out  and  threw  him  upon  the  ^und  whereby  he  was  seriously  iiyured : — 
fifld,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  tiie  Court  of  Exchequer),  that 
the  defendant  was  liable. 


Setmoub 
GBEKmroaD. 
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appeared  in  the  report  of  the  case  in  the  Court  below. 
(6  H.  &  N.  359.) 

T.  Jime$  argued  for  the  defendant  (a).— The  question 
resoWes  itself  into  this,  whether  a  roaster  is  liable  for  an 
assault  committed  by  his  servant     There  is  nothing  in 
the  relation  of  master  and  servant,  nor  was  there  any  direc- 
tion given  by  the  defendant  which  renders  him  respon^ble. 
The  Court  below  considered  that,  inasmuch  as  the  act  of  the 
servant  was  within  the  scope  of  his  employment,  and  was 
done  in  his  master's  service,  the  master  was  liable,  even 
though  he  did  not  direct  the  servant  to  commit  the  wrong. 
But  it  is  submitted  that,  in  order  to  render  a  master  liable 
for  the  act  of  his  servant,  the  authority  to  do  the  act  must 
either  be  necessarily  implied  fix>m  the  relation  of  master  and 
servant,  or  the  act  must  have  been  done  by  command  of  tbe 
master.  In  Sharrod  v.  The  London  and  North  Western  Rail' 
way  Company  (^),  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  said : — **  Our  opinion  is,  that  in  all  cases  where 
a  master  gives  the  direction  and  control  over  a  carriage,  or 
animal,  or  chattel,  to  another  rational  agent,  the  master  is 
only  responsible,  in  an  action  on  the  case,  for  want  of  skill 
or  care  of  the  agent — ^no  more.     In  Boe  v.  The  Birkenhead, 
Lancashire  and  Cheshire  Junction  Bailway  Company  (c),  Pot- 
lock,  C.  B.,  said  that  '<  the  general  rule  is,  that  a  master  is 
not  liable  for  the  tortious  act  of  his  servant  unless  that  act 
be  done  either  by  an  authority,  express  or  implied,  given 
him  for  that  purpose  by  the  master.''     The  law  is  thus  laid 
down  in  Hilliard  on  Torts,  voL  2,  p.  524 :  «•  In  general  a 
master  is  liable  for  the  fault  or  negUgenee  of  his  servant; 
but  not  for  his  wilful  wrong  or  trespass.     The  injury  must 

(a)  Before  WiUiamM,  J.^Cramp-  {h)  4  Exch.  580.  586. 

ton,  J.,  WiOes,  J^  Byle4,  J.,  and  (c)  7  Exch.  36. 40. 

Blackburn^  J. 
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arise  in  (be  coarse  of  the  execution  of  some  service  lawful  1861. 
in  itself,  but  negligently  and  unskilfully  performed ;  and  ^^^^ 
not  be  a  wanton  violation  of  law  by  the  servant,  although  ^  ^' 
occupied  about  the  business  of  his  employer.**  [WUliami, 
J.— Here  the  guard  had  authority  from  the  defendant  to 
remove  offensive  passengers  from  the  omnibus,  and  in  the 
exercise  of  that  authority  he  committed  an  excess.]  Ac- 
cording to  the  plaintiff's  case,  he  had  not  misconducted 
himself;  and  therefore  the  guard  had  no  authority  to  remove 
him.  [Blachbum^  J. — If  a  guard  has  authority  to  remove 
offensive  passengers  from  an  omnibus,  and  he  turns  out 
one  whom  he  supposes  to  be  offensive,  but  who  in  fiu:t  is 
not,  the  master  would  be  liable.]  If  the  injury  to  the 
plaintiff  had  been  caused  by  the  negligence  of  the  guard  in 
removing  him  from  the  omnibus  the  defendant  might  be 
liable;  but  it  was  the  result  of  a  deliberate  and  wanton 
outrage,  and  therefore  the  defendant  is  not  responsible 
unless  he  sanctioned  it:  M' Manas  v.  Cricket  (a).  IfFilki, 
J.,  referred  to  Gqff'  v.  The  Great  Northern  Railway  Com^ 
7Miffy(&).]  That  was  not  the  case  of  a  wanton  assault;  and 
the  only  question  was,  whether  the  defendant  had  authorized 
the  trespass. 

Wheeler^  Seijt.,  appeared  for  the  plaintiff,  but  was  not 
called  upon  to  aigue. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  affirmed.  We  think 
there  was  evidence  for  the  jury,  that  the  guard,  acting  in 
the  course  of  his  service  as  guard  of  the  defendant's  omni- 
bus, and  in  pursuance  of  that  employment,  was  guilty  of 
excess  and  violence  not  justified  by  the  occasion ;  or,  in 

(a)  1  East,  106.  (&)  30  L.  J.,  Q.  B.  148. 


3^9  EXCHEQUEB  REPORTB. 

1861.        other  wordsy  misconducted  himself  in  the  course  of  his 
^^^^"^      master's  employment,  and  therefore  the  master  is  responrible. 
»•  In  Croft  V.  AlUan  (a)  it  was  laid  down  that  "  the  distinc- 

tion  is  this;  if  a  servant  driving  a  carriage,  in  order  to  efiSect 
some  purpose  of  his  own,  wantonly  strike  the  horses  of 
another  person  and  produce  the  accident,  the  master  will 
not  be  liable.  But  i^  in  order  to  perform  his  master's 
orders,  he  strikes,  but  injudiciously  and  in  order  to  extricate 
himself  from  a  difficulty,  that  will  be  negligent  and  careless 
conduct  for  which  the  master  will  be  liable,  being  an  act 
done  in  pursuance  of  the  servant's  employment*"  It  is  said 
that,  although  it  cannot  be  denied  that  the  defendant  autho- 
rized the  guard  to  superintend  the  conduct  of  the  omnibus 
generally,  and  that  such  authority  must  be  taken  to  include 
an  authority  to  remove  any  passenger  who  misconducts 
himself,  yet  the  defendant  gave  no  authority  to  turn  out 
an  inoffensive  passenger,  and  the  plaintiff  was  one.  But 
the  master,  by  giving  the  guard  authority  to  remove  offensive 
passengers,  necessarily  gave  him  authority  to  detenniue 
whether  any  passenger  had  misconducted  himself.  It  is 
not  convenient  for  the  master  personally  to  conduct  the 
omnibus,  and  he  puts  the  guard  in  his  place;  therefore,  if 
the  guard  forms  a  wrong  judgment,  the  master  is  respon- 
sible. 

Judgment  affirmed. 

{a)  4  B.  &  Aid.  590. 
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MEMORANDA. 

In  this  vacation,  John  Baron  CampbeUy  Lord  High 
Chancellor,  died  suddenly  on  the  morning  of  Sunday,  the 
23rd  June,  at  his  residence  Stratheden  House,  Knightsbridffe. 

Thereupon  the  Great  Seal  was  delivered  to  Sir  Richard 
BetheH  Knt,  her  Majesty's  Attorney  General,  who  was 
raised  to  the  peerage  by  the  title  of  Baron  Wesibury,  of 
fPMury,  in  the  county  of  fFiUs. 

Sir  WiUiam  Atherion,  Ejit,  her  Majesty's  Solicitor  Gene- 
ral, succeeded  to  the  o£Bce  of  Attorney  General;  and 
Roundell  Palmer,  Esq.,  Q.  C.  was  appointed  her  Majesty's 
Solicitor  General,  and  afterwards  received  the  honour  of 
biighthood. 


360 


iSxt^tqntt  ^tpovti. 


MICHAELMAS  TERM,  26  YICT. 


1861. 
Nov.  11. 

A  plaintiiF 
in  a  cause 
was  about  to 
bo  sworn  as 
a  witness, 
when  she  was 
objected  to  as 


Samuel  Madbn  and  Sarah  his  Wife  v.  Albzaiider 

Cataitach. 

X  HE  following  case  was  stated  on  appeal  from  the  Coanty 
Court  of  Lancashire,  holden  at  Rochdale. 

This  is  a  plaint  tried  before  the  judge  on  the  24th  day  of 
April,  1861,  in  which  the  plaintiffs  claimed  25/.,  being  the 

Sr^S^d   ^*^"«  ^f  *  pianoforte  of  the  plaintiffs  which  the  defendant 

^liTw'         wrongfully  detained. 

belief!   The         At  the  trial  Sarah  Maden,  one  of  the  plaintiffs,  was  called 

judge  then  '^ 

swore  her  on     as  the  first  witness,  her  evidence  in  the  opinion  of  the 

the  voir  dirtf  ,     ,  .  <•  t 

and,  in  answer  plaintiffs'  counsel  being  essential  to  the  establishment  of  the 

bjdefendant's  plaintiffs'  claim.    As  she  was  about  to  be  sworn,  and  before 

said  t&t  she  ^^^g  swom,  the  defendant's  adyocate  proposed  to  inter- 

^Vg^*^^''  rogate  the  witness  as  to  her  religious  belief  before  she  was 

y/'^*^^^*  swom.     The   plaintiffs'  counsel  objected,  and  contended: 

did  not  bekere  *^  ^  ^ 

in  the  obliga-    first,  that  defective  relieious  belief  ouirht  not  to  be  treated 

tionofan  .  ^  ®         ,  . 

oath  anymore   as  a  ground  of  incompetency,  so  as  to  deprive  the  plainUtts 

than  in  that  ,  i 

oi  her  woid;  of  their  just  civil  rights,  although  it  might  be  very  properly 
belieye  in  a       urged  as  a  matter  of  observation  affiecting  the  credibility  of 

future  state  of 

rewards  and  punishments,  but  that  she  was  morally  bound,  by  the  solemn  dedarattonshehad 
taken,  to  spMk  Uie  truth. — Heid,  that  the  witness  was  properly  examined  on  the  toit  di/f, 
and  rqected  as  incompetent 
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the  witness.  Secondly,  that,  if  such  defect  should  be  held 
to  render  the  witness  incompetent,  it  ought  to  be  proved 
like  any  other  fact  by  independent  evidence,  and  not  by 
interrogating  the  witness ;  and  thirdly,  that  in  any  case,  as 
the  witness  did  not  object  to  take  the  oath,  she  was  not 
compellable  to  answer  any  questions'  until  she  had  been 
swcyra. 

The  judge  overruled  the  first  two  objections ;  he  refused, 
however,  to  swear  the  witness  in  the  cause,  but  swore  her 
on  the  voir  dire  and  himself  administered  the  oath.  The 
defendant's  advocate  then  asked  the  witness  the  following 
question: — "Do  you  believe  in  a  God?"  It  was  objected 
on  the  part  of  the  plaintifis,  that  now  the  witness  had  been 
sworn  the  question  could  not  be  put,  and  that  she  could 
only  be  asked  whether  the  oath  she  had  taken  was  binding 
on  her  conscience.  The  objection  was  overruled  by  the 
judge,  and  the  following  questions  and  answers  were  severally 
pot  and  given. 

The  defendant's  advocate. — Do  you  believe  in  a  God  ? 

I  do  not. 

Do  you  believe  in  the  obligation  of  an  oath  ? 

I  believe  my  word  is  my  bond. 

Do  you  believe  in  the  obligation  of  an  oath  ? 

I  do  not  understand  you. 

Do  you  believe  that  the  oath  you  have  taken  is  binding 
on  your  conscience  ? 

Do  you  mean  because  I  have  kissed  this  book  ?  I  do  not 
understand  you. 

Do  you  believe  that  there  is  an  obligation  attached  to 
the  oath? 

I  do  not  believe  in  an  obligation  of  an  oath  any  more 
than  on  that  of  my  word. 

Do  you  believe  in  the  future  state  of  rewards  and  punish- 
ments? 

I  do  not 
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Do  you  belieye  700  are  bound  to  speak  the  truth  ? 

I  do. 
9.  Do  you  believe  you  are  responsible  if  you  tell  a  falsehood  ? 

I  do,  to  my  fellow  men  and  to  my  own  conscience. 

Do  you  believe  in  a  moral  obligation  to  speak  the  truth? 

I  do. 

Do  you  believe  that  you  are  morally  bound  to  speak  the 
truth  by  the  solemn  declaration  you  have  taken  ? 

I  do. 

The  plaintifls'  counsel  then  submitted  that  the  witness 
was  admissible  to  give  evidence  for  the  plaintiffs,  and  that  at 
any  rate,  the  Court  having  accepted  her  testimony  on  oath 
on  the  voir  dire,  could  not  decline  to  swear  her  in  the  cause. 
The  judge,  however,  refused  to  admit  her  to  be  examined 
in  the  cause  for  the  plaintifis,  and,  her  evidence  being 
material  to  the  issue,  they  were  thereupon  compelled  to 
submit  to  a  nonsuit 

The  questions  for  the  opinion  of  the  Court  of  Exchequer 
are : — First,  whether  defect  of  religious  faith  be  an  absolute 
bar  to  the  competency,  on  a  matter  merely  affecting  the 
credibility  of  a  witness. 

Second :  whether,  if  defect  of  religious  fiuth  be  held  to 
render  a  witness  incompetent,  such  defect  is  to  be  ascer- 
tained, and  to  what  extent,  by  independent  evidence,  or  by 
interrogating  the  witness  himself  as  to  his  religious  belief. 

Third :  whether,  in  the  latter  case,  a  witness  who  does  not 
object  to  take  the  oath  can  be  compelled  to  answer  any,  and 
if  any,  what  questions  before  being  sworn. 

Fourth :  whether,  after  being  sworn  on  the  voir  dire,  a 
witness  can  be  interrogated  as  to  his  religious  belief  for  the 
purpose  of  excluding  his  testimony,  and,  if  so,  what  are  the 
questions  that  can  be  asked. 

Fifth :  whether,  after  a  witness  has  been  required  or  per- 
mitted to  give  evidence  on  oath  as  to  the  state  of  his  reli- 
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gious  belief  it  be  competent  to  the  Court  to  refuse  to  swear 

bim  in  the  cause. 

Sixth:  whether,  under  the  circumstances  set  forth  in  the  v. 

Catabach. 

above  case,  the  judge  was  entitled  to  refuse  to  admit  Sarah 
Maden  to  give  evidence  for  the  plaintiffs. 

Craufurdy  for  the  appellant. — The  first  question  is 
whether,  the  witness  not  having  herself  objected  to  take 
an  oathy  her  testimony  is  to  be  excluded  by  an  objection 
raised  by  the  defendant's  counsel  to  her  religious  belief. 
There  are  a  number  of  dicta  in  the  text  books  that,  if  a 
person  does  not  believe  in  a  God  and  in  rewards  and  punish- 
meots,  he  is  incompetent  as  a  witness.  All  the  cases  on 
this  subject  are  founded  on  Omichund  v.  Barker  {a),  which 
was  decided  in  the  year  1774.  According  to  the  report  of 
that  case,  in  1  Atk.  21,  JFilks,  C.  J.,  held  that  a  witness 
must  believe  'Mn  God  and  future  rewards  and  punishments.'' 
Bat  the  judgment  of  fFilks^  C.  J.,  is  more  fully  reported 
from  his  manuscript  in  Willes,  p.  538 ;  and  there  it  appears 
that  the  Chief  Justice  considered  it  sufficient  if  a  witness 
believe  in  God  and  in  rewards  and  punishments  in  this 
world.  There,  however,  it  was  not  necessary  to  determine 
the  point,  for  the  question  was  as  to  the  form  of  the  oath. 
There  being  no  express  decision  on  the  subject  it  is  com* 
petent  for  the  Court  to  declare  the  law,  and  hold  that 
defective  religious  belief  is  not  a  ground  of  incompetency, 
but  only  matter  affecting  the  credibility  of  the  witness. 
[PoBoeh,  C.  B. — The  law  requires  a  certain  form  of  oath 
which  imports  a  belief  in  the  existence  of  a  God ;  and  if  a 
person  has  no  such  belief,  how  can  an  oath  be  administered 
to  him?  Statutes  {b)  have  been  passed  to  relieve  Quakers  and 

(a)  Willes,  638 ;    1  Atk.  21 ;  (h)  9  Geo.  4,  c.  lV5,  s.  1 ;  3  &  4 

1  Wils.  84 ;  1  Smithes  Lead.  Cas.      Wm.  4,  c.  49 ;  1  &  2  Yict.  c.  77 ; 
381,  5th  ed.  3  &  4  Wm.  4,  c.  82. 
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Morayians;  and  by  the  Common  Law  Procedure  Amend- 
ment Act,  1854,  sect.  20,  any  person  who  may,  firom  con- 

V.  scientious  motives,  be  unwilling  to  be  sworn,  may  make 

Catavach. 

a  solemn  affirmation  or  declaration,  which  has  the  same 

force  and  effect  as  if  he  had  taken  an  oath  in  the  usual  form. 
But  this  witness  is  not  within  those  provisions,  and  if  she 
cannot  be  sworn  she  cannot  give  evidence.   Wilder  B. — The 
qucstioD  is,  whether  a  person  who  states  that  she  does  not 
believe  in  a  God,  is  to  be  allowed  to  take  an  oath  which 
involves  the  belief  in  a  God.     How  can  the  Court,  who 
has  no  power  to  administer  the  oath  in  any  other  form,  call 
upon  such  a  party  to  say,  **  I  will  speak  the  truth,  so  help 
me  God"?]     Here  the  witness  stated  that  she  considered 
she  was  bound  to  speak  the  truth  from  the  solemn  declara- 
tion she  had  taken.     [PoUock^  C.  B.,  referred  to  the  24th 
&   25th  Vict.  c.  66.]     That  statute   merely  extends  to 
criminal  proceedings  the  provisions  of  the  20th  section  of 
the  Common  Law 'Procedure  Act,  1854;  and  those  enact- 
ments only  apply  to  cases  where  the  witness  objects  to  be 
sworn.  In  Omiehund  v.  Barker^  Lee,  C.  J.,  in  his  judgment, 
guards  himself  against  fully  concurring  with  fVilks^  C.  J., 
and  would  by  no  means  say  that  atheists  might  not  in  some 
cases  be  admitted  as  witnesses.     Suppose  an  indictment  for 
murder,  is  the  prisoner  to  be  acquitted  because  a  material 
and  necessary  witness  does  not  believe  in  a  Grod  ?    In  a 
recent  case  in  Scotland,  StOter  v.  The  Aberdeen  Arctic  Com- 
pany (a),  an  Esquimaux  was  allowed  to  give  evidence  on 
making  a  declaration.     Bramwell,  B. — A  singular  state  of 
things  arises  in  cases  of  this  description.     The  presumption 
of  law  is,  that  a  man  is  qualified  by  his  religious  belief  to 
take  an  oath.     Then  what  are  the  materials  by  which  bis 
incapacity  is  judged?    His  own  statement     Then  by  the 

(a)  Cases  ia  the  Court  of  Ses-      bj  this  report  what  wai  his  re- 
8100,  vol.  23.    It  does  not  appear     li^ous  belief. 
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hypothesis  he  is  made  incredible  by  a  statement  which  is 
Dot  to  be  believed.     Wilde,  B, — It  may,  perhaps,  be  put  on 
the  ground  of  an  admission  against  his  own  interest;  for, 
io  this  country,  unbelief  acts  prejudicially  against  a  man. 
Bramwell,  B. — If  it  be  a  statement  against  his  interest,  the 
fact  that  he  would  rather  incur  the  displeasure  of  his  neigh- 
bours  than  tell  an  untruth,  tends  to  shew  that  his  evidence 
would  be  trustworthy.]     By  the  6  &  7  Vict,  c  22,  it  is 
declared  that  no  law  or  ordinance  made  by  the  legislatures 
of  British  Colonies  for  the  admission  of  the  evidence  of 
people  destitute  of  the  knowledge  of  God  and  of  any  re- 
ligious belief  shall  be  deemed  null  and  void  by  reason  of 
any  repugnancy  to  the  law  of  England     [fVilde,  B. — In 
Bex  V.  fFhUe  (a),  a  witness  examined  on  the  voir  diref  said 
that  be  had  heard  there  was  a  God,  and  believed  that 
those  persons  who  tell  lies  would  come  to  the  gallows;  but 
acknowledged  that  be  had  never  learned  the  Catechism,  waa 
altogether  ignorant  of  the  obligation  of  an  oath,  a  future  state 
of  rewards  and  punishments,  the  existence  of  another  world, 
or  what  became  of  wicked  people  after  death;  and  the 
Court  rejected  him  as  incompetent  to  be  sworn.]  Secondly, 
the  witness  ought  not  to  have  been  questioned  as  to  her 
disbelief,  but  the  fact  should  have  been  proved  by  inde- 
pendent evidence.     In  Taylor  on  Evidence,  vol.  2,  §  1253, 
p.  1121,  3rd  ed.,  it  is  said : — '^A  witness  is  prim&  facie  pre- 
sumed to  hold  the  common  faith  of  the  country ;  and  the 
ordinary   mode  of  disproving  that  fact  is,  by  furnishing 
evidence  of  his  declarations  previously  made  to  others,  the 
person  himself  not  being  interrogated;  for  the  object  of  inter- 
rogating a  witness  before  be  is  sworn  is,  not  to  obtain  the 
knowledge  of  facts,  but  to  ascertain  from  bis  answers  the  ex« 
tent  of  bis  capacity,  and  whether  he  has  sufRcient  understand- 
ing to  take  an  oath.**  Again,  at  vol.  2,  p.  11 22,  n.,  it  is  said : — 

(a)  1  Leacb.  C.  C.  430. 
VOL.  Til.  — N.  8.  B  B  EXCB. 
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1861.       "The  witness  himself  is  never  questioned^  in  modem  prac- 
Madek       ^*^^'  ®®  ^^  ^^^  religious  belief ;  though  formerly  it  was  other- 
^     *'•  wise  (a\     ...     It  should  be  further  noticed,  that  the 

question,  whether  a  person  about  to  be  sworn  is  an  atheist 
or  not,  can  never  be  raised  by  any  one  but  an  adverse 
party.  No  stranger  or  volunteer  has  a  right  to  object.  •  •  • 
Keither  is  the  question  permitted  to  be  raised  against 
the  atheist,  where  he  is  himself  the  adverse  party,  and 
offers  his  own  oath  in  the  ordinary  course  of  proceed- 
ing." l^Wildej  B. — That  is  merely  a  quotation  from  the 
1  Law  Reporter,  p.  347.  Bramwell^  B. — The  only  ob- 
jection to  questioning  the  witness  is,  that  he  is  not  compe- 
tent to  prove  his  incompetency,  but  the  invariable  practice 
is  to  take  the  evidence  of  the  witness  himself.]  In  Black. 
Com.,  by  Christian,  vol.  3,  p.  369,  n.  14,  it  is  said  that 
"  the  Judges  had  resolved  not  to  permit  adult  witnesses  to 
be  interrogated  respecting  their  belief  of  the  Deity  and  a 
future  state.**  Thirdly,  as  the  witness  did  not  object  to 
take  the  oath,  she  was  not  bound  to  answer  any  questions 
until  she  had  been  sworn.  [Wxlde^  B.,  referred  to  The 
Queen's  Case  (b).] 

Gray  appeared  for  the  respondent,  but  was  not  called 
upon  to  argue.     He  referred  to  Jackson  v.  Gridley  (c). 

Pollock,  C,  B. — We  are  all  of  opinion  that  the  course 
of  proceeding  adopted  by  the  judge  of  the  County  Court 
was  in  accordance  with  the  law  and  practice  of  the  Courts 
m  this  country.  It  is  unnecessary  to  say  more  than  that 
the  authorities  cited  abundantly  shew  that  such  is  the  law 
and  practice.  Whether  or  no  it  ought  to  be  is  another 
question.  We  are  not  here  to  make  the  law,  as  we  have 
been  invited  to  do,  but  to  administer  it;  and  by  the  law 

(a)  6  Mason,  19;  4  American      (6)  2  Brod.  &  B.  284. 
Jur-  79  n.  (c)  18  Johns.  Amer.  Rep.  98. 
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CTcry  witness  must  be  sworn  according  to  some  religious        1861. 
ceremony ;  or,  if  that  is  to  be  dispensed  with,  it  can  only 
be  done  by  the  authority  of  an  act  of  parliament,  and  in 
this  case  there  is  no  such  authority. 

Appeal  dismissed. 


Haden 
Catakach. 


Hatch  v,  Lewis  and  Another.  2fov,  4. 


T 


HIS  was  a  rule  calling  on  the  defendants  to  shew  cause  where  a  plain- 

why  the  plaintiff  should  not  have  judgment  to  recover  his  action^ a 

costs,  pursuant  to  the  statute  15  &  16  Vict.  c.  54,  s.  4,  on  ^^^^'"""^ 

the  ground  that  there  was  su£Bcient  reason  for  bringing 4he  ^"5"°*^/ 

action  in  this  Court :  both  parties  to  be  at  liberty  on  shewing  ^  contract 

"  or  6/.  in  tort, 

cause  to  refer  to  the  notes  of  evidence  of  the  Judge.  and  the  Judge 

The  rule  was  obtained  on  an  a£Bdavit  of  the  plain-  causerefusesto 
tiff*s  attorney,  the  material  paragraphs  of  which  are  as  ^^^  13  &^14' 

1.  This  action  was  brought  by  the  plaintiff  to  recover  huSMatthe^rial 
damages  against  the  defendants  for  not  using  proper  care,  that  there  was 
skill  and  diligence  in  the  preparation  and  conduct  of  his,  reason  for 

t        ,  .     .    ,  .         bringing  the 

the  plaintiff^s,  defence  preparatory  to,  and  on  the  occasion  action  in  the 
of,  his  trial  for  certain  indecent  assaults  on  Mary  Eugenia  it  was  brought, 
Plommer  and   Stephanie  Augusta  Plummer,  which  took  notu^nfocts 
place  at  the  Central  Criminal  Court,  on  the  1st  day  of  Jh^^^^e*^^ 
December,  1859,  and  the  damages  in  the  declaration  were  ^^"j^^°™ 

laid  at  5000/.  exercise  the 

power,  con- 

2.  The  object  of  the  plaintiff  in  brincrinff  this  action  was  terred  on  them 

,  ^     .  .        r       ',       .  bvthel6&16 

not  merely  to  obtain  compensation  for  the  large  expenses  Vict  c.  54, 
which  he  had  incurred,  and  the  loss  of  professional  income  ^^at  the  plain- 
and  position  which  he  has  sustained,  mainly,  if  not  entirely,  his^stl^'^ 
in  consequence  of  the  defendants*  breach  of  contract,  but 
also  to  re-establish  his  character  in  the  eyes  of  the  public,  and 
to  give  a  public  explanation  of  the  circumstances  which  led 

B  B   2 
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1861.  to  his  conviction^  and  of  the  reasons  why  the  witnesses  who 
were  examined  at  the  subsequent  trial  of  Eugenia  Plommer 
for  perjurji  were  not  called  at  the  plaintiflTs  said  trial  in 
1859  (a). 

4.  The  cause  came  on  for  trial  on  the  10th  of  May  last, 
and  lasted  four  days.  It  was  treated  by  the  counsel  on  both 
sides  as  a  matter^  not  only  of  the  most  serious  importance  to 
the  parties  concerned^  but  also  to  the  general  public.  His 
lordship  occupied  several  hours  in  summing  up  the  case  to 
the  jury,  and  characterized  it  as  one  of  extreme  importance, 
and  as  the  first  action,  as  far  as  he  believed,  which  had  been 
brought  against  an  attorney  under  such  circomstaoces. 

5.  The  cause  was  made  a  special  jury,  at  the  instance  of 
the  defendants ;  and  in  an  a£Bdavit  made  by  one  of  the  de- 
fendants for  the  purpose  of  changing  the  venue  from  Hert- 
fordshire to  Middlesex,  he  stated  that  the  cause  was  of  great 
importance  to  them,  and  that  it  would  be  necessary  in  the 
conduct  of  the  case  to  call  several  barristers  and  other 
professional  persons,  and  also  two  of  the  Judges  of  thu 
Honourable  Court,  as  witnesses  on  behalf  of  the  defendants. 

6.  The  jury  found  a  verdict  for  the  plaintiff,  with  40j; 
damages ;  and  an  application  was  subsequently  made  to  the 
Lord  Chief  Baron,  at  his  Chambers,  to  certify  that  there 
was  sufficient  reason  for  trying  the  cause  in  a  superior 
Court.  His  lordship  heard  that  application,  and  inquired 
whether  either  of  the  parties  was  about  to  move  for  a^new 
trial,  and  he  declined  to  decide  on  the  subject-matter  of 
the  application  until  the  expiration  of  the  first  four  days  of 
Terra. 

7.  In  consequence  of  his  lordship  suspending  his  decision 
as  aforesaid,  an  application  for  a  new  trial  was  made  on  be- 
half of  the  plaintiff,  to  this  Honourable  Court,  but  refused. 

(a)  The  plaintiff  was  convicted,      was  found  guilty,  and  then  the 
but  afterwards  indicted  Eugenia      plaintiff  received  a  free  pardon. 
Plummer  for  perjury,  of  which  she 
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8.  Prior  to  the  commencement  of  the  examination  of  the  1861. 
firel  witness  on  the  part  of  the  plaintiff,  on  the  said  10th  "^'"^ 
May  last,  his  lordship  expressed  a  wish  that,  considering  the  9, 
importance  and  probable  duration  of  the  cause,  the  parties 

should  employ  a  shorthand  writer  to  take  the  evidence,  and 
fimiish  his  lordship,  on  the  evening  of  each  day,  with  a 
manuscript  of  the  evidence  taken* 

9.  This  was  done  at  the  joint  expense  of  the  plaintiff  and 
the  defendants,  and  at  a  cost  of  33/.  14«.  8^. 

The  affidavit  then  proceeded  to  state  that,  after  the  rule 
for  a  new  trial  was  refused,  counsel  attended  before  the 
Lord  Chief  Baron  to  receive  his  decision  upon  the  applica* 
tion  to  certify  that  there  was  sufficient  reason  for  trying  the 
cause  in  a  superior  Court,  which  application  was  refused. 

S^,  Seijt,  Lush  and  C.  PoUock  now  shewed  cause. — 
Hiis  is  in  eSect  an  appeal  from  the  decision  of  the  learned 
Judge  who  refused  to  certify  that  the  action  was  fit  to  be 
brought  in  a  superior  Court.  By  the  9  &  10  Vict.  c.  95, 
&  129,  if  any  action  shall  be  commenced  in  a  superior  Court 
for  any  cause  (with  certain  exceptions)  for  which  a  plaint 
might  have  been  entered  in  a  County  Court,  and  a  verdict 
shall  be  found  for  the  plaintiff  for  a  sum  less  than  20/.  in 
contract  and  51  in  tort,  the  plaintiff  shall  have  judgment  to 
recover  soch  sum  only  and  no  costs,  unless  the  Judge  who 
tried  the  cause  shall  certify  on  the  back  of  the  record  that 
the  action  was  fit  to  be  brought  in  such  superior  Court. 
The  13  &  14  Vict  c.  61,  s.  11,  provides  that  if  in  any  action 
commenced  in  any  superior  Court,  in  covenant,  debt,  de- 
tinue or  assumpsit,  the  plaintiff  shall  recover  a  sum  not 
exceeding  20/.,  or  in  trespass,  trover  or  case,  a  sum  not 
exceeding  5/i,  he  shall  have  judgment  for  that  sum  only, 
and  no  costs,  except  in  certain  cases  thereinafter  provided. 
By  section  12,  if  the  Judge  before  whom  the  verdict  was 
obtained  shall  certify  that  it  appeared  to  him  at  the  iljial 
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1861.       tb&t  ^  cause  of  action  was  one  for  which  a  plaint  could  not 
have  been  entered  in  a  County  Court,  or  that  there  was  a 
sufficient  reason  for  bringing  the  action  in  the  Court  in 
which  it  was  broughti  the  plaintiff  shall  have  judgment  for 
his  costs.     The  13th  section,  which  enabled  the  Court  or  a 
Judge  in  the  excepted  cases  to  direct  that  the  plaintiff  shall 
recover  his  costs,  has  been  repealed  by  the  15  &  16  Vict, 
c.  54^  s.  4,  which  enacts  that  in  any  action  in  which  the 
plaintiff  shall  not  be  entitled  to  recover  his  costs  by  reason 
of  the  11th  section  of  the  13  &  14  VicL  c  6U  ''if  the 
plaintiff  shall  maie  it  aj^ar  to  the  satisfaction  of  the  Court 
in  which  such  action  was  brought,  or  to  the  satisfaction  of  a 
Judge  at  Chambers  upon  summons,  that  such  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given 
to  the  superior  Courts  by  the  128th  section  of  the  9  &  10 
Vict.  c.  95,  or  for  which  no  plaint  could  have  been  entered 
in  any  such  County  Court,  or  that  such  action  was  removed 
from  a  County  Court  by  certiorari,  or  that  there  was  suffix 
cient  reason  for  bringing  such  action  in  the  Court  in  which 
such  action  was  brought,  then  and  in  any  of  such  cases  the 
lyourt  in  which  such  action  is  brought,  or  the  said  Judge  at 
Chambers,  shall  thereupon,  by  rule  or  order,  direct  that  the 
plaintiff  shall  recover  his  costs,  and  thereupon  the  plaintiff 
shall  have  the  same  judgment  to  recover  his  costs  that  he 
would  have  had  if  the  before  mentioned  Act  of  the  13  &  14 
Vict.  c.  61  had  not  been  passed  .'*    Then,  by  the  Common 
Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126,  s.  4, 
**  When  the  plaintiff  in  any  action  for  an  alleged  wrong  in 
any  of  the  superior  Courts,  recovers  by  the  verdictof  a  jury 
less  than  51.,  he  shall  not  be  entitled  to  recover  or  obtaio 
from  the  defendant  any  costs  whatever  in  respect  of  such 
verdict,  whether  given  upon  any  issue  or  issues  tried  or 
judgment  passed  by  default,  in  case  the  Judge  or  presiding 
officer  before  whom  such  verdict  is  obtained  shall  irnme* 
diately  afterwards  certify  on  the  back  of  the  record,  or  on 
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the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not 
really  brought  to  try  a  right  besides  the  mere  right  to  teco- 
Ter  damages,  and  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  not  wilful  and  mali- 
cious, and  that  the  action  was  not  fit  to  be  brought."  That 
enactment  includes  actions  not  within  the  operation  of  the 
previous  statutes,  and  unfit  to  be  brought  in  any  Court. 
Then,  assuming  that  this  action  was  fit  to  be  brought,  was 
it  fit  to  be  brought  in  a  superior  Court  ?  That  depends  on 
the  construction  of  the  4th  section  of  the  15  &  16  Vict 
c.  54.  Previously  to  the  County  Court  Acts  every  cause 
was  fit  to  be  brought  in  a  superior  Court.  A  cause  not  fit 
to  be  brought  in  a  superior  Court  was  the  creation  of  the 
County  Court  Acts,  and  therefore  the  meaning  of  the  term 
is,  ''causes  which  under  these  Acts  are  unfit  to  be  brought 
in  a  superior  Court."  It  follows,  that  no  cause  is  fit  to  be 
brought  in  a  superior  Court  where  the  damages  in  tort  are 
less  than  5L,  unless  the  Judge  "who  tried  the  cause  is  of 
opinion  that  it  involved  some  considerations  of  law  or  fact 
which  rendered  it  fit  to  be  tried  in  a  superior  Court  Here, 
io  addition  to  the  refusal  of  the  Judge  to  certify,  the  Court 
has  refused  to  set  aside  the  verdict  on  the  ground  that  the 
jury  have  come  to  an  improper  conclusion  as  to  the  amount 
of  damage.  The  plaintiff  might  have  recovered  50/.  in  the 
County  Court.  IChannell,  B.— The  9  &  10  Vict.  c.  129 
enabled  the  Judge  who  tried  the  cause  to  certify  that  the 
action  was  fit  to  be  brought  in  a  superior  Court,  but  it  gave 
DO  power  to  the  Court  or  a  Judge  at  Chambers.  Then 
came  the  13  &  14  Vict  c.  61,  s.  13,  which  enabled  the 
Court  or  a  Judge  to  certify  in  certain  cases.  That  section 
was  repealed  by  the  15  &  16  Vict.  c.  54,  s.  4,  which  enabled 
the  Court  or  a  Judge  to  certify,  not  only  in  the  cases  men- 
tioned in  the  repealed  section,  but  also  if  they  were  satisfied 
that  there  was  sufficient  reason  for  bringing  the  a'ction  in  the 
superior  Court.  When  the  application  is  made  to  the  Judge 
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who  tried  the  caase,  it  is  made  upon  the  materials  before  him, 
and  it  maj  be  that  the  effect  of  the  4th  section  of  the  15  &  16 
Vict.  c.  54  is  to  give  a  right  of  appeal  from  the  decision  of 
the  Judge  who  tried  the  cause  upon  some  matter  brought 
before  the  Court  by  affidavit  and  which  was  not  before  the 
Judge,  mide,  B.— The  15  &  16  VicL  c,  64  does  not  give 
a  power  of  appeal,  the  power  to  certify  is  given  to  the  Judge 
who  tried  the  cause,  and  also  to  the  Court  and  a  Judge  at 
Chambers.]  This  is  in  effect  an  appeal  from  the  decision 
of  the  Judge  who  tried  the  cause :  Orchard  y.  Maxsy  {a), 
Meredith  v.  Gittins  {b),  Warman  v.  HakJia  (e).  There 
might  be  circumstances  which  did  not  appear  before  the 
Judge,  and  which  would  afford  sufficient  ground  for  bring- 
ing the  action  in  a  superior  Court;  but  in  this  case  there  is 
no  fact  before  the  Court  which  was  not  before  the  Judge, 
and  therefore  the  Court  ought  not  to  overrule  his  discretion 
except  upon  very  strong  grounds:  Dunsian  v.  Paterson  {d). 
Though  the  Court  has  the  power  to  review  the  decision  of 
the  Judge,  they  will  not  exercise  it  upon  the  same  state 
of  facts  as  those  before  the  Judge :  Barber  v.  Hollier  (e ), 
Palmer  v.  Richards  (/).  Having  tried  the  cause,  he  is  best 
able  to  determine  whether  it  was  fit  to  be  brought  in  a 
superior  Court.  In  some  cases  there  is  sufficient  reason 
for  suing  in  a  supericnr  Court,  such  as  actions  against  joint 
stock  Companies,  in  which  the  plaintiff,  if  he  had  sued  in 
a  County  Court,  could  not  have  obtained  satisfaction  of 
his  judgment  by  proceeding  against  the  individual  share- 
holders  (^)  :  Taylor  v.  The  Crawland  Gas  Company  {h).  But 

(a)  2  £.  &  B.  206.  if  a  joint  stock  Compuij  is  un- 

(b)  18  Q.  B.  257.  able  to  meet  its   engagements, 

(c)  80  L.  J.,  Q.  B.  48.  the  remedy  is  by  winding  up  the 

(d)  5  C.  B.,  N.  S.  267.  Company  under  the  Joint  Stock 

(e)  8  M.  &  W.  618.  Companies  Acts,  1856, 1*57  ind 
(/)  6  Exch.  335.  1858. 
(g)  This  reason  would  seem  to  (A)   11  Exch.  1. 

be  no  longer  applicable,  because, 
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in  that  case  Rtrke,  6.,  said: — ^<<  The  plaintiff  ought  to  lay        igei. 
suflkient  ground  for  the  exercise  of  that  jarisdiction."  Ana-      ^'^T*'^^ 
logons  cases  are  actions  against  the  registered  officer  of  a  9, 

baakii^  copartnership.  The  affidavit  states  that  the  plain- 
tiff brought  the  action  to  re-establish  his  character  in  the 
ejes  of  the  public ;  but,  however  desirable  that  may  be  for 
the  plaintiff,  there  is  no  reason  why  the  defendant  should 
pay  the  costs  of  it  There  must  be  a  reason  which  in- 
fluences both  parties.  The  fact  that  the  defendant  obtained 
8  special  jury  affords  no  ground  for  giving  the  plaintiff  his 

COSti^ 

Mmtagu  Chaanbers  and  Garths  in  support  of  the  rule. — 
The  question  as  to  the  effect  of  the  15  &  16  Vict  c.  54, 
8.  4,  has  never  been  before  the  Courts :  the  cases  cited 
were  decided  upon  the  13  &  14  Vict  c.  61.  Unless  the 
4th  section  of  the  15  &  16  Vict.  c.  54,  is  to  be  a  dead  letter, 
the  Court  are  bound  to  investigate  the  matter.  The  in- 
tention was  that  a  plaintiff  should  not  be  concluded  by 
the  exercise  of  the  discretion  of  the  Judge  who  tried  the 
cause,  but  that  he  should  have  an  opportunity  of  appealing 
to  the  Court.  It  is  said  that  the  plaintiff  had  no  right  to 
bring  the  action  in  a  superior  Court,  because  it  was  not  fit 
to  be  brought  at  all ;  but  every  person  who  has  a  cause  of 
action  for  40f.  has  a  right  to  bring  an  action  for  it  The 
plaintiff  claimed  50001,  damages,  but  the  jury  reduced  them 
to  40f.,  and  it  never  could  have  been  intended  that  in  such 
a  case  the  Judge  should  refuse  to  give  the  plaintiff  his  costs 
because  fix)m  some  cause  or  other  he  considered  that  the 
action  was  not  fit  to  be  brought  Every  action  that  will 
lie  is  fit  to  be  brought  IfFilde,  B. — Then  what  does  the 
legislature  mean  by  the  expression  in  the  23  &  24  Vict 
c.  12,  8.  4,  *<not  fit  to  be  brought?"  The  legislature  dis- 
criminates between  classes  of  actions,  and  alludes  to  some 
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that  will  lie,-  but  are  nevertheless  not  (it  to  be  brought] 
The  expression  does  not  mean  **  not  fit  to  be  brooght  at 
all/'  but  not  fit  to  be  brought  in  a  superior  Court  [PaUochf 
C.  B. — The  legislature  speaks  in  sympathy  with  the  general 
feeling  of  mankind^  that  there  are  some  legal  rights  which, 
socially,  it  would  be  disgraceful  to  exercise.]  The  object 
of  these  enactments  was  to  compel  persons  who  had  small 
claims  to  sue  for  them  in  the  County  Courts,  and  all  that 
the  Judge  or  the  Court  has  to  decide  is  whether  there  was 
sufficient  reason  for  bringing  the  action  in  a  superior  Court, 
not  whether  it  was  fit  to  be  brought.  A  person  may  have 
sufficient  reason  for  bringing  an  action  in  a  superior  Court, 
although  he  only  recovers  40«.  The  sufficiency  of  the 
reason  does  not  depend  solely  on  difficult  questions  of  law: 
difficult  questions  of  fact  may  afibrd  an  equally  good  reason. 
In  a  late  case  in  the  Court  of  Common  Pleas,  where  the 
plaintifi^  brought  an  action  for  an  assault,  which  in  the  opi- 
nion of  several  physicians  had  caused  On  injury  to  his  spine, 
but  the  jury  gave  only  nominal  damages  for  the  assault, 
the  Judge  certified  for  costs,  because  the  plaintiflP,  having 
acted  on  the  statements  of  his  medical  attendants,  had  suffi- 
cient ground  for  bringing  the  action  in  a  superior  Court 
The  question  does  not  depend  on  the  amount  cldmed  or 
recovered,  but  whether  the  cause,  by  reason  of  its  import- 
ance or  difficulty  in  point  of  law  or  fact  was  fit  to  be  tried 
in  a  superior  Court  The  circumstances  disclosed  in  the 
affidavit  shew  that  this  cause  could  not  have  been  satis&c- 
torily  disposed  of  in  a  County  Court.  In  Turner  v.  Berry  (a), 
Parke,  B.  said:— "Where  the  plain tiflT's  demand  is  reduced 
below  20/.,  and  he  brings  his  action  in  the  superior  Court, 
he  ought  in  general  to  pay  the  costs ;  but  if,  as  undoubtedly 
might  be  the  case,  the  proof  of  those  payments  involve 
difficult  investigations,  the  Judge  will  set  the  matter  right 

^  (a)  5  Exch.  858. 
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by  granting  his  certificate.*'  In  M*CoUam  v.  Carr  (a), 
the  Court  refused  to  allow  a  suggestion  for  double  costs 
under  the  Middlesex  County  Court  Act,  23  Geo.  2»  c.  33, 
where  the  debt  was  originally  above  40f.,  but  had  been 
reduced  below  that  sum  by  a  balance.  Eyrcy  C.  J.,  there 
said: — **\s  there  any  case  where  the  ultimate  balance  of 
account  only  being  under  40«.»  the  Court  has  allowed  a 
suggestion?  I  should  pause  upon  such  a  case,  since  the 
most  intricate  point  in  accounts  between  merchant  and 
merchant  might  by  this  means  come  to  be  decided  before 
a  County  Court.*'  And  in  Harsant  v.  Larkin  (ft).  Dallas, 
C.  J.,  said : — **  The  plaintiff's  original  debt  was  not  to  be 
referred  to  the  verdict  of  the  jury,  but  whether  he  had  a 
fair,  reasonable  and  probable  cause  for  litigating  the  question 
whether  his  demand  amounted  to  more  than  iOs,  or  not** 

Bbamwell,  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  an  application  to  the  Court  to  order 
that  the  plaintiff,  who  has  recovered  only  AOs*  in  an  action 
against  an  attorney  for  negligence,  shall  recover  his  costs, 
on  the  ground  that  there  was  sufficient  reason  for  bringing 
the  action  in  this  Court  The  application  is  made  under 
the  4th  section  of  the  15  &  16  Vict.  c.  54.  A  similar  ap* 
plicalion  has  been  to  the  Lord  Chief  Baron  who  tried  the 
cause,  under  the  12th  section  of  the  13  &  14  Vict.  c.  51, 
which  enables  the  Judge  at  the  trial  to  give  the  plaintiff 
his  costs  by  certifying  that  there  was  a  sufficient  reason  for 
bringing  the  action  in  a  superior  Court.  That  application 
was  made  upon  the  same  materials  substantially  as  the 
present  application,  and  was  refused.  This,  therefore,  is 
practically  an  appeal  from  my  lord's  decision.  I  say  prac- 
tically, because  it  is  not  legally  or  formally  an  appeal,  for 
my  lord  would  have  had  to  certify  that  it  appeared  to  him, 

(a)  1  Bds.  &  P.  223.  (h)  7  Moore,  68. 
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at  the  trial,  that  there  was  suflBcient  reason,  whereas  we 
should  certify  that  it  now  appears  to  us  that  there  was 
sufiicient  reason.  Therefore  it  is  competent  to  the  plaintiff 
to  make  this  application  to  the  Court,  though  it  has  been 
refused  by  the  Judge  at  the  trial.  But  it  seems  to  me, 
that  although  the  legisUture  has  given  us  the  power,  it  never 
could  have  been  intended  that  we  should  exercise  it  on  the 
same  materials  as  those  before  the  Judge  at  Nisi  Prius.  I 
will  not  say  that  the  matter  is  altogether  one  of  discre- 
tion, but  it  is  undoubtedly  one  of  opinion,  no  rule  being 
laid  down  by  which  the  Judge  at  Nisi  Prius  is  to  be  guided 
in  saying  whether  there  is  suflScient  reason  for  bringing 
the  action  in  the  superior  Court  It  never  could  have  been 
intended  that  there  should  be  an  appeal  from  the  Judge 
who  had  the  best  opportunity  of  seeing,  and  being  the  most 
competent  person  to  decide,  whether  the  action  was  fit  to 
be  brought  in  a  superior  Court.  In  the  majority  of  cases  a 
great  deal  of  time  would  be  wasted  and  money  expended, 
if  such  appeals  were  allowed.  How  could  the  Court,  with 
confidence  in  its  judgment,  reverse  the  decision  of  the  Judge 
at  Nisi  Prius  upon  a  question,  not  of  logical  reason  and 
demonstration,  but  of  matter  of  opinion  ?  I  am  fortified  in 
this  view  by  seeing  that  the  power  which  is  given  to  us  is 
also  given  to  a  Judge  at  Chambers ;  and  therefore,  after  my 
lord  refused  this  application,  the  plaintiff  might  have  gone 
to  any  single  Judge,  and  asked  him  to  certify.  The  legis- 
lature never  could  have  intended  to  make  the  one  tribunal 
practically  a  Court  of  appeal  from  the  other,  such  Court 
being  without  sufficient  means  of  coming  to  a  correct  con- 
clusion. It  may  be  said  then,  why  is  the  power  given? 
The  answer  is  this.— The  4th  section  of  the  15  &  16  Vict 
c.  54,  applies  as  well  to  cases  where  the  action  has  been 
tried  as  where  it  has  not,  and  therefore  the  legislature, 
whilst  making  regulations  with  reference  to  the  one  class  of 
cases,  might  properly  make  them  with  reference   to  the 
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Other.    It  would  not  introduce  an  exception  or  qualifica-       1861. 
tion,  and  say, "  Provided  that  no  application  shall  be  made      ^^^ 
to  the   Court  where  an  application  has  been  made    to  9. 

the  Judge  at  Nisi  Prius."  It  may  well  be,  that  the  appli- 
cation might  be  made  on  materials  not  before  the  Judge  at 
Nisi  Prius,  or  on  some  matters  extrinsic  to  the  evidence 
which  may  be  properly  brought  forward,  for  I  do  not  say 
there  is  no  case  in  which  the  Court  ought  to  interfere 
where  the  Judge  at  Nisi  Prius  has  expressed  an  opinion 
that  there  was  not  sufficient  reason  for  bringing  the  action 
in  the  superior  Court.  Suppose  the  Judge  said  I  am  of 
opinion  upon  such  a  matter  in  point  of  law,  and,  being  of 
that  opinion,  I  think  there  is  no  sufficient  cause,  for  my 
interference,** — ^he  might  be  mistaken  in  point  of  law. 
Therefore  I  can  well  understand,  that  in  some  cases  the 
Conrt  miglit  exercise  the  power  of  reviewing  the  decision 
of  the  Judge  at  Nisi  Prius;  but  it  would  be  most  mis- 
chievous for  us  to  do  so,  we  having  no  other  materials 
before  us  than  the  evidence  at  the  trial,  and  consequently 
not  being  so  competent  as  the  Judge  himself  to  form 
a  correct  opinion  on  the  matter.  The  inevitable  result 
is  this— that  there  is  a  power,  practically,  of  appeal  to  the 
Court,  but  it  ought  not  in  this  case  to  be  exercised,  be- 
cause there  is  no  substantial  difference  lictween  the  mate- 
rials before  us  and  those  before  my  lord. 

It  was  said,  and  it  appears  by  the  affidavits,  that  the  plain- 
tiff brought  this  action,  not  merely  to  recover  damages,  but 
to  vindicate  his  character ;  that,  however,  makes  no  differ- 
ence ;  because,  suppose  the  claim  had  been  for  405.  only, 
and  the  plaintiff  had  said,  **  I  want  to  establish  my  charac- 
ter;"  the  defendant  might  say  ''your  character  is  no  concern 
of  miue."  What  the  statute  in  my  judgment  means  is, 
sufficient  reason  as  between  the  plaintiff  and  defendant. 
The  matter  may  be  illustrated  in  this  way. — Suppose  a 
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claim  for  20«.  for  a  baker's  bill,  and  that  the  defence  was 
payment  to  a  late  partner,  the  question  whether  he  received 
the  money  or  denied  the  payment  might  be  all  important 
to  the  baker,  and  many  hundred  pounds  might  depend 
upon  it,  but  that  would  not  be  sufficient  reason  for  bringing 
the  action  in  a  superior  Court  I  decide  this  case  on  the 
ground  that  although  the  Court  has  the  power  we  ought 
never  to  exercise  it,  except  in  the  cases  which  I  have 
mentioned ;  but  at  the  same  time  it  must  not  be  supposed 
that  I  should  have  formed  a  different  opinion  from  my 
lord  at  the  trial  I  am  inclined  to  think  that  the  true 
criterion  whether  there  was  sufficient  reason  for  brioging 
the  act^n  in  a  superior  Court,  is  the  amount  recovered. 
I  do  not  say  there  may  not  be  other  reasons,  as,  for 
instance,  if  a  defendant  fraudulently  suppressed  all  notice 
of  a  receipt  for  money,  or  was  guilty  of  some  gross  mis- 
conduct, or  had  invited  the  plaintiff  to  bring  the  action 
in  a  superior  Court  Those  might  be  sufficient  reasons 
irrespective  of  the  sum  recovered ;  but  I  am  of  opinion,  no 
matter  whether  the  cause  is  difficult  in  point  of  law  or 
fact,  if  the  verdict  is  for  a  sum  so  small  that  the  cause  will 
not  bear  the  expense  of  the  more  competent  tribunal  it 
was  not  fit  to  be  brought  in  a  superior  Court 

CuANNELL,  6. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  application  is  made  under  the  4th 
section  of  the  15  &  16  Vict,  c  54,  and  its  object  is  to 
obtain  from  the  Court  a  rule  giving  the  plaintiff  bis 
costs.  Now,  to  entitle  the  plaintiff  to  this  rule  he  mast 
satisfy  the  Court  that  there  was  sufficient  reason  for  bringing 
the  action  in  a  superior  Court  He  takes  on  himself  the 
onus  of  satisfying  the  Court  on  that  point ;  and  if  be  fails 
he  is  not  entitled  to  the  rule.  On  the  argument,  many 
observations  were  addressed  to  the  Court  which  are  appU- 
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cable  lo  the  case  of  a  new  trial.     It  appears  that  the  jury 
found  a  Terdict  for  40«.  only,  that  an  application  was  made 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the 
damages  were  disproportionate  to  the  nature  of  the  injury 
sustained.     The  Court  has  refused  a  rule  on  either  of  these 
grounds,  and  I  see  no  reason  to  doubt  the  propriety  of  their 
decision.     Therefore  it  must  be  assumed  that  the  Court  are 
satisfied  with  the  verdict  and  that  the  questions  brought  before 
them  have  been  properly  disposed  of.     Moreover,  an  appli- 
cation has  been  made  to  the  Lord  Chief  Baron  for  a  certificate 
under  the  12th  section  of  the  13  &  14  Vict.  c.  61.     He  was 
applied  to,  as  the  Judge  who  tried  the  cause,  when  all  the 
circumstances  were  fresh  in  his  memory.     I  agree  that  the 
15  &  16  Vict.  c.  54,  which  we  are  now  called  upon  to  inter- 
pret, does  not  give  an  appellate,  but  an  original  jurisdiction. 
The  words  of  the  4th  section  of  that  Act  are,  for  the  most 
part,  similar  to  those  of  the  13th  section  of  the  13  &   14 
Vict  c  61,  which  is  repealed,  and  the  only  alteration  is 
to  give  the  Court  or  a  -  Judge  at  Chambers  the  power 
of  ordering  costs  if  they  are  satisfied  that  there  was  suffix 
ciad  reason  for  bringing  the  action  in  a  superior  Court. 
By  the  12th  section  of  the  13  &  14  Vict.  c.  61,  power  to 
certify  is  given  in  the  first  instance  to  the  Judge  at  the 
trial,  and   though  the  4th  section  of  the  15  &   16  Vict, 
c.  54  gives  the  Court  and  a  Judge  at  Chambers  a  juris- 
diction, which  is  original  and  not  appellate,  it  seems  to 
me  that  it  was  never  intended  that  the  jurisdiction  should 
be  exercised  where  the  case  was  identically  or  substantially 
the  same  as  that  before  the  Judge  at  Nisi  Prius.     I  agree, 
it  was  not  intended  to  make  the  refusal  of  the  Judge  con- 
clusive as  to  the  right  to  costs ;  but  to  give  the  plaintiff 
power  to  apply  to  the  Court.     I  can  conceive  many  cases 
m  which  the  Court  might  properly  exercise  the  jurisdiction. 
Suppose  an  action  was  brought  in  the  County  Court,  and 
the  defendant  said  to  the  plaintiff,  '*  This  is  not  a  case  to 
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1861.        be  tried  in  a  Coanty  Court,  I  intend  to  apply  for  a  certiorari 
^^^^^      to  remove  it ;  will  you  put  me  to  that  trouble,  or  abandon 
«•  the  proceedings  and  bring  the  action  in  the  anperior  Court** 

There  the  plaintiff  would  be  in  a  situation  to  shew  that  the 
action  had  been  bronght  in  the  superior  Court  at  the 
request  of  the  defendant  himselC  Or  suppose  the  ap|[£ca- 
tion  was  made  on  bets  not  before  the  Judge  at  Nisi  Priiu» 
but  brought  before  the  Court  by  affidavit  There,  again, 
the  Court  might  reasonably  exercise  its  jurisdiction.  But 
I  cannot  think,  however  large  the  words  may  be,  that  it 
was  the  intention  of  the  legislature  that  the  Court  should 
exercise  the  jurisdiction  in  a  case  identically  the  same  b  all 
its  important  elements  as  the  case  before  the  Judge  at  Nisi 
Prius;  because  the  power  which  is  given  to  the  Courtis 
also  given  to  a  Judge,  and  so  one  Judge  would  be  reviewing 
the  decision  of  another  without  having  the  same  opportunity 
of  coming  to  a  correct  conclusion.  There  are  some  cases 
in  which  the  very  nature  of  the  action  might  give  rise  to 
the  exercise  of  the  power,  where  the  Court  taking  a  legal 
view  of  the  action  might  think  it  a  fit  course  to  take  pro- 
ceedings in  the  superior  Court,  and  regarding  that,  might 
with  propriety  differ  fiom  the  Judge  who  tried  the  cause. 
Those  are  cases  such  as  were  cited  on  the  argument  of 
actions  against  joint  stock  companies,  in  which,  if  the 
plaintiff  sued  in  a  County  Court,  be  could  not  have  the 
benefit  of  proceeding  against  the  individual  shareholders  (tf^ 
I  carefully  guard  myself  against  the  suppositioo  that  I  am 
holding  that  this  is  an  appellate  jurisdiction:  it  is  an 
original  jiuisdiction,  but  though  it  is  so,  I  agree  with 
the  view  expressed  by  the  Court  of  Common  Pleas,  in  the 
case  of  DunstoH  v.  Paterson  {b) ;  that  although  the  Court 
has  the  right,  they  will  not  exercise  it,  except  on  very 
strong  grounds.     ''If  we  were  satisfied,**  says  fVUde,  J*i 

(a)  See  antly  p.  37*2,  note  (g), 
\b)  5  C.  B.,  N.  S.  267. 
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who  deliyered  the  judgment  of  the  Court,  "  that  the  learned 
Jadge  bad  acted  upon  an  erroneous  view  of  the  facts  or  law 
of  the  case,  we  might  review  this  exercise  of  his  discretion.  *• 

Bnt,  generally  speaking,  the  Judge  who  has  tried  the  cause  is 
best  able  to  appreciate  its  character  and  fitness  for  a  superior 
Coart;  and  we,  ought  not  to  overrule  his  discretion,  ex- 
cept upon  much  stronger  grounds  than  have  been  brought 
forward  here.**  I  lay  no  stress  on  the  argument  as  to  the 
time  that  would  be  occupied  in  applications  of  this  kind. 
It  would  be  unbecoming  in  a  Judge  to  decline  a  jurisdic- 
tion on  the  ground  that  the  exercise  of  it  would  lead  to 
considerable  loss  of  time.  I  agree  that  it  is  not  a  discretion 
to  be  lightly  thrown  away  or  capriciously  refused  to  be 
exercised:  it  is  a  judicial  discretion  which  the  legislature 
has  thought  fit  to  repose  in  the  Judges,  but  which  I  think 
we  should  best  exercise  by  refusing  this  application,  and 
the  ground  of  my  judgment  is,  that  the  case  now  before  us 
seems  to  me  substanUally  the  same  as  that  before  the  Judge 
at  Nisi  Prius,  who,  in  the  exercise  of  his  discretion,  refused 
the  application,  and  therefore  we  ought  not  to  interfere, 
unless  we  are  satisfied  that  the  action  was  properly  bronght 
in  this  Court,  in  other  words,  that  it  was  fit  to  be  brought  in 
a  superior  Court. 

Then  is  thb  case  substantially  the  same  as  that  before  the 
Judge  at  Nisi  Prius  ?  I  think  it  is,  and  that  there  is  no 
material  difference  between  the  aspect  of  the  case  now  before 
us,  and  that  which  was  presented  when  the  Lord  Chief  Baron 
was  called  upon  to  interfere.  Two  or  three  circumstances 
have  been  adverted  to  in  the  argument.  The  affidavit  states 
that  the  action  was  brought  to  clear  the  plaintiff's  character; 
and  nobody  can  doubt  that  point  was  propounded  for  the 
consideration  of  the  jury.  Then  it  is  said,  the  defendants  have 
made  the  cause  a  special  jury ;  but  there  is  nothing  in  that 
fiict  which  was  not  apparent  at  Nisi  Prius.     It  might  have 
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been  important  to  them  that  the  cause  should  be  tried  by  a 
special  jiiry^  and  they  obtained  one  at  the  peril  of  paying 
the  costs  of  it  if  the  cause  was  not  fit  to  be  tried  by 
such  a  jury.     Another  fact  relied  on  is  that  the  defendants 
changed  the  venue  from  Hertford  to  Middlesex ;  but  that 
is  not  material.     The  defendants  appear  to  have  been  under 
the  impression  that  they  required  the  attendance  of  two 
of  the  Judges  of  this  Courts  who,  in  the  ordinary  course  of 
events^  might  have  been  in  different  parts  of  the  country, 
and  that  their  attendance  would  be  best  secured  by  changing 
the  venue  to  Middlesex  instead  of  having  the  cause  tried 
at  the  assizes.     Then  we  are  asked,  if  any  one  of  us,  when 
at  the  bar,  would  have  advised  the  plaintiff  to  bring  this 
action  in  a  County  Court     My  answer  is,  that  counsel 
advise  with  reference  to  the  facts  laid  before  them,  and,  for 
the  purpose  of  giving  an  opinion,  assume  those  facts  to  be 
true.     Here  many  of  the  facts  must  have  been  repudiated 
by  the  jury  when  they  found  a  verdict  for  40«.  only*     There- 
fore, that  is  an  observation  which  ought  not  to  weigh  with 
the  Court.     We  must  regard  the  facta  as  they  have  been 
estimated  by  the  jury,  and  they  have  a  verdict  establishing 
negligence,  but  estimating  the  damages  at  40s.  only.  Upon 
these  grounds  I  have  come  to  the  conclusion  that  the  rule 
ought  to  be  dischaiged.     Though  the  legislature  has  given 
us  this  jurisdiction,  I  think  it  ought  not  to  be  exercised 
when  we  roust  determine  upon  the  same  state  of  facts  as 
those  before  the  Judge  at  Nisi  Prius ;  and  in  my  judgment 
the  facts  before  us  are  substantially  the  same  as  before  the 
Lord  Chief  Baron. 

Wilde,  B. — I  agree  that  the  rule  ought  to  be  dischaiged. 
The  meaning  of  the  4th  section  of  the  15  &  16  Vict,  a  54 
is  in  some  measure  to  be  gathered  by  looking  at  the  general 
nature  of  the  provisions  of  the  County  Court  Acts.  By  the 
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firet  Act,  9  &  10  Vict,  c,  95,  s.  129,  if  an  action  was  com-       1861. 
menced  in  a  superior  Court,  and  the  plaintiff  recovered      ""^ 
less  than  20L  in  contract,  and  51.  in  tort,  he  was  deprived  ^- 

of  his  costs  absolutely  ;  and  the  exception  was,  if  the  Judge 
who  tried  the  cause  certified  that  the  action  was  fit  to  be 
brought  in  a  superior  Court  No  power  to  certify  was  con- 
fided to  a  Judge  at  Chambers  or  the  Court.  That  power 
was  first  given  to  them  by  the  13  &  ]4  Vict.  c.  61,  s.  13. 
Then  came  the  15  &  16  Vict.  c.  54,  the  4th  section  of 
which,  after  repealing  the  I3th  section  of  the  13  &  14  Vict 
c.  61,  gave  to  the  Court  and  a  Judge  at  Chambers  the  same 
power  to  certify  as  had  been  previously  given  to  the  judge 
at  the  trial  It  was  argued  that  that  enactment  gave  the  Court 
jurisdiction  to  review  the  decision  of  the  Judge  at  Nisi 
Prius«  I  think  it  did  not :  and  that  seems  to  me  manifest 
since  there  is  no  power  whatever  in  the  Court  to  reverse 
the  decision  of  the  Judge  at  Nisi  Prius,  if  he  decided  that 
the  plaintiff  was  entitled  to  costs.  Where  there  is  an  appeal 
it  is  not  for  one  party  only,  but  for  both  parties.  .  If  this 
were  to  be  looked  upon  as  an  appeal  the  plaintiff  might 
appeal  to  a  superior  Court,  but  the  defendant,  if  the  deci- 
sion of  the  Judge  was  against  him,  would  have  no  appeal. 
Therefore  this  is  not  an  appeal ;  it  is  an  original  jurisdiction 
given  to  the  Court  and  a  Judge  at  Chambers.  The  ques- 
tion b,  how  ought  we  to  exercise  it  ?  The  power  given  to 
the  Judge  at  Nisi  Prius  is  necessarily  confined  to  the  case 
at  the  trial;  and,  without  interfering  with  that  power,  cases 
might  occur  in  which  it  would  be  proper  that  the  Court  or 
a  Judge  should  decide  whether  the  plaintiff  is  entitled  to 
costs.  That  is  ample  reason  for  conferring  the  jurisdic- 
tion ;  and  no  doubt  there  are  cases  in  which  it  might  be 
very  properly  exercised,  independently  of  what  was  done 
by  the  Judge  at  Nisi  Prius, — cases  in  which  fresh  matter 
has  arisen  or  come  to  the  knowledge  of  the  plaintiff  since 
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1861.        the  trial.     But»  in  my  opinion,  when  the  question  is  raised 
upon  similar  materials  to  those  before  the  Judge  at  Nisi 
Priusy  we  ought  not  to  give  the  plaintiff  his  costs,  unless 
we  see  a  very  strong  and  cogent  reason  for  it.   I  am,  there- 
fore, quite  prepared  to  agree  with  the  rest  of  the  Court  in 
the  view  which  they  have  taken.  Then,  as  to  what  constitutes  a 
sufficient  reason  for  bringing  the  action  in  a  superior  Court 
A  great  deal  has  been  said  in  aiguroent  which  I  can  in  no 
way  sanction.   If  an  action  is  not  fit  to  be  brought, — and  by 
that  I  do  not  mean  an  action  that  will  not  lie,  but  an  action 
brought  for  collateral  purposes,  brought  coUusively,  or  (of 
which  there  are  many  instances)  brought  as  an  advertise- 
ment, in  short,  actions  brought  for  any  other  than  the  fiur 
and  ostensible  object  of  recovering  a  debt  or  damages, — I 
cannot  agree  that  the  Judge  at  Nisi  Prius  ought  not  to  con- 
sider whether  the  action  was  fit  to  be  brought  in  a  superic^ 
Court,  but  ought  to  assume  it,  because  of  the  number  and 
position  of  the  witnesses,  and  the  respectability  of  the  parties. 
It  seems  to  me  that  the  Judge,  in  exercising  the  power  con- 
ferred by  the  legislature,  has  the  fullest  discretion,  upon  a 
review  of  the  action  and  all  its  attendant  circumstances,  to 
consider  whether  there  was  sufficient  reason  for  bringing  it 
in  the  superior  Court     I  have  said  thus  much  as  to  what 
constitutes  sufficient  reason ;  but  the  foundation  of  my  judg- 
ment is,  that  the  Judge  who  tried  this  cause  has  expressed 
his  opinion,  and  I  am  not  satisfied  that  he  was  wrong. 

Pollock,  C.  B. — ^I  abstained  from  giving  judgment  in 
this  case  until  my  learned  brothers  had  expressed  their 
opinion,  because,  although  not  actually  an  appeal  fiom 
my  judgment,  substantially  it  is  so ;  and,  in  such  cases,  it 
is  right  that  the  Judge  appealed  from  should  not  fint 
deliver  his  opinion.  I  am,  however,  entirely  of  the  same 
opinion  as  that  expressed  by  my  learned  brothers^  and  I 
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think  it  would  be  mischievous  to  come  to  any  other  con-  1861. 
dusioD.  No  argument  has  been  advanced  on  the  part 
of  the  plaintiff  that  would  not  be  quite  as  forcible  for  the 
purpose  of  calling  on  us  to  decide  in  his  favour,  if  the 
damages,  instead  of  being  40«.,  had  been  Is,  or  one  farthing. 
Tbe  aigument  was,  that  the  plaintiff  had  a  right  to  40«.,  and 
therefore,  he  had  a  right  to  sue  for  it  in  this  Court  That 
woald  apply  to  a  farthing, — he  had  a  right  to  a  farthing, 
therefore  he  had  a  right  to  recover  that  farthing  in  this 
Court,  at  the  expense  of  several  hundred  pounds.  That, 
io  mj  judgment  is  so  contrary  to  all  sense  of  equity,  and 
nataral  sense  of  justice,  of  which  no  lawyer,  in  spite  of 
technicalities,  can  entirely  divest  himself,  that  it  never  can 
he  the  rule  by  which  the  Judges  should  exercise  the  power 
given  by  this  act  of  parliament. 

It  has  been  urged  that  this  is  a  case  which,  from  its 
novelty  and  importance,  ought  to  be  tried  in  this  Court, — 
a  case  which  was  considered  by  tbe  defendants  so  important, 
that  they  moved  for  a  special  jury,  and  to  change  the  venue. 
Bat  the  distinction  that  occurs  to  my  mind  is  this, — you 
must  look,  not  merely  to  the  novelty  of  the  case»  or  the 
amount  claimed,  because  any  unheard  of  demand  might 
poflsibly  require  the  attention  of  the  learned  Judges,  or  the 
intelligence  of  a  special  jury,  but  you  must  look  at  the  parti- 
cular instance  and  the  kind  of  action  before  the  Court     It 
is  not  because  a  plaintiff  claims  10,000/.,  he  is  to  have  his 
costs  if  he  recovers  405.  or  one  farthing.     It  must  be  seen 
whether  the  real  ground  of  claim  is  such  as  justified  tbe 
bringing  the  action  in  a  superior  Court     Here  that  is 
settled,  and  conclusively  settled,  by  the  verdict  of  the  jury. 
For  these  reasons^  I  concur  with  my  learned  brothers  that 
the  rule  ought  to  be  discharged. 

Rule  discharged. 
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^^'  ^  Eearon  t7.  Peabson  and  Another. 

^e  defend-  J[  HE  declaration  stated  that  the  plaintiff,  as  owner  of  the 

^^'"I'^pwty,  ship  **  Active,"  agreed  with   the   defendants,   by  charter- 

load  on  board  party,  as  follows : — 

"^i^;  "  Liverpool,  Dec  17, 1860. 

be  loaded  **  ^  hereby  engage  with  Messrs.  Pearson  and  Knowles, 

d^tch."  ^  receive  and  load  on  board  my  vessel,  the  ••Active,"  of 

Tht^  defend-  Dublin,  being  tight,  strong,  &c.,  a  fall  and  complete  cargo 

menced  load-  of  coals,  about  110  tons,  and  proceed  to  Dublin,  or  so  near 

ing  by  bring- 
ing the  coal  as  she  can  safely  get,  and  deliver  same  per  bills  of  lading 

in  boata  along  ,             ,                                                                                             - 

acsnaltothe  on  being  paid  freight  at  the  rate  of  6f.  6i/.  per  ton  of 

dock  wbei^ 

the  plaintifirs  20  cwt.,  and  2l«.  gratuity,  and  allow  20  tons  per  working 

befOTe  the  ^^J  ^^^  discharging,  or  if  longer  detained,  to  be  paid  40i:> 

^pleted  a  P^'  ^^^  demurrage.  (The  act  of  God,  the  Quecn*s  enemies, 

"^Sr^^  fire,  and  all  and  every  other  dangers  and  accidents  of  the 

canal  nnnari-  scas,  rivers,  and  navigation,  of  whatever  nature  and  kind 

gable,  and  ]                     &          > 

the  ship  was  soever  during  the  said  voyage,  always  excepted.)    To  be 

detained 

thirty-four  loaded  with  usual  dispatch.     Penalty  for  non-performance 

that  the      '  ^^  ^^  agreement  estimated  amount  of  freight. 

expression  ,-.,         ,^         nr    tt-             » 

••  nsnal  dis-  (Signed)    **  W.  Rearon. 

patch"  meant 

"rh*^f*^^  "We  hereby  engage  to  load  said  vessel  on  the  above 

sons  who  have  terms.     Vessel  to  load  in  Nelson  Dock. 

a  cargo  ready 

MdSfftC  (Signed)    «  Pearson,  Knowles  &  Co." 

wererespon-  Averments. — That  the  plaintiff  was  always  ready  and 

delay. ^^    ^  willing  to  receive  and  load  on  board  the  said  ship  the  said 

cargo  of  coal,  and  that  all  conditi<ms  had  been  performed, 

« 

and  things  happened,  and  times  elapsed  to  entitle  the  plain- 
tiff to  have  the  said  ship  loaded  with  the  usual  dispatch, 
according  to  the  said  charter- party. — Breach:  that  the  said 
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ship  was  not  loaded  by  the  defendants  with  the  usual  dis-        1861. 
patch,  according  to  the  said  charter-party,  but,  on  the  con-      ^^^^'^^ 
trary  thereof,  was  detained  by  the  defendants  for  two  months      _    «• 
beyond  the  usual  time  for  loading. 

Plea  (inter  alia). — ^That  the  said  ship  was  loaded  by  the 
defendants  with  usual  dispatch,  according  to  the  said  charter- 
party. — Issue  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  charter-party  men- 
tioned in  the  declaration  was  signed  on  the  17th  of  Decem- 
ber. On  the  21  St  the  plaintiflTs  vessel,  the  ** Active,"  was 
in  the  Nelson  Dock  ready  to  receive  her  cargo,  and  on  that 
day  25  tons  of  coal  were  loaded  on  board.  The  coal  was 
brought  from  a  colliery  at  Wigan  down  a  canal  in  broad 
boats,  called  *' flats."  In  consequence  of  a  severe  frost 
which  then  occurred  the  canal  was  frozen,  and  no  more 
coal  could  be  brought  by  it  alongside  the  plaintiff's  vessel. 
The  defendants  then  informed  the  plaintiff  that  if  he 
would  take  his  vessel  to  Garston,  a  port  a  few  miles  up 
the  Mersey,  they  could  complete  the  cargo  by  coal  ob- 
tained by  railway.  The  plaintiff  refused  to  do  so,  and  his 
vessel  was  detained  in  the  Nelson  Dock,  waiting  for  the 
coal,  until  the  30th  January.  Evidence  was  adduced  on 
behalf  of  the  plaintiff  to  prove  that  the  loading,  if  done 
with  usual  dispatch,  would  have  occupied  five  days  and  a 
half:  that,  assuming  the  coal  was  alongside  the  vessel,  the 
usual  rate  of  loading  was  twenty  tons  a  day,  and  that  the 
expression  **  usual  dispatch  "  was  well  known  and  so  under* 
stood  in  the  trade. 

The  learned  Judge,  in  summing  up,  told  the  jury  that 
the  defendants  having  undertaken  to  load  the  plaintiff's 
vessel  with  *'  usual  dispatch,"  it  was  for  him  to  say  what 
was  the  meaning  of  that  expression,  and  in  his  opinion 
it  meant  that  the  vessel  should  be  loaded  with  the  usual 
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dispatch  of  persons  who  have  a  cargo  readj  at  liyerpool  for 
loading :  that  it  was  for  the  jury  to  saji  as  a  fiict,  what  was 
the  rate  of  such  loading  with  **  usual  dispatch,"  and  there 
was  evidence  that  it  meant  loading  at  the  rate  of  twenty  tons 
a  day.  If  they  believed  the  evidence  the  vessel  ought  to  have 
been  loaded  by  the  27th  of  December,  instead  of  which  the 
loading  was  not  completed  until  the  30th  of  January,  mak- 
ing a  period  of  thirty-four  days  during  which  the  vessel  was 
detained :  that  the  circumstance  of  the  frost  having  set  in» 
and  prevented  the  coal  being  brought  up  the  canal  from 
Wigan,  did  not  discharge  the  defendants  from  their  obli- 
gation to  load  the  vessel  in  proper  time,  nor  deprive  the 
plaintiff  of  his  right  to  compensation  for  the  detention. 

The  jury  found  that  the  vessel  was  not  loaded  with 
**  usual  dispatch,''and  a  verdict  was  entered  for  the  pluntiff, 
with  66L  damif^es. 

Breti  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The  question  is,  what  is  the  meaning  of  the 
expression  in  the  charter-party  '*  to  be  loaded  with  usual 
dispatch*'?  The  learned  Judge  ruled  that  it  meant  the  usual 
dispatch  of  persons  who  have  a  caigo  ready  at  Liverpool 
for  loading,  which  would  be  at  the  rate  of  twenty  tons 
a  day.     But  the  charter-party   must  be  construed   with 
reference  to  the  circumstances  under  which  it  was  made, 
and  the  intention  of  the  parties  at  the  time  they  entered 
into  it.     Now,  both  parties  knew  that  the  vessel   was 
to  be  loaded  in   the  Nelson  Dock,  and  that  the  usual 
course  was  to  bring  coal  from  the  Wigan  C<dliery  along  a 
canal ;  they  also  knew  that  the  navigation  of  the  canal 
might  be  impeded  by  frost.     Under  those  drcomslanoes 
the  defendants  undertook  to  load  with  the  usual  dispatch 
of  persons  who  got  coal  from  Wigan.     [  WiUe,  B. — The 
charter-party  makes  no  mention  of  the  place  from  which 
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the  coal  is  to  come,  or  how  the  yessel  is  to  be  loaded.]       1861. 

There  is  an  express  stipulation  to  *<  allow  twenty  tons  per 

wori[iiig  day  for  dischai^ging,**  but  the  defendants  do  not 

undertake  to  load  twenty  tons  a  day ;  they  only  undertake 

to  load  with  **  usual  dispatch/'  that  is,  to  use  all  diligence 

which  persons  loading  in  that  manner  usually  use.    The 

delay  was  in  some  measure  caused  by  the  plaintifl^  who 

lefbaed  to  take  his  ship  to  Garston,  where  the  cargo  might 

hate  been  completed.     The  defendants  ought  not  to  be 

nspoDsible  fiur  delay,  which  on  their  part  was  unavoidable : 

Barrit  ?•  Dreuman  (a). 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 
to  be  no  rule.  The  question  is,  what  did  the  parties  mean  • 
by  the  expressions  they  have  used  ?  It  is  contended  that 
they  meant  something  diflferent  from  the  natural  and  obvious 
meaning  of  the  words.  But  it  would  lead  to  endless  confusion, 
if»  where  the  language  is  plain,  we  should  put  a  different 
interpretation  upon  it  according  to  the  presumed  intention 
of  one  or  other  of  the  parties.  The  only  occasion  on  which 
words  receive  a  meaning  different  from  their  natural  import 
is  where,  by  usage,  they  have  acquired  a  particular  meaning 
io  a  certain  trade,  or  where  a  well  known  established  custom 
controls  or  is  embodied  in  a  particular  expression.  As  my 
brother  Wilde  pointed  out,  the  time  of  loading  has  no  refer- 
ence to  the  place  from  which  the  cargo  is  to  come.  The 
ooals  were  to  be  brought  to  the  Nelson  Dock  and  loaded 
there,  and  the  plaintiff  was  under  no  obligation  to  receive 
them  elsewhere. 

Braxwell,  B. — I  am  of  the  same  opinion.  I  think  the 
samming  up  of  my  brother  Martin  was  perfectly  correct. 
As  my  brother  WUde  observed,  the  stipulation  is  simply  as 

(a)  9  Exch.  485. 
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to  loading  the  ship,  without  reference  to  the  mode  of  doing 
it.  For  aught  I  know  the  mode  of  loading  may  be  by 
bringing  the  coal  in  flats  alongside  the  vessel,  or  it  may  be 
by  bringing  it  by  railway  or  in  carts ;  but  inasmuch  as  the 
charterers  must  be  allowed  a  reasonable  time  for  bringing 
the  coal  alongside  the  vessel,  whether  it  be  up  the  river  in 
flats,  or  in  carts  from  a  yard,  it  is  agreed  that  they  shall 
load  **  with  usual  dispatch,"  and  therefore,  whatever  the  mode 
of  loading,  they  must  do  it  within  the  usual  time.  If  the 
frost  intervenes  and  prevents  them^  or  the  roads  are  broken 
up  so  that  their  cart  cannot  get  to  the  dock,  they  must  bear  the 
loss.  "  Usual  dispatch"  includes  the  ordinary  time  for  bring- 
ing the  cai^o  to  the  place  of  landing  and  loading.  In  this 
case  that  time  has  been  exceeded — by  no  fault,  it  is  true,  of 
the  charterers,  but  still  it  has  been  exceeded,  and  they  are 
responsible. 

Wilde,  B. — I  am  of  the  same  opinion.  The  stipulation 
that  the  vessel  shall "  be  loade<l  with  usual  dispatch**  does  not 
relate  to  the  facilities  which  the  charterers  may  have  in  their 
trade  of  getting  the  coal  alongside  the  vessel,  but  to  the 
putting  it  on  board.  But  even  supposing  that  stipulation 
has  reference  to  circumstances  attending  the  bringing  the 
coal,  it  is  clear  that  the  vessel  was  not  loaded  with  *^  usual 
dispatch."  The  question  then  is,  who  is  to  sustain  the  loss?  It 
has  been  long  ago  decided  that,  in  cases  of  this  kind,  the  mis- 
fortune must  fall  upon  the  person  who  contracted  to  do  the 
act.  The  argument  for  the  defendants  amounts  to  this,  that 
the  words  *' usual  diligence"  should  be  substituted  in  the 
charter-party  for  the  words  "  usual  dispatch.'' 

Martin,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  vessel  was  not  loaded  with  *<  usual  dispatch"  within 
the  meaning  of  the  charter-party,  and  the  loss  must  fall  on 
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the  charterers,  not  on  the  shipowner.  The  word  "  usual " 
shews  that  the  cargo  was  to  be  put  on  board  in  the  ordinary 
way.  If  the  argument  for  the  defendants  were  correct,  this 
consequence  would  follow,  that  there  would  be  one  time  for 
loading  the  vessel  when  the  coal  was  brought  from  New- 
castle, another  when  brought  from  Derbyshire,  and  another 
when  brought  from  Wigan,  and  so  a  different  time  for  every 
place  from  which,  by  possibility,  the  coal  might  come. 

Rule  refused. 


BissiLL  V.  Williamson.  ^<w.  ll. 

J  HE  following  case  was  stated  on  appeal,  from  the  de-  It  is  no  answer 
cidon  of  the  judge  of  the  County  Court  at  Nottingham.       of  ejectment 
This  is  an  action,  under  19  &  20  Vict.  c.  108,  s.  50^  to  couri,*thaT 
recover  from   the   defendant  possession  of  two  closes  of  ^^^^nt 
land  situate  at  Arnold,  in  the  county  of  Nottingham,  and  ^^^  ^®  ^*°^® 

•'  o         '  cause  is  pend- 

Wfls  commenced  by  plaint,  entered  in  the  County  Court  of  ^^g  ^.  &  _ 

"  *  ^  "^  snpenor  Court. 

Nottinghamshire,  holden  at  Nottingham,  on  the  1st  day  of 
May,  1861. 

On  the  11th  day  of  April,  1861,  the  plaintiff  commenced 
an  action  of  ejectment  against  the  defendant,  in  the  Court 
of  Exchequer,  under  the  Common  Law  Procedure  Act, 
1852,  ss.  168,  169,  to  recover  possession  of  the  same  two 
closes  of  land.  On  the  25th  day  of  April,  1861,  the  de- 
fendant appeared  to  the  writ  of  ejectment,  to  defend  for  the 
whole  of  the  land  therein  mentioned,  and  the  said  action  of 
ejectment  was  pending  on  the  21st  day  of  May,  1861,  on 
which  day  the  said  plaint  was  brought  on  for  hearing,  in 
the  said  County  Court  at  Nottingham,  and  the  defendant 
and  his  attorney  attended  the  hearing  of  the  said  cause  in 
the  County  Court,  and  pleaded,  or  offered  as  a  defence, 
and  proved,  the  pendency  of  the  said  action  of  ejectment 
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1861.        in  the  Court  of  Exchequer  of  Pleas ;  and  ihe  judge  of  the 
]^^^      County  Court  then  called  upon   the  plaintifiTs  attorney 
^'  and  counsel  to  give  an  undertaking  to  discontinue  tbe 

said  action  in  the  Exchequer  of  Pleas,  and  to  pay  the  de- 
fendant any  costs  Incurred,  or  to  be  incurred,  by  defendant 
in  pursuance  of  such  last  mentioned  action.  The  defend* 
ant's  attorney  objected  to  receive  any  such  undertaking; 
but,  notwithstanding  (the  plaintiff's  counsel  and  attorney 
haying  given  such  undertaking),  the  judge  disallowed  the 
defendant's  said  plea  or  defence,  and  made  an  order  that 
the  defendant  should  give  to  the  plaintiff  possession  of  the 
said  two  closes  of  land  and  pay  the  costs. 

The  plaintiff  has  since  discontinued  the  action  in  the 
Exchequer  of  Pleas,  and  paid  defendant  his  costs,  pursuant 
to  the  undertaking. 

The  following  is  the  defendant's  ground  of  appeal,  as 
stated  in  his  notice  of  appeal. 

That  on  the  defendant's  plea  or  defence,  that  an  action 
for  the  same  cause  had,  before  the  commencement  of  the 
said  action  in  the  County  Court,  been  commenced  and  was 
then  pending  in  the  Court  of  Exchequer  of  Pleas,  farther 
proceedings  in  the  said  cause  in  the  County  Court  ought 
to  have  been  stayed,  or  the  plaintiff  ought  to  have  been 
nonsuited  in  the  County  Court,  or  the  verdict  ought  to 
have  been  entered  for  the  defendant. 

The  question  for  the  opinion  of  the  Court  of  Exchequer 
is — Was  the  defendant's  plea  or  defence  of  the  pendency 
of  the  action  of  ejectment  in  the  Exchequer  of  Pleas  a 
good  plea  or  defence  in  bar  to,  or  in  abatement  of,  the 
action  in  the  County  Court;  and  thereon  ought  further 
proceedings  to  have  been  stayed  in  the  County  Court,  or 
ought  the  plaintiff  to  have  been  nonsuited,  or  ought  a  ver- 
dict to  have  been  entered  for  the  defendant,  notwithstanding 
such  undertaking  as  aforesaid  ? 
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Cave^  for  the  appellant. — The  judge  of  the   County        1861. 
Court  ought  to  have  nonsuited  the  plaintiff,  on  the  ground      ^^^^ 
that  another  action  was  depending  in  this  Court  for  the  ^     v* 
same  cause :  Com.  Dig.  tit.  *'  Abatement"  (H.  24.)    In  an 
action  of  trover  in  the  Exchequer  for  a  quantity  of  cotton, 
the  defendant  pleaded  that  the  plaintiff  had  another  action 
depending  in  the  King*s  Bench,  for  the  same  trover  and 
conversion  of  the  same  goods,  and  the  plea  was  held  good, 
although  the  first  action  was  pending  in  another  Court: 
Sparn^s  Case  {a).    [Channell,  B. — Can  a  defence  whith  is 
only  available  in  a  superior  Court  by  plea  in  abatement, 
be  set  up  in  a  County  Court,  where  there  are  no  pleadings]. 
The  maxim  of  law, "  nemo  debet  bis  vexari,  si  constet  curiae 
qaod  sit  pro  una  et  eadem  causa,"  applies  equally  to  a 
County  Court  as  a  superior  Court.    By  the  9  &  10  Vict, 
c.  95,  s.  89,  the  judge  has  *'  power  to  nonsuit  the  plaintiff 
in  every  case  in  which  satisfactory  proof  shall  not  be  given 
to  him  entitling  either  the  plaintiff  or  the  defendant  to  the 
jtldgment  of  the  Court,"  and  in  this  case  that  power  ought 
to  have  been  exercised.    [Channdl,  B. — Each  Court,  in  its 
discretion,  may  stay  proceedings  if  another  action  for  the 
same  cause  is  pending  in  another  Court]     The  defendant 
was  not  bound  to  apply  to  stay  the  proceedings,  but  had  a 
right  to  avail  himself  of  the  objection  as  a  defence  to  the 
action  in  the  County  Court     It  is  true  that  the  pendency 
of  an  action  in  an  inferior  Court  is  no  answer  to  an  action 
in  a  superior  Court :  Sparn^s  Case  (a) ;  but  that  is  in  conse- 
quence of  the  antiquity  and  dignity  of  the  superior  Courts. 
The  judge  of  the  County  Court  required  an  undertaking 
to  discontinue  the  action  in  this  Court,  and  pay  the  defend- 
ant's costs.     [Pofloci,  C  B. — That  was  an  irregular  pro- 
ceeding.]    The  undertaking  was  of  no  avail,  as  there  was 
no  means  of  enforcing  if.     [Pollock,  C.  B. — The  judge 

(a)  5  Rep.  61  a. 
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might  have  adjourned  the  hearing  of  the  cause  until  the 

action  in  this  Court  was  discontinued.]     The  test  is,  not 

V.  whether  an  action  b  pending  at  the  time  of  hearing,  but 

WiLLIAllSOir. 

at  the  time  when  the  plaint  issued.  In  Haigh  v.  Paris  (a) 
this  Court  stayed  the  proceedings  in  an  action  on  a  special 
contract,  until  a  prior  action  of  debt  for  the  same  cause 
had  been  discontinued  or  otherwise  determined.  There 
Rolfe,  B.,  in  his  judgment,  referred  to  Tknutout  d.  Park  v. 
Troublesome  {b\  where  Chappie^  J.,  s^d  that  **  the  reaaon 
of  staying  proceedings  in  one  ejectment  where  another  is 
brought,  is  because  the  first  cannot  be  pleaded  in  bar  to 
the  other-^^He  also  referred  to  The  Earl  of  Bedford  y. 
Bishop  of  Exeter  (c)^ 

C*  G.  Merewether  appeared  for  the  respondent,  but  was 
not  called  upon  to  argue. 

Pollock,  C.  B. — I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  plaintiflF  in  the  County  Court  was  entitled 
to  recover  possession  of  the  premises ;  he  established  his 
title,  and,  having  done  so,  the  judge  of  the  County  Court 
was  right  in  giving  him  judgment  It  is  said  that  the 
defendant  had  a  good  answer  to  the  action ;  because  if  it  had 
been  brought  in  one  of  the  superior  Courts,  he  might  have 
pleaded  in  abatement  the  pendency  of  another  action  for  the 
same  cause.  But  we  ought  to  look  at  the  substance  of  the 
matter;  and  in  this  case  it  is  sufficient  to  say  that,  when 
the  plaintiff  obtained  judgment  in  the  County  Court,  this 
Court  would  have  stayed  the  proceedings,  and  made  the 
plaintiff  pay  the  costs  of  the  action  in  this  Court.  Looking 
at  the  substance  of  the  jurisdiction  of  the  CountyCourts,  I 
think  it  was  never  intended  to  fetter  their  proceedings  by 
pleas  in  abatement 

(a)  16  M.  &  W.  144.  (6)  Andr.  297^ 

(c)  Hob.  137 ;  1  Browal.  163. 
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Bbamwell,  B. — I  am  of  the  same  opinion.    I  think  this 
a  plain  case.   There  were  three  possible  terminations  of  the 
action  in  the  County  Court     One  was  judgment  in  favour  ^     <^- 
of  the  defendant,  but  that  the  judge  could  not  have  given, 
becaaae  the  plaintiff  proved  his  case*     Another  was  a  non- 
suit, which  a  judge  of  a  County  Court  can  only  direct 
when  no  satis&ctory  proof  is  given  to  him,  entitling  either 
the  plaintiff  or  defendant  to  recover,  and  here  proof  was 
given  that  the  plaintiff  was  entitled  to  recover.     The  only 
remaining  course  was  the  one  which  the  judge  took,  viz., 
to  give  judgment  for  the  plaintiff.     It  would  be  strange  if 
the  result  of  an  action  of  ejectment  was  not  the  same  in  a 
Coonty  Court  as  in  a  superior  Court.     In  this  case  the 
plaintiff  would  have  recovered  in  the  superior  Court;  then 
why  should  he  not  recover  in  the  County  Court  ?    It  may 
be  that  the  superior  Court  would  have  stayed  the  proceed- 
ings in  the  County  Court,  but  the  question  before  the 
Judge  of  that  Court  was,  whether  he  ought  to  find  for  the 
plaintiff  or  the  defendant,  or  direct  a  nonsuit.  It  may  be  fur- 
ther observed  that  in  an  action  of  ejectment  there  never  can 
beany  proceeding  analogous  to  a  plea  in  abatement,  because 
the  plaintiff,  by  his  writ,  says,  **  I  am  entitled  to  possession," 
and  therefore  matter  in  abatement  can  be  no  reason  for  the 
defendant  holding  the  land. 

Chanhbll,  B. — This  is  an  appeal  against  the  decision 
of  the  judge  of  a  County  Court,  and  the  grounds  of  appeal 
are  three,  viz.,  that  the  proceedings  ought  to  have  been 
stayed,  or  the  plaintiff  ought  to  have  been  nonsuited,  or 
the  verdict  ought  to  have  been  entered  for  the  defendant. 
I  am  clearly  of  opinion  that  the  two  last  objections  are 
wholly  untenable ;  and  the  only  question  is,  whether  the 
proceedings  ought  to  have  been  stayed  ?  This  is  a  pro- 
ceeding under  the  50th  section  of  the  19  &  20  Vict.  c.  108, 
which  gives  jurisdiction  to  a  judge  of  a  County  Court,  not 
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in  every  action  of  ejectment,  but  in  actions  of  ejectment  of 
a  limited  class,  viz.,  where  neither  the  value  of  the  premises 
WiLUAMaoH  °®^  ^^®  ^^^  exceeds  50/.,  and  the  interest  of  the  tenant 
has  expired,  or  has  been  determined  by  a  notice  to  quit. 
Upon  proof  of  those  facts,  the  judge  is  to  order  that  pos- 
session of  the  premises  be  given  up  by  the  defendant  to  the 
plaintiff,  unless  good  cause  be  shewn  to  the  contrary.  Here 
it  is  not  pretended  that  the  value  of  the  premises,  or  the  rent, 
exceeds  50il,  or  that  the  interest  of  the  tenant  has  not 
expired  by  effluctuation  of  time,  but  it  is  simply  said  that 
another  action  of  ejectment,  for  the  same  cause,  is  pending 
in  a  superior  Court.  But  that  is  matter  upon  which  the 
judge  must  exercise  his  discretion,  and  I  do  not  think  we 
are  at  liberty  to  review  it.  The  judge  may  look  at  all  the 
circumstances,  and  if  the  pendency  of  the  other  action  was 
a  sufficient  reason  for  not  ordering  possession  of  the  premises 
to  be  given  up,  when  an  undertaking  was  given  to  abandon 
the  proceedings  and  pay  the  costs,  there  was  good  ground 
for  making  the  order. 

Wn^DE,  B.,  concurred. 

Appeal  dismissed. 


Nov.  16.  AnGELL  t7.  FeLOATE. 

A  Judge  has      X  HE  declaration  stated  that  the  defendant  was  tenant  to 

power,  under        .  ,  .     .«,     ^ 

the  3id  section  the  plaintiff  of  a  certain  messuage  and  premises  on  the 
Law  Procedure  terms  (amongst  others)  that  the  defendant  should  keep  in 
refer  to  arbi-  ^ep&ir  the  Said  messuage  and  premises  during  the  said 
^ioTfOT  tenancy,  and  at  the  expiration  thereof  should  deliver  op  to 
dilapidations,    the  plaintiff  the  same,  in  the  like  state  and  condition  as 

the  same  then  were,  reasonable  wear  and  tear  excepted. 

And  the  said  tenancy  afterwards  expired. — Breach:  that 
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the  defendant  during  the  said  tenancy  did  not  keep  in  repair 

the  said  messuage  and  premises  and  every  part  thereof,  nor 

tc  the  expiration  of  the  tenancy  did  the  defendant  deliver  9. 

Fbloati. 
Dp  to  the  plaintiff  the  same  in  the  like  state  and  condition 

tt  the  same  were  at  the  time  of  the  defendant  becoming 
tenant  as  aforesaid,  reasonable  wear  and  tear  excepted. — 
And  also  for  that,  by  deed,  dated  the  1 2th  day  of  August, 
1856,  the  plaintiff  agreed  to  let  to  the  defendant,  and  the 
defendant  agreed  to  take  a  certain  messuage  and  premises 
for  the  term  of  three  years  from  the  11th  day  of  August 
then  instant,  and  so  on  from  year  to  year  until  six  months* 
pievioos  notice  to  quit  should  be  given  by  the  defendant. 
And  the  defendant  thereby  covenanted  with  the  plaintiff 
to  keep  in  repair  the  said  messuage  and  premises,  and  every 
part  thereof,  during  the  said  tenancy,  and  at  the  expiration 
thereof  to  deliver  up  to  the  plaintiff  the  same  in  the  like 
state  and  condition  as  the  same  then  were,  reasonable  tear 
and  wear  excepted.     And  the  said  tenancy  afterwards  ex- 
pired.— Breach:    that  the    defendant  did  not,  after  the 
Disking  of  the  said  deed  and  during  the  said  tenancy,  keep 
in  repair  the  said  messuage  and  premises  and  every  part 
thereof,  and  at  the  expiration  of  the  said  tenancy,  although 
the  defendant  delivered  up  to  the  plaintiff  the  same,  yet  he 
did  not  deliver  up  the  same,  and  the  same  were  not,  in  the 
like  state  and  condition  as  the  same  were  at  the  time  of  the 
^ingofthe  said  deed,  reasonable  tear  and  wear  excepted. 
Plea.— Payment  into  Court  of  10/.;  and  that  the  said 
mm  is  enough  to  satisfy  the  claim  of  the  plaintiff. 

Replication. — That  the  said  sum  of  10/L  is  not  enough  to 
ntisfy  the  plaintiff's  claim  in  respect  of  the  matters  herein 
pleaded. 

An  order  was  made  by  Martin^  *B.,  at  chambers,  that  the 
canse  be  referred  to  one  of  the  Masters  of  the  Court  under 
the  statute  17  &  18  Vict.  c.  126. 

▼OU  VIL — V.  S.  D  D  EXCH. 
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1861.  Ball  now  moved  for  a  rale  calling  on  the  pktntiff  to 

shew  cause  why  the  order  of  Martiny  B.,  should  not  be  re- 
8cinded« — This  is  not  a  case  in  which  the  Judge  had  power, 
under  the  17  &  18  Vict.  c.  125,  s.  3,  to  order  a  oompukoiy 
reference.  It  is  not  a  matter  of  mere  account,  but  involves 
disputed  questions  of  fact  One  question  would  be,  what 
was  the  state  and  condition  of  the  premises  at  the  time 
the  defendant  became  tenant  ?  Another  would  be,  what  was 
their  state  and  condition  at  the  expiration  of  the  tenancy  ? 
[Bramwell^  B. — Suppose  the  defendant,  knowing  that  he 
had  broken  his  covenant,  employed  a  builder  to  do  the 
repairs^  and  the  builder  sued  him  for  price,  might  not  that 
matter  be  referred  under  the  statute  ?]  That  would  be  a 
case  within  the  statute.  \^BramweU^  B. — The  Srd  section 
empowers  a  Judge  to  refer  the  matter  in  dispute  '*if  it  con- 
sists wholly  or  m  part  of  matters  of  mere  account."  The 
fact  of  there  being  other  questions  in  dispute  does  not 
mate  the  claim  not  a  matter  of  account]  In  PdkM  v. 
Markwiek  {a\  the  Court  of  Common  Pleas  refused  an  appli- 
cation by  the  plaintiff  to  refer  to  the  Master  an  action  apoo 
bills  of  exchange.  There  CoeUntm^  C.  J.,  said :— <"  The 
plaintiff  sues  the  defendant  as  the  drawer  of  certain  bilk 
It  is  not  a  matter  of  mere  account."  [WiUe^  B.--I0 
Cummins  v.  Birkett  {b\  this  Coort  held  that  an  action  by 
a  rector  against  his  predecessor,  to  recover  damages  for 
dilapidations,  and  in  which  money  was  paid  into  Court, 
was  a  matter  of  mere  account,  within  the  meaning  of  the 
Srd  section  of  the  17  &  18  Vict.  c.  125.]  The  deciuoo  in 
that  case  turned  on  another  point,  for  the  Court  said  that, 
whether  the  matter  in  dispute  was  a  matter  of  account  or 
not,  they  were  clearly  of  opinion  that  it  afforded  no  answer 
to  the  role.  The  statute  requires  two  things:  first,  that 
the  matter  in  dispute  should  consist  wholly  or  in  pait  of 
(fl)  8  C.  B.,  N.  S.  760.  (5)  8  H.  &  K.  156. 
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matten  of  ''mere  account;''  secondly,  that  the  mattery 
though  of  mere  account,  are  such  as  cannot  conveniently 
be  tried  in  the  ordinary  way.     If  it  turned  out  that  the  «• 

premises  were  in  the  same  state  and  condition  as  when 
the  defendant  became  tenant,  no  account  would  have  to 
be  taken ;  it  is  only  in  the  event  of  a  breach  of  covenant 
that  the  matter  in  dispute  involves  an  account.  The  ques- 
tion as  to  what  cases  are  within  the  statute  was  discussed 
in  Chapman  v.  ToU  (a). — He  also  referred  to  Browne  v. 
Emenon{h)^  Murray  v.  The  Sunderland  Dock  Company {c) 
md  Jonen  v.  Beaumont  (dy 

Bramweli*,  B.  («). — I  am  of  opinion  that  the  rule  ought 
to  be  refused.  When  the  Act  first  passed  I  thought  that 
there  was  great  ambiguity  in  some  of  the  expressions  in 
the  3rd  section ;  but  the  Courts  have  put  a  meaning,  and 
s  very  salutary  one,  upon  it,  viz.,  that  where  the  matter 
in  dispute  is  such  that,  according  to  the  old  practice,  the 
cause  would  have  been  referred  by  the  Judge  at  the  trial, 
they  will  avoid  the  scandal  to  the  law,  and  the  waste  of 
time  and  money  of  the  suitors,  by  referring  the  cause  in  the 
fiiBt  instance.  If  a  builder  had  been  employed  to  do  these 
repairs,  it  is  clear  that  an  action  by  him  for  the  price  could 
be  referred  under  this  section,  and  yet  there  might  be  a 
question  of  bci  to  be  decided,  viz.,  whether  the  defendant 
employed  him*  In  this  case  a  question  of  law  might  arise  as 
to  the  performance  of  the  covenant,  but  that  does  not  take 
away  the  power  of  the  Judge  to  refer  it  There  is  scarcely 
s  case  in  which  there  is  not  some  question  of  fact  or  law 
to  be  decided  besides  the  matter  of  account.     Cummins  v. 

(a)  8  £.  &  B.  396.  (0  PoOock,  C.  B.,  and  CAan- 

(6)  17  C.  B.  361.  neO,  B.,  were  in  the  Court  of 

(c)  1  F.  &  F.  179.  Criminal  Appeal. 
(<0  1  F.  &  F.  336. 
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Biriett  (a)  is  an  authority  that  the  order  in  qaestion  was 
properly  made. 

Wilde,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  refused.  I  should  be  sorry  if  any  doubt  were  thrown  on 
the  practice,  as  it  exists,  of  making  orders  of  reference  under 
this  Act,  which  I  consider  a  very  salutary  one.'  It  may  be 
difficult  to  lay  down  any  precise  rule  as  to  the  cases  within 
the  Act,  but  when  it  is  found  that  the  question  to  be  tried 
involves  several  items  of  account,  a  Judge  would  be  doing 
great  kindness  to  the  parties  by  referring  it  to  an  arbitrator, 
because  a  jury  could  not  try  it.  I  think  that  the  order  of 
the  learned  Judge  was  quite  right,  and  that  he  exercised 
a  wise  discretion  in  making  it. 

Rule  refused. 

(a)  3  H.  &  N.  166. 


Although  a 
carrier  nas 
contracted 
with  the 
consignor 
of  ^oodB  to 
deliver  them 


Kov.  18.      The  London  and  North  Western  Railway  Company, 

Appellants;  Bartlett,  Respondent. 

X  HE  following  case  was  stated  on  appeal  from  the  County 
Court  of  Northamptonshire : — 

This  was  a  summons  in  the  County  Court  of  North- 
amptonshire,  holden  at  Brackley,  entered  on  the  let  day 

deliver  them     and  a  jurv  ou  the  19th  day  of  the  same  month. 

at  any  place  "^     ''  •' 

at  which  the 

consignee  has  ordered  their  deliTeir. 

The  plaintiff  having  sold  wheat  oy  sample,  to  be  deliyered  to  the  purchaser  at  his  miH 
sent  it  by  the  defendants'  railway.  On  the  arriyal  of  the  wheat  at  a  station  two  miles  from 
the  mill,  the  defendants  kept  it  there  in  consequence  of  instructions  giren  to  them  by  ih^ 
conmgnee  that  wheat'arriving  for  him  at  the  station  should  not  be  forwarded  to  the  mill 
without  his  written  order.  The  plaintiff  had  no  knowledge  of  these  instructions.  The 
consignee  examined  the  wheat  at  the  station,  but  refused  to  accept  it,  and  whilst  it  remained 
there  it  became  deteriorated  in  quality  ahd  value. — Held^  that  the  consignor  had  no  ri^t  of 
action  against  the  defendants  for  not  deliyering  the  wheat  at  the  mill,  as  the  non-deureiy 
was  by  order  of  the  consignee. 


Railway  Ca 

BaETL£TT. 
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The  particulars  of  demand  were  as  follows : — **  The  plain-        1861. 
tiff  seeks  to  recover  damases  in  this  action,  for  that  the  de-       ^r"-^ 

.       .  LONDOH 

fendaDts,  being  codimon  carriers,  agreed  with  the  plaintiff         akd 

o  1  North 

on  or  about  the  31st  day  of  December  last,  for  reward  in      Webtbrk 
that  behalf,  to  carry  and  convey  from  Brackley  to  Birm- 
ingham, and  from  thence  to  carry,  convey,  and  deliver  into 
the  mill  and  premises  of  Mr.  Badger,  in   Birmingham, 
twenty-eight  quarters  of  wheat,  of  the  value  76/.  lOs.  8rf.  ; 
and  that  in  pursuance  of  such  agreement  the  said  plaintiff 
caosed  to  be  delivered  to  the  defendants,  at  the  Brackley 
Railway  Station,  the  said  twenty-eight  quarters  of  wheat  for 
delivery  as  aforesaid ;  but  that  the  said  defendants  as  com- 
mon carriers  did  negligently  refuse  and  neglect  to  deliver  the 
Haid  com  into  the  mill  and  premises  of  the  said  Mr.  Badger 
in  Birmingham  as  aforesaid ;  whereby  the  said  plaintiff  has 
sustained  damages  to  the  amount  of  24/.  fs.  lOd" 

The  plaintiff  is  a  farmer  at  Whitfield,  near  Brackley ;  the 
defendants  are  carriers  along  their  railway  from  Brackley  to  * 
Birmingham.  On  the  29th  of  December,  1860,  the  plain- 
tiff verbally  sold  to  Badger,  a  miller  at  Birmingham,  twenty- 
eight  quarters  of  wheat,  at  54s.  S<L  per  quarter,  according 
to  sample,  to  be  delivered  to  Badger  at  his  mill  in  Birming- 
ham, carriage  paid  on ;  and  sent  the  wheat  to  the  defendants' 
station  at  Brackley  for  that  purpose. 

Badger  s  mill  is  situated  at  a  distance  of  about  two  miles  from 
the  defendants'  station  at  Birmingham ;  and  the  plaintiff, 
on  delivering  the  wheat  to  the  defendants,  paid  to  them  the 
"station  to  station  rate,**  as  it  is  termed,  of  8|rf.  for  the 
carriage  to  Birmingham,  and  an  additional  charge  of  Is.  6(L 
for  the  carriage  of  it  by  van  to  the  consignee's  mill. 

The  wheat  was  delivered  to  the  defendants  at  Brackley 
on  the  31st  day  of  December.  It  was  dispatched  on  the 
following  day,  and  arrived  at  Birmingham  in  due  course  on 
the  same  day. 


Bik&TLSTT. 
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1861.  Badger  was  in  the  habit  of  haying  lai^ge  quantities  of 

\^r^^^^  grain  sent  to  the  Birmingham  Station,  consigned  to  him, 

AHo  and  in  consequence  of  his  large  business  and  deficiency  of 

Wbstk&it  warehouse  room  at  his  own  mill,  he  gave  instructions  from 

RA1I.WAY  Co, 

9.  time  to  time  to  the  railway  Company  at  Birmingham,  that 

no  wheat  arriving  for  him  at  the  Birmingham  Station  was 
to  be  sent  up  to  his  mill  until  he  had  been  advised  of  it, 
and  had  given  written  orders  for  it  to  be  forwarded. 

The  last  of  such  notices  was  delivered  by  Badger  to  the 
Company  on  or  about  the  24th  of  May,  1859.  It  was 
mgned  by  Badger*s  clerk,  and  was  posted  up  in  the  office  of 
the  clerk  of  the  department  at  the  railway  station  at  Bir- 
mingham, and  was  as  follows: — 

<'May24,  1859. 
**  London  and  North  Western  Railway  Company. 

**  We  have  sent  you  instructions  several  times  not  to 
deliver  any  grain  to  our  mill  unless  you  have  received  oar 
'written  order  for  the  same;  no  matter  whether  pud,  de- 
livered, or  not.  You  have  again  this  morning  delivered  the 
lot  of  Biddle*s  contrary  to  these  orders.  We  beg  to  inform 
you  that  we  shall  in  all  cases  return  to  the  station  any 
wheat  delivered  in  this  way,  from  this  time. 

"For 

"  John  and  Thomas  Badger. 

«  Geo.  E.  Doughty." 

In  consequence  of  these  instructions,  the  usage  and  courK 
of  business  between  Badger  and  the  defendants  was  for  the 
defendants  to  advise  Badger  of  the  arrival  for  him  of  any 
grain  at  their  station,  and  not  to  deliver  the  same  at  Badgcr*s 
mill  until  they  had  received  instructions  firom  him  to  do  sa 
On  the  arrival  of  the  wheat  at  the  Birmingham  Station,  as 
above  mentioned,  the  defendants*  clerk,  whose  duty  it  was, 
advised  Badger  by  post  on  the  same  evening  that  the  wheat 
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in  question,  consigned  to  bim,  had  arrived  at  the  station,  and 
remained  there  at  his  risk. 

On  the  2nd  or  3rd  of  January  a  person  in  the  employ- 
roeot  of  Badger  called  at  the  station  in  consequence  of  this 
adficey  and  examined  the  wheat.  He  took  a  sample  from 
each  of  the  sacks»  and  remarked  to  the  Company's  servant, 
"This  is  rather  a  rooghish  lot,  John;''  but  he  gave  no 
orders  or  instructions  with  regard  to  it  The  defendants 
did  not  make  to  Badger  any  chaif;e  for  demurrage  or  ware- 
hoosing.  The  defendants  heard  nothing  further  respecting 
the  wheat  until  the  4th  March,  and  it  remained  with  the 
defendants  at  their  station  from  its  arrival  until  that  day. 

The  plaintiff  finding  that  Badger  refused  to  take  the 
wheat,  a  correspondence  ensued  between  the  plaintiff  and 
the  Company,  in  which  plaintiff  required  compensation  from 
the  Company,  which  they  refused ;  and  in  reference  to  such 
claim  the  Company,  on  the  19th  February,  wrote  to  plain- 
tiff's solicitor,  reminding  the  plaintiff  that  the  wheat  was 
still  at  Birroingham  waiting  the  order  of  the  plaintiff,  and 
adding  that,  if  not  removed  without  further  delay,  rent  would 
be  charged  for  warehousing. 

On  the  4th  March  a  person  in  the  employment  of  the 
plaintiff  came  and  looked  at  the  wheat,  and  found  it  had 
deteriorated  from  having  remained  so  long  in  the  sacks 
without  having  been  dried.  He  took  samples  of  it  and 
offered  it  for  sale  in  the  Birmingham  market,  but  could  get 
00  higher  price  offered  for  it  than  40«.  per  quarter,  and  he 
consequently  gave  the  defendants  an  order  to  return  it  to 
the  plaintiff  at  Brackley,  and  be  paid  the  carriage  of  it 
from  Birmingham  back  to  Brackley,  where  the  plaintiff 
again  received  it,  dried  it,  and  worked  it  up  with  other 
wheat.  The  plaintiff  said  that  the  wheat,  when  it  came 
back  to  him^  was  not  worth  more  than  40«.  per  quarter. 
Upon  these  facts,  the  judge  directed  the  jury  that  the 
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1861.       defendaotfl  were  the  agents  of  the  plaintiff^  paid  by  him  to 

•^v^^      carry  his  goods  to  6adger*s  mill  at  Birmingham,  and  that 

Avu         the  defendants  were  liable  to  the  plaintiff  for  their  omis- 

North  .  .  .       j.  t      j 

WssTXRH  sion  to  deliver  it,  and  for  the  damage  arising  from  the  de- 
p.  '  terioration  of  the  wheat  while  in  their  custody.  That,  as 
between  the  plaintiff  and  the  defendants,  there  had  been  no 
delivery  of  the  wheat  by  the  defendants  to  the  consignee  so 
as  to  terminate  their  liability,  and  that  the  difference  between 
the  value  of  the  wheat  when  it  was  sold  by  the  plaintiff,  and 
the  price  that  it  would  fetch  in  the  market  at  the  time  when 
it  was  again  returned  into  his  hands,  was  the  proper  measure 
of  damage  that  the  plaintiff  had  sustained  by  the  neglect  of 
the  defendants  to  deliver  the  wheat  at  the  mill  upon  its 
arrival  at  their  station  in  Birmingham.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed. 

The  defendants^  being  dissatisfied  with  the  determination 
and  direction  of  the  County  Court  judge  in  point  of  law, 
have  appealed  therefrom  to  this  Court. 

Hayes,  Seijt.  {S.  A.  Hill  with  him),  for  the  appcllanta— 
The  direction  of  the  judge  of  the  County  Court  cannot  be 
.  supported,  for  it  goes  to  this  extent,  that  there  was  an  abso- 
lute contract  by  the  Company  to  deliver  the  wheat  at  the 
mill  of  the  consignee,  whether  he  had  room  for  it  or  not,  and 
even  though  he  refused  to  receive  it,  whereas  the  naming  a 
place  of  delivery  is  for  the  convenience  of  the  consignee. 
[Bramtoellf  B. — Suppose,  on  the  arrival  of  the  wheat  at 
Birmingham,  the  consignee  had  come  to  the  railway  statioDi 
and  said  to  a  clerk,  **  I  have  sold  this  wheat,  send  it  to  the 
purchaser,**  and  he  did  so,  would  the  Company  be  liable  for 
a  breach  of  contract  with  the  consignor  ?]  According  to 
the  direction  of  the  judge  he  would.  But  in  truth  the 
Company  made  their  warehouse  the  warehouse  of  the  coo* 
signce.     [Bramtoell,  B. — Suppose  a  tailor  in  London  was 


Ba&tlett. 


MICHAELMAS  TERM,    25    VICT.  405 

ordered  to  send  a  coat  to  the  house  of  a  person  in  the        18G1. 
countrjy  and  that,  on  coming  to  a  railway  station,  he  found      ^T"^*^^ 
the  coat  there,  and  said  to  a  clerk,  **  I  am  glad  to  find  my         and 

North 

coat  here,  keep  it  for  me  until  the  evening,"  would  the  Com-     WEarEaif 
pany  be  liable  to  the  tailor  for  its  loss  ?]     The  consignor  is     _    9. 
not  prejudiced,  if  the  wheat  he  sent  was  according  to  sample. 
If  he  is  not  in  a  position  to  compel  its  acceptance,  either  by 
reason  of  not  haying  a  proper  contract,  or  the  wheat  not 
being  according  to  sample,  he  must  bear  the  loss.   The  law 
is  thus  stated  by  Bajfleyy  J.,  in  Foster  y.  Frampton  (a), 
"  Where  a  man  orders  goods  to  be  delivered  at  a  particular 
place,  the  transitus  continues  until  they  are  delivered  to  the 
consignee  at  that  place ;  but  that  must  be  understood  of  a 
deliveiy  in  the  ordinary  couroe  of  business ;  for  if  the  con- 
signee, before  the  goods  reach  their  ultimate  destination, 
postpones  the  delivery,  or  does  any  act  which  is  equivalent 
to  taking  actual  possession  of  them,  the  transitus  is  at  an 
end."   In  Whitehead  v.  Anderson  {b),  Parke,  B.,  said :— '« If 
the  vendee  take  the  goods  out  of  the  possession  of  the 
carrier  into  his  own  before  the  arrival,  with  or  without  the 
consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end:   though,  in  the  case  of  the 
absence  of  the  carrier's  consent,  it  may  be  a  wrong  to  him, 
for  which  he  would  have  a  right  of  action."  Here  the  defend- 
ants held  the  goods  as  agents  for  the  consignee,  and  subject 
to  a  further  order  to  be  given  by  him  for  their  removal. 


Field,  for  the  respondent. — The  ruling  of  the  judge  was 
substantially  correct.  The  Company  expressly  contracted 
with  the  consignor  to  deliver  the  wheat  at  the  mill  of  the 
consignee,  and  they  made  an  additional  charge  for  the  car- 
riage of  it  from  the  station  at  Birmingham  to  the  milL  That 
contract  they  have  broken.    IFollock,  C.  B. — The  contract 

(a)  6  B.  &  C.  109.  (h)  9  M.  &  W.  518. 
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1861.  ^^  ^o  deliver  the  wheat  at  the  mill  of  the  conngnee,  or 

V^^~*^  wherever  else  he  might  direct.]    The  question  is^  whether  a 

AMD  course  of  dealing  unknown  to  the  consignor  can  deprive 

Western  him  of  his  right  to  have  his  contract  performed.   The  wheat 

9.       '  was  injured  by  being  kept  by  the  Company  for  their  own 


Bastleit. 


purposes.  [  fFilde^  B. — May  not  the  consignee  waive  that 
part  of  the  contract  which  requires  a  delivery  at  his  milL 
If  he  may  alter  the  destination  of  the  goods  on  their  arrival, 
why  may  he  not  do  so  before  their  arrival  ?]  He  would  be 
dealing  with  the  goods  of  the  consignor,  not  his  own.  The 
consignor  cannot  sue  the  consignee,  because  the  sale  was  by 
sample,  the  contract  verbal,  and  there  was  no  acceptance, 
so  that  the  property  in  the  goods  still  remains  in  the  con- 
signor. As  a  general  rule,  the  person  who  makes  the  con- 
tract  has  a  right  to  sue  for  a  breach  of  it.  In  Dawe$  v. 
Peck  (a),  it  was  held  that  the  consignee  might  sue  the 
carrier  for  the  loss  of  the  goods,  but  that  dedsion  proceeded 
on  the  ground  that  the  consignee  directed  the  goods  to  be 
sent  by  a  certain  carrier,  and  the  property  in  them  vested  in 
the  consignee  upon  the  delivery  by  the  consignor  to  that 
carrier.  So,  in  DutUm  v.  Sobmonson  (6),  it  was  held  that  the 
delivery  to  a  carrier,  though  not  named  by  the  consignee, 
operated  as  a  delivery  to  him.  But  where,  as  in  this  case, 
the  property  in  the  goods  remains  unchanged,  the  right  of 
action  is  in  the  consignor:  Coombs  v.  The  Brutal  and  Exeter 
Railway  Company  (c);  Coats  v.  Chaplin  {d);  Freeman  v. 
Birch  (e),  [Wilde,  B.  —  The  consignee  may  come  and 
accept  the  goods  wherever  he  finds  them.]  NichoUan  v. 
Bower  (/)  is  an  authority  that,  although  the  warehouse  of 
the  Company  may  be  considered  as  that  of  the  consignee, 
the  property  in  the  goods  never  vested  in  him,  because  the 

(a)  8  T.  R.  330.  (d)  3  Q.  B.  483. 

(h)  3  Bos.  &  P.  582.  (e)  3  Q.  B.  492,  note, 

(c)  3  H.  &  K.  510.  (/)!£.&  £.  172. 
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contract  of  sale  was  not  binding.     [Wilde,  B. — If  a  con-  1861. 

signee  chooses  to  say  to  the  carrier,  "keep  the  goods  for  'J*'^''^*' 

me  in  your  warehouscy"  why  is  not  the  consignee  as  much  ^^^ 

bound  by  that  acceptance  as  any  other?     If  a  consignee,  Western 

■•         /•     «  II*  1        Baiiwat  Co. 

Without  examining  the  quahty  of  the  goods,  directs   the  «. 

carrier  to  deliver  them  at  a  particular  warehouse,  he  takes 
the  chance  of  their  being  according  to  sample.]  The 
direction  not  to  forward  the  wheat  to  the  mill  did  not 
operate  as  an  acceptance  of  it  The  power  of  the  consignor 
over  the  goods  is  not  at  an  end  until  the  delivery,  or  offer 
to  deliver  at  the  place  of  destination.  [Channell,  B. — Sup- 
pose the  wheat  had  been  sent  from  the  station  at  Birming- 
ham to  the  mill  of  the  consignee,  and  he  had  done  nothing 
more  than  send  it  back  to  the  station,  would  not  the  pro- 
perty have  vested  in  him  ?  Then,  what  substantial  differ- 
ence is  there  between  that  case  and  the  consignee  telling 
the  carrier  not-  to  deliver  the  wheat  at  the  mill  ?]  The 
order  did  not  amount  to  an  acceptance,  because  it  is  a 
negative  order,  "do  not  forward  the  wheat  to  the  mill;"  or, 
if  it  be  considered  as  an  affirmative  order,  it  is  "keep  the 
wheat  until  I  see  whether  I  will  accept  it."  iWilde,  B. — 
It  is  "keep  it  for  me."] 

Hayesy  Serjt,  was  not  called  upon  to  reply. 

Pollock,  C.  B. — The  subject  has  been  ably  discussed ; 
but  it  seems  to  me  that  the  judgment  of  the  Court  below 
was  wrong,  being  founded  on  a  notion  that  the  carrier  was 
bound  to  deliver  the  wheat  at  the  mill,  notwithstanding  the 
distinct  and  positive  order  of  the  consignee  not  to  deliver  it 
there.  It  is  clear  that  a  consignee  may  receive  the  goods 
at  any  stage  of  the  journey;  and  though  the  consignor 
directs  the  carrier  to  deliver  them  at  a  particular  place. 
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1861,  there  is  no  contract  by  the  carrier  to  deliver  at  that  place 

*^-^-^  and  not  elsewhere.     The  contract  is  to  deliver  there  unless 

LONDOM 

AND  the  consiirnee  shall  require  the  croods  to  be  delivered  at 

North  to 

Westbrm  another  place*     Here  the  wheat  was  delivered  at  the  place 

«.       '  where  the  consignee  desired  it  to  be  delivered,  and  there* 

'  fore  the  carrier  is  not  liable. 


Bramwell,  6. — I  am  of  the  same  opinion.  I  cannot 
think  that  the  contract  between  the  parties  is  not  only  an 
aflSrmative  contract  to  deliver  at  the  mill,  but  also  a  negative 
contract  not  to  deliver  elsewhere.  It  would  probably  create 
a  smile  anywhere  but  in  a  Court  of  law,  if  it  were  said 
that  a  carrier  could  not  deliver  to  the  consignee  at  any  place 
except  that  specified  by  the  consignor.  The  goods  are  in- 
tended to  reach  the  consignee,  and  provided  he  receives 
them  it  is  immaterial  at  what  place  they  are  delivered.  The 
contract  b  to  deliver  the  goods  to  the  consignee  at  the  place 
named  by  the  consignor  unless  the  consignee  directs  them  to 
be  delivered  at  a  different  place.  That  being  so,  all  difficulty 
arising  from  the  Statute  of  Frauds  is  at  an  end.  If,  indeed,  it 
could  be  shewn  that  the  consignor  would  be  prejudiced  by 
a  delivery  at  any  other  place  than  that  named,  there  might 
be  some  reason  for  implying  a  contract  to  deliver  at  that 
precise  place  and  no  other.  But  still  I  should  think  that 
immaterial,  for  how  can  a  carrier's  liability  be  affected  by 
the  consideration  whether  or  no  there  was  a  written  con- 
tract between  the  consignor  and  consignee  ?  It  seems  to 
me  that  in  no  point  of  view  is  it  material  to  inquire  whether 
the  consignor  can  maintain  an  action  against  the  consignee. 
But  I  cannot  help  thinking  that  the  consignor  is  not  worse 
off  than  he  would  have  been  if  the  contract  had  been  strictly 
performed ;  because,  whatever  right  of  rejection  the  con- 
signee had,  or  within  whatever  time  he  was  bound  to  reject, 
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he  has  neither  more  nor  less  than  he  would  haye  had  if  the        1861. 
wheat  had  been  delivered  at  his  mill.     For  these  reasons  I      ^*-^t-*-^ 

London 
think  that  the  appeal  should  be  allowed.  and 

North 

Western 

Channell,  6. — I  am  also  of  opinion  that  the  appeal  ,. 

should  be  allowed.  The  contract  is,  in  terras,  to  deliver  at  ®^^""' 
the  mill  of  the  consignee ;  but  I  think,  for  the  reasons 
already  given,  that  it  did  not  bind  the  carrier  to  deliver  at 
that  place  and  no  other,  or  prevent  him  from  holding  the 
wheat  in  his  warehouse  for  the  consignee.  The  contract 
on  the  part  of  the  carrier  is,  not  that  the  consignee  shall 
accept,  but  that  the  carrier  shall  deliver.  I  do  not 
mean  to  express  a  decided  opinion ;  but  I  confess  that  at 
present  I  do  not  understand  how  the  right  of  the  consignor 
to  maintain  this  action  can  be  affected  by  the  fact  of  the 
goods  being  above  the  value  of  10/.,  and  the  absence  of  a 
written  contract ;  although  the  consignor  may  possibly 
have  some  difficulty  in  maintaining  an  action  against  the 
consignee  by  reason  of  the  Statute  of  Frauds. 

Wilde,  B.  —I  am  of  the  same  opinion.  I  think  that  a 
consignee  may  at  any  time  dispense  with  the  delivery, 
which  the  consignor  has  contracted  for  with  the  carrier,  at 
a  particular  place,  by  receiving  the  goods  which  are  the 
subject  of  the  contract  at  some  other  place.  That  indeed 
was  scarcely  denied  as  a  general  proposition,  and  much  ab- 
surdity would  follow  if  it  were  not  so.  Suppose  that,  instead 
of  the  goods  being  delivered  at  the  mill,  the  consignee,  as 
in  this  case,  desired  the  carrier  to  retain  them  at  the  station, 
and  that  they  remained  there  six  months,  but  afterwards,  at 
the  desire  of  the  consignee,  were  delivered  to  him.  If, 
during  the  six  months,  the  goods  were  injured,  would  it  not 
he  monstrous  to  hold  that  the  carrier,  who  had  kept  them 
at  the  request  of  the  consignee,  should  be  responsible  to 
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him  or  the  consignor.  It  would  be  contrary  to  cominon 
sense  and  justice  if  any  such  doctrine  prevailed.  I^  there- 
fore, think  the  consignee  has  the  power  of  ordering  the 
goods  to  be  deliyered  to  him  at  any  place.  Then  it  is  said 
thaty  though  he  may  have  that  power,  if  he  exercises  it 
before  the  goods  arrive,  that  is  different  from  exercising  it 
afterwards.  I  confess  I  cannot  see  the  distinction.  Then 
it  is  said  that  the  rights  of  the  consignor  are  affected  by  the 
nondelivery  of  the  wheat  at  the  place  where  he  directed  it 
to  be  delivered.  I  do  not  think  they  are.  If  the  conagnee 
accepts  the  goods,  his  rights  and  liabilities  as  regards  the 
consignor  are  precisely  the  same  whether  he  accepts  them 
at  his  mill  or  at  the  station.  I  think  that  the  consignor  is 
under  no  such  difficulty  as  that  suggested,  and,  even  if  he 
were,  it  would  not  affect  the  question  whether  the  carriers' 
contract  was  performed. 

Judgment  of  nonsuit. 


Nov.  21. 


A  person  into 
whose  field 
cattle  have 
Ftrayed 
through  defect 
of  fences 
which  he  was 
bound  to 
repair,  cannot 
distrain  them 
damage 
feasant  in 


Singleton  v.  Williamson. 

Trover  for  cattle. 

Plea :— Not  guilty  {a). 

At  the  trial,  before  JFilde,  6.,  at  the  last  Cumberland 
Assizes,  the  following  facts  appeared  : — The  plaintiff,  who 
was  a  farmer  at  Irton,  in  Cumberland,  was  owner  and  occu- 
pier of  a  close,  which  was  bounded  on  the  north  by  the 


another  field  into  which  they  have  got  by  breaking  through  a  hedge  which  he  kept  in  good 
repair,  since  his  neglect  was  the  original  cause  of  Uie  misdiief. 


(a)  By  order  of  a  Judge,  made 
on  hearing  counsel  on  both  sides, 
it  was  ordered  that  another  plea 
which  had  been  pleaded  should  be 


withdrawn,  the  plaintiff  consent- 
ing that  evidence  of  any  defence 
might  be  given  under  the  plea  of 
"  not  guilty." 
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rifer  Irt  The  defendant,  who  was  a  farmer  at  Gosforth,  was 
owner  and  occupier  of  a  close  called  Bridge  Green,  which 
was  bounded  on  the  east  and  south  by  the  river  Irt,  and   _     t>. 
was  directly  opposite  the  plaintiff's  close.  In  the  year  1815, 
the  Commissioners  for  inclosing  lands  in  the  parish  of  Gos- 
forth,  by  their  award,  conveyed  Bridge  Green  in  fee  to  two 
persons,  through  whom  the  defendant  derived  his  title  to  it. 
The  award  directed  that  **  the  owners  and  occupiers  of  Bridge 
Green  should  for  ever  thereafter  uphold  and  maintain  good 
and  sufficient  boundary  fences  on  the  east  and  south."   After 
the  award,  the  owners  of  Bridge  Green  erected  and  main- 
tained a  su£Bcient  fence  on  the  east  and  south  sides  of  it, 
but  the  defendant  neglected  to  repair  the  fence,  and  it  was 
broken  down  in  several  places.     Adjoining  Bridge  Green 
on  the  north  was  a  field  belonging  to  the  defendant,  called 
the  Cornfield.    This  field  was  separated  from  Bridge  Green 
by  a  hedge,  which  the  defendant  kept  in  proper  repair.    In 
Jane,  1861,  some  cattle  of  the  plaintiff,  which  were  in  his 
dose,  crossed  the  river,  and,  in  consequence  of  the  defective 
state  of  the  fence,  entered  Bridge  Green.     They  then  went 
from  Bridge  Green,  through  the  hedge,  into  the  Cornfield, 
where  the  defendant  distrained  them,  damage  feazant     At 
this  time  the  hedge  between  Bridge  Green  and  the  Corn- 
field was  in  good  repair. 

The  learned  Judge  told  the  jury  that,  if  they  believed 
that  the  plaindff's  cattle  crossed  the  river,  and  got  into 
Bridge  Green  through  the  defect  of  the  fence  which  the 
defendant  was  bound  to  repair,  it  was  immaterial  what  was 
the  state  of  the  fence  of  the  Cornfield,  or  whether  the  cattle 
were  taken  damage  feazant,  for  that,  under  those  circum- 
stances, the  defendant,  having  been  originally  in  fault,  had 
no  right  to  distrain.  The  jury  having  found  a  verdict  for 
the  plaintiff, 

Edward  James^  in  the  present  Term,  obtained  a  rule  nisi 
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1861.        f^^  A  °®^  ^lA^  o°  ^h®  ground  of  misdirection;   against 
which 
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MeUish  and  T.  Jones  shewed  cause. — If  the  defendant 
had  found  the  plaintiff's  cattle  in  Bridge  Green,  and  dis- 
trained them  there,  it  is  clear  that  he  would  have  been  liable 
to  an  action;   and  the  question  is,  whether  he  had  any 
right  to  distrain  them  in  the  CornBeld,  into  which  thej  got 
through  a  hedge  in  good  repair,  they  having  strayed  into 
Bridge   Green    through   the  defective  state  of  the  fence 
which  the  defendant  was  bound  to  repair.     [fFUdet  B.— 
Suppose  a  person  has  a  hundred  acres  of  land,  which  he 
keeps  well  fenced,  and  outside  this  he  has  a  field  of  five 
acres,  which  he  does  not  fence,  and  cattle  get  into  this  field 
and  then  break  through  the  hedge  into  the  other  land,  can 
be  distrain   them  there?]     In  order  to  justify  the  distress 
the  defendant  must  establish  that  the  plaintiff's  cattle  were 
wrongfully  in  the  Cornfield.    But  the  defendant  was  bound 
to  fence  Bridge  Green,  not  only  to  keep  the  plaintiff's  cattle 
out  of  that  field  but  to  keep  them  in  the  plaintiff's  field, 
and,  having  neglected  that  duty,  how  can  the  defendant  say 
they  were  wrongfully  in  the  Cornfield  ?     If  so,  this  conse- 
quence would  follow,  that  where  a  person  is  bound  to  keep 
up  a  fence  between  his  own  and  his  neighbour's  land,  and 
also  an  interior  fence  on  his  own  land,  if  he  neglects  to 
repair  the  former  his  neighbour  would  be  obliged  to  repair 
the  latter.    Where  there  is  an  obligation  to  fence,  and  cattle 
stray  through  a  defect  of  fences^  the  person  who  is  guilty  of 
the  neglect  is  liable  for  all  the  consequences  which  naturally 
result  firom  it :  Powell  y.  Salisbury  (a),  Holbach  v.  Warner  {h). 
If  the  plaintiff's  cattle,  in  breaking  through  the  hedge  of  the 
Cornfield,  had  staked  themselves,  the  defendant  would  have 
been  responsible. 

(cO  2  Y.  &  J.  391.  (ft)  Cro.  Jac.  665. 
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EduHJtrd  James  and  Kemplay^  in  support  of  the  rule. —        1861. 
The  learned  Judge  misdirected  the  jury.     Assuming  that     ^--^v-^^ 
the  defendant  was   under   an   obligation,  as  reeards  the  <^- 

.  .  .  WlLLUMBOir. 

piaiDtiffy  of  fencing  Bridge  Gr^en,  that  is  no  excuse  for 
the  plaintiff's  cattle  breaking  through  the  fence  of  the 
Cornfield.     If  the  plaintiff  is  entitled  to  recover  he  would 
be  equally  entitled  if  his  cattle  had  broken  through  fence 
after  fence  and  got  into  a  distant  field.     [Pollock^  C.  B.— If 
cattle  stray  over  a  large  district,  the  person  whose  neglect 
fiist  caused  them  to  stray  is  responsible  for  the  consequences.] 
The  only  authority  bearing  on  the  point  is  Faldo  v.  Ridge  {a\ 
where,  to  a  declaration  for  a  trespass  in  a  close  called  Great- 
long.Meade,  the  defendant  pleaded  that  at  the  time  of  the 
trespass  he  was  possessed  of  a  close  called  Wood-end,  which 
adjoined  a  close  called  Little-long-Meade,  and  that  the  close 
called  Great-long-Meade  adjoined  Little-long-Meade:  that 
the  plaintiff  was  possessed  of  the  closes  called  Little-long- 
Meade  and  Great-long-Meade,  and  was  bound  to  repair 
the  hedges  as   well  between  Wood-end  and   Little-long* 
Meade   as    between    Little-long-Meade   and    Great-long- 
Meade :    that  the  defendant  placed  his  cattle  in  Wood-end 
to  feed  there :  that  the  plaintiff  allowed  the  hedges  between 
Wood-end  and  Little-long-Meade  to  remain  open,  broken 
and  unrepaired,  whereby  the  defendant's  cattle  strayed  from 
Wood-end  into  Little-Long- Meade,  and  firom  thence  into 
Gkeat-long- Meade,  and  there  consumed  the  plaintiff's  grassy 
which  is  the  trespass  complained  of.     Upon  demurrer  to 
the  plea  judgment  was  given  for  the  defendant,  but  this 
judgment  was  reversed  in  the  Exchequer,  and  upon  the 
record  being  returned  into  the  King's  Bench  they  gave 
judgment  that  the  plaintiff  should  recover,  for  otherwise, 
they  said,  the  law  would  be  defective.      [Charniell,  B. — 
To  a  plea  that  the  defendant  took  the  cattle  damage  feazant 

(a)  Yel.  74. 

VOL.  Vn. — N.  8.  E  E  EXCH. 
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1861«        would  it  Dot  have  been  a  good  replication  that  the  cattle 

^^'^"^'^^^      Btrayed  finom  the  plaintiff's  to  the  defendant's  land  by 

9,  reason  of  defect  offences  which  the  defendant  was  boand  to 

Williamson. 

repair?]    The  obligation  of  the  defendant  was,  not  to  keep 

up  a  fence  between  his  land  and  the  plaintiff's,  hot  to  fence 
his  own  land.  Suppose  the  defendant  had  allowed  the 
plaintiff  to  put  his  cattle  in  Bridge  Green,  and  they  had 
broken  through  the  hedge  into  the  Cornfield,  would  not  the 
plaintiff  haye  been  liable  ?  It  is  conceded  that  the  defend- 
ant could  not  complain  of  the  cattle  being  in  Bridge  Green, 
but,  as  regards  the  Cornfield,  all  that  he  was  boand  to  do 
was  to  keep  up  a  proper  fence.  The  cattle  getting  into  the 
Cornfield  was  not  the  necessary  consequence  of  their  getting 
into  Bridge  Green.  Suppose  there  had  been  a  wall  between 
Bridge  Green  and  the  Cornfield,  and  the  plaintiff's  cattle 
had  jumped  over  it,  would  he  not  have  been  responsible? 
[WUdef  B. — Suppose  cattle  are  in  a  pound,  and  a  person 
lets  them  out,  upon  which  they  run  over  several  fields  until 
they  come  to  a  field  of  the  person  who  released  them  firom 
the  pound  ?]  Their  getting  into  that  field  would  not  be 
the  necessary  consequence  of  their  being  let  out  of  the 
pound.  Suppose  there  are  three  adjoining  closes,  the  cattle 
getting  into  the  third  close  would  not  be  a  necessary  con- 
sequence of  their  getting  into  the  first  or  the  second.  The 
state  of  the  fences  between  the  first,  second  and  third  closes 
would  be  material  for  the  purpose  of  ascertaining  whether 
the  getting  into  the  third  close  was  a  consequence  of  getting 
into  the  first.  Here  the  hedge  of  the  Cornfield  was  in 
proper  repair. 

Pollock,  C.  B. — The  rule  must  be  dischaiged.  When 
it  was  moved  for,  the  case  was  pot  in  a  certain  light  which 
made  me  think  it  worthy  of  consideration,  but  I  am  dearly 
of  opinion  that  the  ruling  of  my  brother  Wilde  was  perfectly 
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correct,  and  in  accordance  with  the  policy  of  the   law. 
When  a  wrong  is  done,  and  consequential  damage  sustained, 
the  law  inquires  who  committed  the  first  wrongful  act  and 
thereby  occasioned   the  mischief.      In  this   instance   the 
defendant^  who  was  the  owner  of  a  close  called  Bridge 
Green,  was  bound  securely  to  fence  it,  so  that  the  cattle  of 
the  plaintiff,  who  was  the  owner  of  an   adjoining  close, 
might  not  be  able  to  stray  into  it.     This  the  defendant 
neglected  to  do,  and  in  consequence  the  cattle  of  the  plain- 
tiff strayed  into  Bridge  Green,  and  from  thence  into  another 
close  of  the  defendant,  called  the  Cornfield.     It  was  argued 
that  the  cattle  getting  into  the  Cornfield  was  not  a  necessary 
consequence  of  the  defendant's  neglect  to  keep  up  the  fence 
of  Bridge  Green.     Certainly  it  was  not  a  necessary  conse- 
quence— it  was  not  a  causa  causans,  but  it  was  a  sine  qua 
Don.     If  a  pit  be  dug  in  a  highway,  or  any  place  where 
persons  baye  a  right  to  pass,  it  is  not  a  necessary  conse- 
quence that  anyone  should  fall  into  it,  though  it  may  be 
that,  either  in  the  night  or  day  time,  some  one  would  do  so. 
Id  such  cases  it  is  sufficient  if  the  injury  is  the  accidental 
result  of  the  wrongful  act.     If  it  be,  the  person  who  com- 
mitted  the  wrong  b  responsible  for  the  consequences.     For 
these  reasons  I  think  that  the  ruling  of  my  brother  tViUe^ 
when  examined,  is  strictly  correct. 

Bbamwbll,B.— lam  of  the  same  opinion.  It  was  conceded 
at  the  trial  that  the  defendant,  as  between  himself  and  the 
plaintiff, was  bound  to  fence  Bridge  Green.  That  was  aduty  on 
the  part  of  the  defendant  towanls  the  plaintiff,  in  order  to  pre- 
yent  his  cattle  from  escaping,  not  a  mere  obligation  on  the 
part  of  the  defendant  to  protect  his  own  land ;  and  the  defend- 
ant has  no  right  to  complain  if,  through  his  own  default  in 
this  respect,  he  sustains  an  injury, — and  that  comprehends 
not  only  an  injury  which  is  the  necessary  consequence,  but 

E  E  2 
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1861.       also  aa^injnry  which  is  not  an  unnatural  consequence  of 
SniotBTOH    ^^®  breach  of  duty.     Here  the  injury  was  not  an  unnatural 
••  consequence  of  the  defendant's  neglect  to  fence  his  land. 

If  the  plaintiff's  cattle,  having  got  into  the  defendant's  field 
through  his  neglect  to  fence,  had  strayed  from  thence  into 
the  field  of  a  third  party,  and  there  sustained  injury,  accord* 
ing  to  the  authorities  the  plaintiff  would  have  had  a  right 
of  action  against  the  defendant.  That  being  so,  for  the 
avoidance  of  circuity  of  action  the  defendant  should  not  be 
allowed  to  impound  the  plaintiff's  cattle  damage  feasant  on 
his  land,  for  the  plaintiff  might  maintain  an  action  against 
the  defendant  for  the  impounding,  and  would  recover  back 
as  damages  the  same  amount  as  the  defendant  obtained  from 
him.  There  may  be  cases  where  a  person  would  not  be 
liable  for  all  the  consequences  of  his  neglect,  as^  for  instance, 
if  a  bull  got  into  a  close  through  defect  offences,  and,  being 
irritated  by  some  person,  rushed  through  a  hedge  into  an 
adjoining  field ;  or  if  cattle  were  tempted  to  break  through 
the  hedge  by  some  person  offering  them  food.  But  it  seems 
to  me,  on  general  principles,  that  if  a  person  has  done  or 
omitted  to  do  some  act,  and  by  reason  of  such  commission 
or  omission  some  not  unnatural  consequence  ensues, 
whereby  he  is  injured,  he  cannot  complain,  because  he 
himself  in  the  first  instance,  was  in  faulL 

Channell,  B. — I  am  also  of  opinion  that  the  rule  should 
be  dischaiged.  I  think  that  the  direction  of  my  brother 
WiUk  was  quite  correct  It  must  be  assumed  in  favour  of 
the  defendant  that  the  hedge  of  the  Cornfield  was  in  such 
a  state  as  not  to  require  repair.  Then  the  question  is, 
whether  the  defendant  can  resist  this  action,  it  being  dear 
to  my  mind  that  the  cattle  would  never  have  escaped  but 
for  a  breach  of  duty  on  his  part  in  not  keeping  up  the  fence 
between  Bridge  Green  and  the  river.    I  do  not  say  that 
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under  every  state  of  circtimstaiices  the  defendant  would  be 
liable  for  all  the  consequences  of  the  cattle  haying  escaped 
through  the  hedge  of  the  Cornfield  by  reason  of  the  defect  «• 

of  ihe  fence  between  Bridge  Green  and  the  river,  but  I  say 
that  the  cattle  getting  into  the  Cornfield  was,  if  not  a  neces- 
sary, at  any  rate  not  an  unnatural,  consequence  of  their 
getting  into  Bridge  Green.  Moreover  there  was  no  default 
whatever  on  the  part  of  the  plaintiff,  the  owner  of  the  cattle. 
The  injury  being  the  result  of  the  defendant's  de&ult,  he  had 
no  right  to  distrain  the  plaintiff's  cattle.  The  case  is  not  dis- 
tinguishable from  that  put  by  my  brother  ^<&fe,of  a  person* 
who^  seeing  cattle  impounded,  breaks  the  pound  and  lets 
the  cattle  out,  upon  which  they  stray  through  a  fence  into 
his  own  field. 

Wilde,  6. — I  am  of  the  same  opinion.  I  am  not  sorry 
that  the  matter  has  been  discussed,  for  it  involves  a  novel 
point  of  law ;  but,  on  consideration,  I  retain  the  same 
opinion  I  formed  at  the  triaL  No  doubt  cattle  will  stray, 
and  it  is  proper  that  the  person  through  whose  default  they 
have  strayed,  should  be  responsible  for  the  consequences  of 
his  neglect.  Here  the  defendant,  who  complains  of  the 
cattle  having  strayed,  was  bound  to  fence  so  as  to  prevent 
them  getting  into  his  field.  He  neglected  to  do  so,  and 
the  plaintiff  cannot  be  responsible  for  injury  caused  by  his 
cattle  having  strayed,  when  from  the  defendant's  neglect 
he  had  no  control  over  them.  The  injury  was  a  consequence 
of  the  defendant's  wrongful  act,  and  therefore  he  has  no 
right  to  complain. 

Rule  discharged. 
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-^'^^'-  9-  HoLGATE  and  Othere  v.  Killick. 

An  arbitrator,    J.  HIS  actioti  was  Commenced  by  a  writ  specially  indorsed 

on  the  day  t 

on  which  he  to  recover  277/.  195.  8^.,  the  balance  of  aocoont  alleged  to 

award,  with  ^  duc  from  the  defendant  to  the  plaintifis  in  respect  of  the 

^ert^forther*  ^^^^  ^^  »  ^*"°*     The  defendant  did  not  appear  to  the  writ, 

^^*to\e  ""^  jtidgment  by  default  was  signed.  The  defendant  subse- 

a^leu**  ^' ^h  ^"^"^'y  applied  to  a  Judge  at  Chambers  to  set  aside  the  judg- 

disclosed  the  ment.  and  for  leave  to  appear  and  defend.    The  application 

ground  of  his  -»  rr  j  j 

BWBxd.—ffe/d,  was  made  on  an  affidavit,  which  stated  that  he  had  a  good 
could  not  be  defence  on  the  merits,  except  as  to  the  sam  of  ISL  or  20L 
purpose  of  Thereupon  the  Judge  made  an  order  that,  on  payment  to  the 
thSt^top  P'wn^ifis  of  20L  and  costs,  the  judgment  should  be  set  aside, 
S" "^i^^^  *°^  ^^^  defendant  be  at  liberty  to  appear  and  defend.  The 
^▼*  defendant  paid  the  20/.  and  costs,  and  the  plaiotiflb  then 

declared  for  use  and  occupation.     The  defendant  did  not 
plead  to  the  declaration,  but  took  out  a  summons  to  refer  the 
action  under  the  3rd  section  of  the  Common  Law  Procedure 
Act,  1845,  as  being  matter  of  mere  account.    An  order  was 
accordingly  made,  referring  the  action  to  a  Master  of  this 
Court.     At  the  hearing,  it  appeared  that  part  of  the  pre-> 
mises,  in  respect  of  which  the  action  was  brought,  was  mort- 
gaged, and  the  plaintifls  were  owners  of  the  equity  of  re- 
demption :  that  they  became  owners  of  the  part  mortgaged, 
and  also  owners  in  fee  of  the  residue,  subsequent  to  the 
mortgage,  and  at  Michaelmas,  1857,  let  them  to  the  defend- 
ant at  a  rental,  the  terms  of  which  the  defendant  disputed. 
The  defendant  paid  the  plaintifis  the  rent  due  at  Michael- 
mas, 1858.  On  the  11th  of  January,  1859,  the  mortgagees 
served  the  defendant  with  a  notice  to  pay  the  rent  to  them, 
and,  in  pursuance  thereof,  the  defendant  paid  portions  of 
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the  rent  to  the  mortgagees.     It  was  contended  on  the        1861. 
part  of  the  defendant  that,  inasmoch  as  be  had  received      ^^j^^^ 
notice  from  the  mortgagees  to  pay  the  rent  to  them,  the  '^' 

plaintiflb  had  no  right  of  action.     It  was  contended  on  the 
part  of  the  plaintifls,  that  the  payment  of  the  20/.  into  Coart 
estopped  the  defendant  from  denying  the  plaintifls'  title;    - 
and  also  that,  as  he  had  not  paid  to  the  mortgagees  all 
the  rent  due,  and  pleaded  payment  thereof,  the  plaintifls 
were  entitled  to  recover.     On  the  23rd  of  August,  186U 
the  Master  certified  that  he  found  nothing  to  be  due  firom 
the  defendant  to  the  plaintifls,  and  he  ordered  the  plaintiffs 
to  bear  their  own  costs,  and  pay  the  defendant  half  his  costs 
of  the  reference.     On  the  same  day  (a)  the  Master  wrote 
the  following  letter  to  the  defendant's  attorney,  and  gave  it 
to  the  plaintiflb*  attorney  to  deliver  to  him. — "  Dear  Sir, — 
I  have  made  my  award  in  Hamate  and  Others  v.  KiUickj 
finding  for  the  defendant,  and  gave  him  half  his  costs  of 
the  reference.     With  respect  to  the  matters  in  difference, 
as  between  Killick  and  the  mortgagees,  I  cannot  undertake 
the  responsibility  you  wish  to  confide  in  me,  of  modifying 
the  agreement  of  the  15th  of  August,  but  in  order  to  give 
the  parties  interested  the  benefit  of  the  time  occupied  be- 
fore me,  and  to  carry  out  the  friendly  spirit  of  arrangement 
which  appears  to  exist  between  yourself  and  your  client, 
and  the  persons  to  whom  he  is  liable  for  rent,  I  will  so  far 
deviate  firom  the  usual  course  as  to  give  you  my  opinion 
upon  the  several  questions  raised  by  that  agreement,  as 
founded  upon  the  evidence  given  in  Holgate  and  Others  v. 
KBUck,  so  as  to  give  you  the  opportunity  of  acting  upon  it 
at  your  discretion."  Then  followed  the  Master's  opinion  upon 
the  questions ;  and,  amongst  other  things,  he  stated  that  all 
the  rent  was  due  to  the  mortgagees,  as  their  notice  and  the 

(d)  The  affidavit  of  the  plain-      temporaneously  with  the  certifi- 
tiff*8  attorney  stated,  that  "  con-      cate  the  Master  wrote  the  letter." 
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1861.       subsequent  payment  of  rent  to  them,  constituted  a  fresh 
^^^      tenancy.    The  letter  concluded  as  follows. — "  I  have  seen 
the  plaintiffs*  attorney,  and  I  now  hand  him  the  letter  to  be 
forwarded  to  you.    I  shall  be  glad  if  I  have  been  able  to  assist 
the  parties,  and  prevent  the  necessity  for  future  litigation." 

Pratchett  now  moved  for  a  rule,  to  shew  cause  why  the 
Master's  certificate  should  not  be  set  aside,  or  remitted 
to  him  for  reconsideration. — The    letter  written    by  the 
Master  is  substantially  part  of  his  certificate,  and  it  appears 
by  the  reasons  he  has  given  for  his  decision,  that  he  was 
mistaken  in  point  of  law.     The  payment  of  rent  to  the 
mortgagees  is  no  answer  to  this  action,  and  as  the  defend- 
ant, by  paying  2QU  into  Court,  admitted  that  some  rent  was 
due,  the  only  question  before  the  Master  was  the  amount. 
Unless  the  mistake  is  remedied  the  defendant  will  evade 
the  payment  of  rent,  for  the  mortgagees  cannot  distrain 
or  sue  for  use  and  occupation.      In  Hogge  v.  Burgeu  (a) 
fVation^  B.,  said: — ^*  Where  an  arbitrator  professes  to  decide 
according  to  law,  but  does  not  do  so,  if  the  mistake  a|^an 
on  the  face  of  the  award,  or  is  disclosed  by  some  contem* 
poraneous  writing,  the  Court  will  set  aside  the  award.* 
That  is  in  accordance  with  Kent  v.  EUtcb  (b),  where  it  was 
laid  down  that  if  an  arbitrator  profess  to  decide  upon  the  law, 
and  mistake  it,  the  Court  will  set  aside  the  award,  although  the 
arbitrator*s  reasons  do  not  appear  upon  the  face  of  the  award, 
but  only  upon  another  paper  delivered  therewith.     [Bram* 
toell,  B. — IJeggo  v.  Yaut^  (c)  is  an  express  authority  that 
the  Court  cannot  look  at  the  arbitrator's  letter  for  the  par- 
pose  of  seeing  that  he  was  wrong  in  point  of  law.     In 
Hogge  v.  Burgess^  Watson,  B.,  never  intended  to  say  any- 
thing contrary  to  what  was  laid  down  by  Mattk,  J.,  in 

(a)  3  H.  &  N.  293.  (b)  3  East,  18. 

(c)  16  C.  B.  626. 
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Leggoy.  Young.  Wilde^  B. — Bj  "contemporaneous  writing" 
is  meant  some  writing  attached  to  and  forming  part  of  the  _ 
award.  The  question  here  is  whether  the  Master's  letter  _  v* 
sabstantially  forms  part  of  his  certificate.  The  aflSdavit  does 
not  state  that  the  letter  was  delivered  contemporaneously 
with  the  certificate.  It  was  written,  not  so  much  for  the 
purpose  of  giving  the  reasons  for  the  conclusion  at  which 
the  Master  arrived  as  for  facilitating  a  settlement  of  all  dis- 
ptites  between  the  parties.] 

BfiAMWELii,  B. — The  rule  must  be  refused.  If  granted 
it  would  certainly  be  discharged.  I  am  not  dissenting  from 
anything  that  was  said  by  this  Court  in  Hogge  v.  Burgess^ 
or  by  the  Court  of  King's  Bench  in  Kent  v.  Ebtob,  where 
it  was  held  that  a  paper  delivered  contemporaneously  with 
the  award  formed  part  of  it  Those  decisions  were  right 
upon  the  facts.  In  Leggo  v.  Yaungt  Maule,  J.»  explains 
Kent  V.  El^tob,  and  says,  **  there  the  arbitrator  delivered 
with  his  award  a  paper  containing  observations  upon  the 
evidence  laid  before  him,  and  his  reasons  for  making  the 
award  as  he  did  That,  therefore,  was  a  paper|  which  sub- 
stantially formed  part  of  the  award,  and  was  intended  to  do 
sa  Here,  however,  there  is  no  document  delivered  with 
the  award  to  both  the  parties,  but  merely  a  letter  addressed 
to  one  of  them,  intimating  the  umpire*s  regret  that  he  could 
not  give  him  the  costs.  I  do  not  think  that  is  a  sort  of 
thing  that  should  be  taken  notice  of,  or  permitted  to  operate 
against  the  deliberate  decision  to  which  the  umpire  has 
000)6.**  In  the  subsequent  case  in  thb  Court  of  Hogge  v. 
Burgess,  Watson,  B.,  whose  opinions  are  entitled  to  the 
greatest  respect,  uses  the  general  words  '*  contemporaneous 
writing,"  by  which  he  means  a  writing  forming  part  of  the 
award.  Neither  he  nor  my  brother  Martin  ever  intended 
to  depart  from  the  ratio  decidendi,  or  the  opinion  expressed 
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by  the  Court  of  Common  Fleas  in  Leggo  ▼•  Y<naig.    In  this 
case  the  letter  forms  no  part  of  the  award,  but  is  only  ad- 
«•  vice  given  bj  the  Master  in  order  that  the  parties  may  not 

waste  their  time  and  money  in  future  litigation.  I  there- 
fore think  that  the  rule  ought  to  be  refused,  but  I  do  not 
say  that  the  Master  was  wrong,  or  that  the  diflSculty  sug- 
gested by  Mr.  Prachett  exists. 

Wilde,  B. — The  principle  to  be  collected  from  the  later 
cases  is  plain,  viz.,  that  the  Courts  will  not  look  at  anything 
for  the  purpose  of  reviewing  the  decision  of  an  arbitrator 
upon  the  matter  referred  to  him,  except  what  appears  on 
the  fiice  of  the  award,  or  some  paper  so  connected  with  the 
award  as  to  form  part  of  it.  If  that  were  otherwise,  affidavits 
might  and  probably  would  be  made,  that  the  arbitrator  in- 
formed some  person  or  other  that  the  reason  for  his  decision 
was  so  and  so,  which  was  a  mistake  in  fact  or  in  law.  The 
simple  question  is,  whether  this  letter  is  part  of  the  Master's 
certificate.  I  am  of  opinion  that  it  is  not  only  not  a  part  of 
the  certificate,  but  that  it  was  merely  written  for  the  purpose 
of  conciliation,  the  Master,  from  a  kind  motive,  thinking 
that  he  could  assist  the  parties  in  coming  to  a  settlement  of 
their  differences. 

Bule  refused. 
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Bagnall  and  Another  v.  The  London  and  North  Nov,  26. 

Western  Railway  Company. 


T. 


HE  first  count  of  the  declaration  stated,  that  whereas  The  plaintiffs 
the  Grand  Junction  Railway  Company,  by  virtue  of  an  act  and  occupiers 
of  parliament  passed,  &c-  (3  Wm.  4,  c.  xxxiv.),  intituled  wWch^lis'^^^ 
"An  Act  for  making  a  railway  from  the  Warrington  and  J^J^"^^ 
Newton  Railway  at  Warrington,  in  the  county  of  Lancaster,  Iflonged  to 

uie  SQjne 

to  Birmingham,  in  the  county  of  Warwick,  to  be  called  owner.   A 

-^  ,        T>   •!  railway  Com- 

iDe  Grand  Junction  Railway,    made  and  constructed  the  panj,  to  whose 

railway  hereinafter  mentioned.     And  whereas  the  defend-  ^ie^tions 

ants,  by  virtue  of  an  act  of  parliament  passed,  &c.  (9  &  10  succeed^ 

VicL  ccciv.X  intituled  "An  Act  to  consolidate  the  London  S^^^^^ 

and  Birmingham,  the  Grand  Junction  and  the  Manchester  P?T^^  ^^^  ^ 

°  of  their  act  of 

and  Birmingham  Railway  Companies,"  acquired  the  said  parliament, 

,-  xne  sunace 

railway,  and  have  ever  since  been  and  still  are  ownere  and  land  for  the 
workers  of  the  same ;  and  the  plaintiffs,  before  and  at  the  tb^^ilwaj» 
times  uf  the  committing  by  the  defendants  of  the  grievances  gtructed  it 
hereinafter  mentioned,  were  possessed  of  certain  lands  ad-  S)nmany  cut^ 

and  removed 
upwards  of 
twenty  feet  in  thickness  of  the  surface  soil  over  the  plaintiff^s  mine  to  get  the  level  at  which 
they  laid  their  rails.  This  soil  was  clay  impervious  to  water;  by  removing  it  a  porous  rock 
v^u  reached  The  soil  was  in  like  manner  cut  away  by  the  Company  along  the  length  of 
their  line  to  a  lower  district  of  countiy,  through  which  a  brook  flowed.  The  railway  was 
cMried  over  the  brook  by  a  flat  bridge.  The  line  of  railway  sloped  downward**  from  the  bridge 
to  the  part  over  the  plaintiff's  mine.  The  bridge  was  sufficient  to  let  the  ordinary  water 
of  the  brook  pass,  but  was  an  impediment  to  the  passage  of  water  in  large  floods.  The 
Company  were  required  by  t^eir  act  of  parliament  to  make  and  maintain  sufficient  drains. 
At  the  tmie  the  railway  was  made  the  plaintiff's  mine  was  not  worked  within  forty  yards  of 
it ;  uid  drains  were  made  at  the  side  of  the  railway  sufficient  to  carry  off  the  water.  Sub- 
^Tiently  the  plainti£&  gave  the  defendants  notice  of  their  intention  to  work  the  mine  under 
the  railway.  The  defendants  having  declined  to  purchase  the  mine  the  plaintiff  worked 
wider  it,  inien,  from  no  fault  or  negugence  of  theirs,  but  as  the  natural  consequence  of  fair 
and  lawiful  working,  the  railway  sank  and  continued  to  do  so  from  time  to  time.  The  defend- 
ants threw  materials  of  a  porous  character  on  the  sunken  part«,  but  did  not  repair  or  puddle 
the  dnins.  In  the  year  1860  a  flood  happened,  and  the  water,  part  of  which  woidd  have 
**<aped  hut  for  the  bridge,  flowed  down  the  railway,  and  in  consequence  of  the  high  ground 
hetween  the  brook  and  the  surface  over  the  mine  being  removed  it  reached  that  spot,  and, 
tether  with  the  water  falling  there  and  the  springs  arising  in  the  cutting,  penetrated  into 
the  mine  for  want  of  efficient  d^ins. — Held^  that  the  defendants  were  liable  in  an  action  for  the 
damage  sustained  by  the  plaintiffs ;  and  that  the  claim  was  not  one  which  could  have  been 
enfofMd  under  the  Compensation  Clauses  of  the  Railway  Clauses  Consolidation  Act,  1845. 
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1861.       joining  to  and  through  which  the  eaid  railway  of  the  de- 
Baqnall      ^®"*^*'*'8  pa««e8,  and  were  the  owners  of,  and  had  the  right 
»•  of  getting,   certain  seams  of  coal,   ironstone,  and  other 

AHD         minerals,  and  of  working  certain  mines,  and  a  certain  col- 
WssTXBM      liery,  lying  and  being  under  the  said  lands,  and  under  the 
said  railway  where  it  passes  through  the  same;   and  the 
strata  between  the  said  mines  and  colliery  and  the  suriace 
above  the  same,  are,  and  at  and  before  the  times  of  the 
committing  of  the  gricYances  by  the  defendants,  and  of 
sustaining  of  the  damages  by  the  plaintiffs  as  hereinafter 
mentioned,  were  subject  to  become  and  were  in  such  a 
state  and  of  such  a  nature  as  to  allow  any  accumulation  of 
water  on  the  surface  thereof,  and  on  the  said  railway,  to 
penetrate  into  and  through  the  same  down  into  the  said 
mines  and  colliery  of  the  plaintifis ;  of  all  which  the  de« 
fendants,  before  the  times  of  the  committing  of  the  said 
grievances,  had  notice.     And  the  plaintifis  say,  that  near 
to  their  said  lands  and  colliery  is  a  certain  brook,  called 
**  Tame  Brook,**  across  which  said  brook  the  railway  of  the 
defendants  is  carried  by  means  of  a  flat  bridge  constructed  for 
that  purpose ;  and  that  before  the  said  railway  of  the  de* 
fendants  was  made  there  was  a  rising  ground  near  the  said 
brook,  where  the  said  railway  now  crosses  the  same,  which 
entirely  prevented  any  of  the  water  of  the  said  brook  from 
flowing  into,  upon,  or  over  the  plaintifis*  said  lands,  mine^ 
and  colliery ;  and  that  the  said  Grand  Junction  Railway 
Company,  in  making  their  said  railway,  cut  through  the 
said  rising  ground  and  carried  their  said  railway  in  the  said 
cutting  at  a  much  lower  level  than  the  surface  of  the  ad* 
jacent  land.     And  the  plaintifis  say,  that  the  said  bridge 
over  which  the  said  railway  was  carried  was  and  is  incapa* 
ble,  from  the  insuflSciency  thereof,  of  carrying  off  and  per* 
mitting  the  water  of  the  said  brook,  in  times  of  flood,  to 
flow  away  in  its  natural  course,  and  at  such  times^the  water 
of  the  said  brook^  being  obstructed  by  the  said  railway  aod 
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bridge,  is  accumalated  at  a  high  level,  and  escapes  into  and  1861. 

tons  along  the  said  railway  through  the  said  cutting,  and  ^'"^'^^ 

used  to  escape  along  certain  large  drains  made  on  and  by  9. 

tbe  side  of  the  said  railway,  from  a  point  near  to  the  said  and 

NOBTK 

flat  bridge,  through  the  said  cutting,  over  the  plaintiffs*  said  _^Wb8teb!i 
laods^  mines,  and  colliery,  to  a  point  where  it  escaped  witb*- 
oat  doing  any  damage  to  the  plaintifis*  mines ;  and  while 
tbe  said  drains  were  kept  in  proper  order  the  said  water 
always  so  escaped  without  doing  any  such  damage.  And 
tbe  plaintiflb  say,  that  it  became  and  was  the  duty  of  the 
defendants  to  provide  for  the  passing  away  of  the  water  of 
tbe  said  brook  in  times  of  flood,  either  by  maintaining  a  pro- 
per and  sufficient  bridge,  or  other  means  of  passage,  at  the 
place  where  the  said  railway  crosses  the  said  brook  as  afore- 
said, so  that  the  said  water  might  pass  away  in  its  natural 
cbannel  along  the  said  brook,  or  to  maintain  and  keep 
tbe  said  drains,  or  other  drains  or  means  of  passage,  in 
good  order  and  condition,  so  that  the  said  water  might 
pass  away  along  them  without  resting  on  the  surface,  and 
sinking  through  the  earth  into  the  plaintifis'  said  mines  and 
colliery:  Yet  the  defendants  wholly  neglected  their  duty  in 
tbat  behalf,  and  did  not  provide  for  the  passing  away  of 
tbe  water  of  the  said  brook  in  times  of  flood,  either  by 
maintttning  such  a  proper  and  sufficient  bridge,  or  other 
Orleans  of  passage  as  aforesaid,  or  by  maintaining  and  keep- 
ing the  said  drains,  or  any  other  drains  or  means  of  passage, 
in  good  order  and  condition,  so  that  the  said  water  might 
pass  away  along  them  as  aforesaid ;  whereby,  and  by  means 
of  the  premises,  and  by  reason  of  the  want  of  care  and  of 
the  neglect  of  the  defendants  in  that  behalf,  and  of  the  said 
drains  being  allowed  to  be  broken,  choked  up  and  in  bad 
order  and  condition,  the  said  railway  and  lands  of  the  plain- 
tifls  became  and  were  flooded  with  water  from  the  said  brook, 
^hich  water  sank  and  penetrated  into  and  through  the 
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1861.  strata  lying  beneath  into  the  said  mines  and  colliery  of  the 

V"'""-^  plaintiflB,  and  filled  the  same ;  and  the  plaintifls  were  thereby 

V.  wholly  prevented  from  working  their  said  mines  and  colliery, 

Avn  and  from  getting  the  coal,  ironstone  and  other  materials  there- 

Webtern  from,  and  have  been  put  to  great  expense  in  pumping  out  the 

iLWAT   o.  ^^^j.  f|.Q^  ijjgjj.  g^«^  lands  and  collieries,  and  in  restoring 

them  to  their  former  condition,  and  have  lost  large  profits, 
which  they  would  have  made  from  the  sale  of  the  said  coals 
and  other  minerals,  &c. 

Second  count — For  that,  whereas,  afler  the  making  of 
the  said  cutting  in  the  first  count  mentioned,  and  the  said 
railway  in  and  through  the  same,  and  afler  the  defendants 
acquired  and  became  the  owners  and  workers  of  the  said 
railway  as  in  the  said  first  count  mentioned,  and  while  the 
said  mines  and  colliery  of  the  plaintifls  were  subject  to  be- 
come and  were  in  such  a  state  and  of  such  a  nature  as  in 
the  first  count  mentioned,  large  quantities  of  water  con- 
tinually arose  in  the  said  cutting  fi-om  rain  failing  therein, 
and  from  surface  drains  intercepted  and  springs  opened  op 
by  the  said  cutting  and  otherwise ;  and  it  thereupon  became 
and  was  the  duty  of  the  defendants  to  provide  sufficient 
drainage  in  the  said  cutting  and  means  whereby  the  rain 
and  water  in  this  count  mentioned  should  be  carried  off  and 
prevented  from  accumulating  in  the  said  cutting  and  upon 
the  said  railway,  so  as  to  penetrate  into  the  said  mines  and 
colliery  of  the  plaintifls:  Tet  the  defendants  wholly  neglected 
their  duty  in  that  behalf,  and  did  not  provide  any  sufficient 
drainage  in  the  said  cutting,  or  means  whereby  the  said  last 
mentioned  water  was  or  could  be  carried  off  and  prevented 
from  accumulating  in  the  said  cutting  and  upon  the  said 
railway,  but  on  the  contrary  thereof  allowed  certain  drains 
which  had  theretofore  been  made  therein  to  be  broken, 
choked  up  and  out  of  repair,  whereby  and  by  reason  of  the 
premises  in  this  count  mentioned,  the  said  railway,  and  the 
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BBid  lands  of  the  plaintiffs  adjoining  thereto,  became  and        ub61. 

were  flooded  with  rain-water  falling  in  the  said  cutting,  and      ^^    ^ 

with  water  prodaced  and  arisine  from  the  said  mirface  dnuns  v. 

2       ,  ,  London 

and  springs,  which  water  sank  and  penetrated  through  the         and 

Strata  Ijing  below  into  the  said  mines  and  colliery,  and  filled      Western 

the  same,  and  the  plaintiffs  thereby  suffered  and  sustained 

a  similar  damage  as  in  the  first  count  mentioned. 

Pleaa — ^Fiist :  not  guilty*  Secondly,  to  the  first  count : 
That  the  plaintiflb  were  not  possessed  of  the  lands  therein 
mentioned,  nor  the  owners  of,  nor  had  they  the  right  of 
getting,  the  said  seams  of  coal,  ironstone,  or  other  minerals, 
or  of  w(M*king  the  said  mines  and  colliery  lying  and  being 
under  the  said  lands,  or  under  the  said  railway,  modo  et  forma. 
Thirdly,  to  the  first  count :  That  the  defendants  had  not 
notice  of  the  said  circumstances  in  the  first  count  alleged  as 
to  the  said  strata  therein  mentioned.  Fourthly,  to  the  first 
count:  That  there  was  not  such  rising  ground  near  the  said 
brook  as  therein  mentioned,  nor  had  it  the  effect  therein 
mentioned,  nor  did  the  said  Grand  Junction  Railway  Com- 
pany cut  through  the  said  rising  ground  and  carry  their 
railway  at  such  lower  level  as  alleged.  Fifthly,  to  the  first 
count :  That  the  said  bridge  was  not  nor  is  incapable,  from 
the  insufficiency  thereof,  of  carrying  off  and  permitting  the 
water  of  the  said  brook  in  times  of  flood  to  flow  away  in  its 
natural  course,  nor  is  such  water  at  such  times  obstructed 
by  the  said  railway  or  bridge,  nor  does  the  same  accumulate, 
escape  into,  or  run  along  the  said  railway  through  the  said 
cutting,  as  alleged.  Sixthly,  to  the  second  count :  That  the 
said  water  did  not  arise  in  the  said  cutting  in  manner  and 
form  or  from  the  causes  in  that  count  alleged.  Seventhly, 
to  the  second  count:  That  the  said  cutting  therein  mentioned 
^as  not  made  in  the  manner  alleged. — Issues  thereon. 

The  cause  was  tried,  before  Blackburn,  J.,  at  the  Stafford- 
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also  aa-injiiry  which  is  not  an  unnatural  consequence  of 
the  breach  of  duty.  Here  the  injury  was  not  an  unnatural 
consequence  of  the  defendant's  neglect  to  fence  his  land. 
If  the  plaintiff's  cattle,  having  got  into  the  defendant's  6eld 
through  his  neglect  to  fence,  had  strayed  firom  thence  into 
the  field  of  a  third  party,  and  there  sustained  injury,  accord* 
ing  to  the  authorities  the  plaintiff  would  have  had  a  right 
of  action  against  the  defendant.  That  being  so,  for  the 
avoidance  of  circuity  of  action  the  defendant  should  not  be 
allowed  to  impound  the  plaintiff's  cattle  damage  feasant  on 
his  land,  for  the  plaintiff  might  maintain  an  action  against 
the  defendant  for  the  impounding,  and  would  recover  back 
as  damages  the  same  amount  as  the  defendant  obtained  from 
him.  There  may  be  cases  where  a  person  would  not  be 
liable  for  all  the  consequences  of  his  neglect,  as,  for  instance, 
if  a  bull  got  into  a  close  through  defect  of  fences,  and,  being 
irritated  by  some  person,  rushed  through  a  hedge  into  an 
adjoining  field ;  or  if  cattle  were  tempted  to  break  through 
the  hedge  by  some  person  offering  them  food.  But  it  seems 
to  me,  on  general  principles,  that  if  a  person  has  done  or 
omitted  to  do  some  act,  and  by  reason  of  such  commisnon 
or  omission  some  not  unnatural  consequence  ensues, 
whereby  he  is  injured,  he  cannot  complain,  because  he 
himself,  in  the  first  instance,  was  in  fault. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  should 
be  discharged.  I  think  that  the  direction  of  my  brother 
Wikk  was  quite  correct  It  must  be  assumed  in  favour  of 
the  defendant  that  the  hedge  of  the  Cornfield  was  in  such 
a  state  as  not  to  require  repair.  Then  the  question  is, 
whether  the  defendant  can  resist  this  action,  it  being  clear 
to  my  mind  that  the  cattle  would  never  have  escaped  but 
for  a  breach  of  duty  on  his  part  in  not  keeping  up  the  fence 
between  Bridge  Green  and  the  river.     I  do  not  say  that 
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under  every  state  of  circumstances  the  defendant  would  be  isei 
liable  for  all  the  consequences  of  the  cattle  having  escaped 
through  the  hedge  of  the  Cornfield  by  reason  of  the  defect  "  ». 
of  the  fence  between  Bridge  Green  and  the  river,  but  I  say 
that  the  cattle  getting  into  the  Cornfield  was,  if  not  a  neces- 
saiy,  at  any  rate  not  an  unnatural,  consequence  of  their 
getting  into  Bridge  Green.  Moreover  there  was  no  default 
whatever  on  the  part  of  the  plaintifi;  the  owner  of  the  cattle. 
The  injury  being  the  result  of  the  defendant's  default,  he  had 
no  right  to  distrain  the  plaintiff^ 's  cattle.  The  case  is  not  dis- 
tinguishable from  that  put  by  my  brother  Wilder  of  z  person, 
who,  seeing  cattle  impounded,  breaks  the  pound  and  lets 
the  cattle  out,  upon  which  they  stray  through  a  fence  into 
his  own  field. 

Wilde,  B. — I  am  of  the  same  opinion.  I  am  not  sorry 
that  the  matter  has  been  discussed,  for  it  involves  a  novel 
point  of  law;  but,  on  consideration,  I  retain  the  same 
opinion  I  formed  at  the  trial.  No  doubt  cattle  will  stray, 
and  it  is  proper  that  the  person  through  whose  default  they 
have  strayed,  should  be  responsible  for  the  consequences  of 
his  neglect.  Here  the  defendant,  who  complains  of  the 
cattle  having  strayed,  was  bound  to  fence  so  as  to  prevent 
them  getting  into  his  field.  He  neglected  to  do  so,  and 
the  plaintiff^  cannot  be  responsible  for  injury  caused  by  his 
cattle  having  strayed,  when  from  the  defendant's  neglect 
he  had  no  control  over  them.  The  injury  was  a  consequence 
of  the  defendant's  wrongful  act,  and  therefore  he  has  no 
right  to  complain. 

Rule  discharged. 
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itig  any  sach  cot,  canal,  reservoir,  or  aqueduct  already  made 
or  authorized  to  be  made,  or  for  making  or  improving  the 
»•  navigation  of  any  river,  a  map  or  plan  and  section  of  auch 

AND  intended  cut,  canal,  reservoir,  aqueduct,  or  navigation,  or  of 
WasTEBN  any  intended  variation,  abridgment,  extension,  or  enlaigement 
of  any  cut,  canal,  reservoir,  aqueduct,  or  navigation  already 
made,  upon  a  scale  of  not  less  than  three  inches  to  a  mile, 
so  far  as  relates  to  the  said  cut,  canal,  reservoir,  aqueduct, 
or  navigation,  or  to  such  variation,  abridgment,  extension, 
or  enlargement,  shall  be  deposited  for  public  inspection  at 
the  office  of  the  clerk  of  the  peace  of  every  county,  riding, 
or  division  in  or  through  which  such  cut,  canal,  reservoir, 
aqueduct,  or  navigation,  or  such  variation,  abridgment, 
extension,  or  enlargement,  is  intended  to  be  made,  on  or 
before  the  30th  November  previous  to  the  session  of  parlia- 
ment in  which  such  application  is  intended  to  be  made, 
which  map  or  plan  shall  describe  the  line  or  situation  of 
such  intended  cut,  canal,  reservoir,  aqueduct,  or  navigation, 
or  of  such  intended  variation,  abridgment,  extension,  or 
enlaigement,  and  the  lands  in  or  through  which  it  is  in- 
tended to  be  made,  together  with  a  book  of  reference,  con- 
taining a  list  of  the  names  of  the  owners  or  reputed  owners 
and  occupiers  of  such  lands  respectively ;  and  the  plan  shall 
also  describe  the  brooks  and  streams  to  be  diverted  into  such 
cut,  canal,  reservoir,  aqueduct,  or  navigation,  or  into  such 
variation,  abridgment,  extension,  or  enlaigement,  for  sup- 
plying the  same  with  water,  and  the  elevation  of  any  such 
aqueduct,  and  such  section  shall  specify  the  levels,  and  de- 
scribe the  same  by  feet  and  inches.** 

In  pursuance  of  this  Standing  Order,  plans  and  sections 
of  the  railway,  as  intended  to  be  made,  and  as  afterwards 
formed,  in  the  parish  of  Willenhall,  were  deposited  with  the 
clerk  of  the  peace  at  Stafford.  The  vertical  scale  of  the 
section  was  100  feet  to  an  inch,  and  indicated  the  places 
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where  the  intended  line  crossed  brooks  and  roads ;  but  the        1861. 

sections  did  not  shew  the  height  at  which  the  railway  was      ^^^     ' 

intended  to  cross  the  brooks  and  roads,  and  the  railway       ,  «• 

•^        London 

might  have  been  carried  over  the  brook  in  question  at  a         and 

North 
greater  elevation  without  eshibiting  any  inconsistency  with,      Wbstbbn 

or  apparent  deviation  from,  the  deposited  sections  or  plans. 

The  sections,  however,  represented,  and  the  railway  at  this 

part  of  the  line  was  constructed  with,  a  slight  inclination, 

the  descent  being  from  the  bridge  towards  the  plaintifls* 

niinea     The  gradient,  as  represented  in  the  section,  was 

apparently  uniform  for  some  miles,  in  the  course  of  which 

the  railway  crossed  several  turnpike  and  other  roads,  as  well 

as  brooks. 

The  railway,  from  the  bridge  through  the  cutting  and 
over  and  beyond  the  plaintifls'  mines,  was,  as  already  stated, 
on  a  slight  descent,  and  was  constructed  with  a  drain  on 
each  side,  about  three  feet  in  width  and  two  feet  in  depth, 
which  drains  dischaiged  themselves  into  another  brook  be- 
yond the  other  end  of  the  cutting,  and  beyond  the  plaintifls* 
mines. 

At  the  cutting,  and  over  the  plaintifls*  mines,  there  are 
about  twenty-three  feet  of  soil  and  clay  in  depth  fit>m  the 
surfitte,  impervious  to  water ;  and  below  the  soil  and  clay, 
and  above  the  plaintifls*  mines,  there  is  a  stratum  of  stone, 
called  the  new  mine  rock,  which  is  a  brittle  rock,  subject 
naturally  to  cracks  and  Assures,  and  is  very  liable  to  be  split 
and  broken  if  let  down  or  sunk,  from  mines  being  worked 
under  it.  In  making  the  cutting  and  the  railway  the  soil 
and  clay  were  entirely  cut  through,  and  the  new  mine  rock 
below  was  cut  into  a  depth  varying  from  one  foot  to  four  feet, 
and  the  railway  was  formed  in  the  cutting  at  a  level  varying 
from  one  foot  to  four  feet  below  the  upper  surface  of  the 
new  mine  rock. 

r  F  2 
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1861.  At  the  time  when  the  railway  was  made  no  mines  had 

^^^^^JJ^  been  worked  underneath  its  site  at  the  place  in  question. 
»•  In  the  year  1858  the  plaintiflsy  who  for  about  two  years 

^MD  previously  had  been  working  their  mines,  approached  with 

NOBTH  ,  ,  , 

Western  their  workings  to  a  distance  of  forty  yards  from  the  railway* 
and  were  desirous  of  workmg  their  mmes  under  the  railway, 
and  within  the  distance  of  forty  yards  from  it;  and  there- 
upon, on  the  8th  October  in  that  year,  they  gave  to  the 
defendants  a  notice  in  writing,  under  their  hands,  of  their 
intention  so  to  work ;  and  the  defendants  caused  the  mines 
to  be  inspected,  but  did  not  agree  for  the  purchase  of  the 
mines  or  minerals,  or  any  part  thereof,  and  the  defendants 
.  did  not  at  any  time  declare  their  desire  to  purchase  such 
mines,  and  did  not  treat  for  the  same ;  and  thereupon  the 
plaintiffs,  after  the  expiration  of  twenty-one  days  at  least 
from  the  giving  of  the  said  notice,  began  to  work  and  did 
work  and  get  the  mines  lying  under  the  railway,  and  within 
the  dbtance  aforesaid :  and,  although  damage  was  thereby 
done  to  the  railway  as  after  mentioned,  such  damage  was 
not  wilfully  done,  nor  was  it  caused  by  the  working  of  the 
mines  in  an  improper  manner. 

The  consequence  of  such  workings  was,  that  the  railway 
in  the  cutting  sank  from  time  to  time,  such  sinkings  amount- 
ing in  the  whole  to  several  feet,  and  the  rock  between  the 
mines  and  the  railway  cracked,  so  as  freely  to  allow  water, 
falling  or  being  upon  the  surface  of  the  railway,  to  pass 
through  the  rock  into  the  mines.  The  drains  by  the  side  of 
the  railway  sank  with  the  rest  of  the  sur&ce  of  the  cuttings 
and  were  cracked  and  broken,  and  it  became  necessaiy  fer 
the  defendants  to  raise  the' railway  to  its  former  and  proper 
level.  This  was  done  from  time  to  time,  as  frequently  as 
the  sinkings  occurred,  with  materials  (principally  ashes  ob- 
tained from  works  in  the  neighbourhood)  of  a  kind  which 
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admitted  of  water  sinking  into  and  passing  through  them.        1861. 
In  raising  the  railway  the  drains  were  filled  up  with  the      iT"^*^^ 

,  '^  Baghall 

materials  thus  used,  and  from  the  porous  nature  of  these  ». 

LOKDON 

materials,  and  from  the  cracking  and  sinking  of  the  surface         ahd 

KORTK 

of  the  railway  and  of  the  drains,  caused  by  the  plaintifis'     Wsbtbrn 


mining,  water  falling  and  being  upon  the  surface  of  the 
railway  and  drains  sank  through  into  the  mines  beneath. 

At  the  time  of  the  injury  hereinafter  mentioned  the 
plaintifis  had  worked  out  the  mines  under  the  railway,  but 
continued  their  workings  in  other  parts  of  their  colliery, 
and  the  sinking  and  drainage  of  the  railway  had  not  then 
ceased. 

The  drains  in  question  were  made  at  the  time  the  railway 
was  carried  through  the  cutting,  and  formed  in  the  rock 
above  mentioned.  The  object  of  such  drains  was  to  keep 
the  railway  clear  of  water,  and  until  they  were  sunk  and 
cracked  as  above  mentioned  they  were  sufficient  for  that 
purpose. 

Evidence  was  given,  for  the  plaintifis,  that  wherever  mines 
are  being  worked,  and  the  strata  are  of  such  a  nature  as  to 
allow  of  water  passing  or  sinking  through  into  the  mines, 
it  is  very  important  to  keep  the  drains  on  the  surface  well 
puddled  and  water-tight.  On  the  other  hand,  the  evidence 
for  the  defendants  was,  that  it  was  impracticable  to  keep  the 
drains  open  while  the  mining  was  going  on,  as  they  were 
so  frequently  being  let  down ;  and  that  the  puddling  the 
drains  would  not,  in  the  case  of  floods,  prevent  water  from 
escaping  through  the  cracks  in  the  new  mine  rock  into  the 
plaintiffs*  mines,  unless  the  whole  surface  of  the  railway 
were  also  kept  puddled. 

The  area  of  the  cutting  over  the  plaintifis'  mines,  and 
fifom  thence  up  to  the  Tame  Brook  (measuring  the  surface 
of  the  sloping  sides),  is  five  acres  and  three  quarters,  and 
the  rain  falling  in  that  area,  as  also  the  water  from  the 


Railway  Co. 


434  BXGHSQUSB  REPORTS. 

1861.        springs  in  the  catting  laid  open  in  its  formation,  pass^  on, 

^'^^^'^^      to,  or  over  the  plaintiflfs'  mines. 

V.  On  the  14th  August,  1860,  in  consequence  of  heavy  rains, 

AHD         there  was  a  flood  in  the  Tame  Brook,  and  at  the  bridge 

Westkrn  above  mentioned  the  water  rose  to  a  higher  level  than  the 
^'  top  of  the  girders,  and  overflowed  the  railway,  and  laige 
quantities  of  water  flowed  down  the  cutting,  partly  along 
the  railway  and  partly  along  the  drains.  When  the  water 
arrived  at  the  place  where  the  railway  sank,  and  had  been 
raised  as  aforesaid,  it  sank  through  the  before  mentioned 
materials,  and  through  the  cracks  in  the  new  mine  rock, 
caused  as  aforesaid,  into  the  mines  of  the  plaintifis.  By 
these  means  the  plaintifis  were  drowned  out  of  some  of 
their  workings,  and  sustained  considerable  damage. 

The  plaintifis  alleged,  and  called  witnesses  to  prove,  that 
the  overflow  of  the  water  at  the  bridge  was  entirely  caused 
by  the  obstruction  which  the  bridge  itself,  its  piers,  pillars 
and  girders,  presented  to  the  flow  of  the  water.  The  de- 
fendants, on  the  other  hand,  alleged,  and  called  witnesses 
to  prove,  that  the  obstruction  presented  by  the  bridge  had 
no  effect  in  raising  the  level  of  the  water  at  the  bridge,  and 
that,  if  the  bridge  had  not  been  there,  the  water  would  have 
risen  to  the  same  level,  and  an  equal  quantity  of  water 
would  have  flowed  down  the  cutting,  and  so  into  the  plain- 
tifis' mines. 

The  plaintift  also  alleged,  and  called  witnesses  to  jxx)ve, 
that  if  the  drains  by  the  side  of  the  railway  had  been  kept 
in  proper  order,  on  the  proper  level,  and  |Nx>perIy  water- 
tight, from  time  to  time,  as  the  railway  was  raised,  the 
whole  of  the  water  which  came  from  the  brook  down  the 
cutting  Would  have  been  carried  by  those  drains,  and  so 
would  have  passed  over  the  plaintifis'  property  without 
sinking  into  the  earth  or  getting  into  the  mines.  The  de* 
fendants,  on  the  other  hand,  alleged,  and  called  witnesses  to 
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prove  that,  even  if  the  draiDS  had  been  in  perfect  order,        igei. 
they  were  not  of  soflScient  capacity  to  carry  the  ivhole  of     ^'^     ^ 

the  water  which  flowed  down  the  catting,  and  that  a  large  v. 

London 

portion  of  the  water  must  have  passed  over  the  line  of  rail-         and 
way  in  the  cutting,  and  would  have  sunk  into  the  mines.  Webtkbn 

It  was  admitted  that  the  Company's  surveyors  and  engi- 
neers from  time  to  time  went  into  the  plaintifls'  mines  and 
inspected  the  workings,  and  that  the  defendants  knew  the 
nature  of  the  strata,  and  that  water  from  the  railway  would 
get  into  the  mine& 

On  several  occasions  between  the  making  of  the  railway 
and  the  flood  of  August,  1860,  there  had  been  floods  which 
caused  water  to  flow  down  the  cutting;  and  it  was  also 
proved  that  since  the  flood  in  August  there  had  been  other 
floods  in  the  brook  which  would  have  caused  water  to  flow 
into  the  cutting,  but  the  defendants,  by  putting  a  dam 
across  the  cutting,  had  prevented  the  water  from  passing 
into  it. 

It  was  proved  that  the  flood  of  August,  1860,  was  a  high 
flood,  but  not  a  very  extraordinary  one;  and  that  there  was 
a  flood  of  about  the  same  height  in  December,  1860,  and 
a  still  higher  flood  in  the  year  1852. 

The  plaintifis'  counsel  contended  that  one  cause  of  the 
insuflSciency  of  the  bridge  was,  that  it  was  constructed  at  too 
low  a  level  to  allow  the  water  to  pass  under  it  in  times  of 
flood,  and  that,  if  it  had  been  constructed  at  a  higher  level, 
not  only  would  the  water  have  had  room  to  pass  under  it, 
but,  as  the  cutting  would  have  been  less  deep,  the  level  of 
the  water^  whether  in  any  degree  obstructed  by  the  bridge 
or  not,  would  not  have  risen  to  the  bottom  of  the  cutting, 
and  consequently  none  of  the  water  from  the  brook  could 
have  got  into  the  cutting.  But  the  learned  Judge  held 
that,  ibr  the  purpose  of  the  trial,  he  would  assume  that  the 
Company  were  bound  to  make  their  railway  on  the  level  on 
which  they  had  made  it,  and  they  were  right  in  making  the 
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1861.       cutting  of  the  depth  thej  did ;  and  that  the  pbintifis  were 

Baghall      ^u^d  ^o  shew  that  an  insuflScient  bridge  caused  the  damage ; 

V.  and  that,  in  shewing  the  bridge  to  be  insuflScient,  the  plain- 

AHD         tifis  were  not  in  a  condition  to  find  bult  with  the  cutting; 

North 

Westirv  observing  that  on  this  subject  there  could  be  no  question 
of  fact,  as  it  was  obvious  that  if  the  railway  had  been  a  foot 
higher  and  the  cutting  a  foot  shallower,  the  water  could  not 
have  entered  it ;  and  that  the  question,  whether  the  plain- 
tifis  could  succeed  in  establishing  the  insufficiency  of  the 
bridge  by  this  means,  was  a  question  of  law,  and  must  be 
reserved  for,  and  decided  by,  the  Court. 

The  Judge  put  certain  questions  to  the  jury,  the  precise 
terms  of  which  were  as  follows : — 

1.  Whether  the  bridge  has  in  any  floods  (by  which  I  mean 
to  call  your  attention  to  floods  not  so  high  as  the  flood  in 
August),  the  effect  of  causing  water  to  flow  down  the  cut- 
ting, which,  if  there  was  a  sufficiently  wide  water-way  under 
the  bridge,  would  flow  down  the  brook,  though  the  line  was 
at  its  proper  level  ? — To  this  question  the  jury  answered, 
that  **  the  bridge  was  sufficient  for  ordinary  purposes." 

2.  Whether  the  bridge  made  any  difference  in  the  quantity 
of  water  fiowing  down  the  cutting  in  the  floods  of  August 
which  did  the  mischief? — The  jury  answered,  that  ''the 
bridge  caused  some  difierence  in  the  quantity  of  water 
flowing  down  the  cutting,  but  was  not  the  principal  cause 
of  the  mischief." 

3.  Whether  the  side  drains,  if  kept  open  and  puddled, 
would  carry  off  the  whole  water  of  ordinary  floods,  not  so 
high  as  the  floods  of  August,  1860  ? — The  jury  answered 
«  yes." 

4.  Whether,  if  the  drains  were  kept  open  and  not  puddled, 
the  whole  water  in  such  floods,  as  first  supposed,  would 
equally  have  sunk  through  the  bottom  of  the  side  drains 
into  the  mines  ? — The  jury  answered,  that  ''  the  greater 
portion  would  go  into  the  mines." 
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5.  The  same  question  as  the  third,  but  applicable  to  the 

August  floods? — The  jury  answered,  that  ''the  greater  por- 

tioD  would  be  carried  ofl." 

London 

6,  The  same  question  as  the  fourth,  but  applicable  to  the         and 

August  floods? — The  answer  of  the  jury  was,  "no;  a  por-     Wxstxbn 
tioo  would  have  gone  off,  but  not  all.** 

The  Judge  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiffs,  subject  to  this  special  case. 

It  was  agreed  between  the  parties  that  the  jury  should  not 
be  required  to  assess  the  damages,  but  that  they  should  be 
referred  to  an  arbitrator  to  be  assessed,  in  accordance  with 
the  judgment  of  the  Court,  if  the  judgment  should  be  in 
the  plaintifia'  favour;  and  it  was  agreed  that  the  Court 
should,  if  necessaiy,  be  at  liberty  to  draw  such  inferences  of 
&ct  as  they  might  think  a  jury  should  have  drawn ;  and  also 
that  they  shoidd  be  at  liberty  to  amend  for  either  party,  if 
they  should  think  any  amendment  necessary. 

The  questions  for  the  opinion  of  the  Court  are : — 

First,  whether  the  plaintiflGs  are  entitled  to  recover  on  the 
first  count;  and,  if  so,  whether  for  the  damage  done  by  the 
whole  of  the  water  of  the  flood  of  August,  or  with  any  and 
what  limitations. 

Secondly,  whether  the  plaintifis  are  entitled  to  recover  on 
the  second  count 

Gray  (with  whom  was  Maenamara)  argued  for  the  plain- 
tift  (Nov.  13). — Upon  the  facts  stated,  the  plaintifis  are 
entitled  to  recover  on  both  counts.  The  surface  land  was 
purchased  by  the  Grand  Junction  Railway  Company,  for 
the  purpose  of  their  railway,  under  the  powers  of  the 
3  Wm.  4,  c.  xxxiv.,  which  contains  provisions  similar  to 
those  in  the  I^ands  Clauses  Consolidation  Act,  1845,  by 
which  mines  are  reserved  to  the  owners,  but  they  are  required 
to  give  the  Company  twenty-one  days*  notice  of  an  inten- 
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1861.  tion  to  work  them.    In  making  the  railway  it  was  necessary 

^Jj2^  to  cross  a  brook  on  one  side  of  which  was  some  rising 

<^*  ground,  and  the  Company  erected  a  bridge  across  the  brook 

A>i>  and  made  a  cutting  through  the  rising  ground  over  the 

NOBTH  ^       ^ 

Westskh      plaintifis*  mine&    At  this  time  the  mines  had  not  been 
worked.    The  cutting  was  made  so  deep  that  in  flood  times 
the  water  rises  above  the  level  of  the  rails,  and  flows  along 
the  cutting  over  the  plaintifis'  mines  until  it  escapes  into 
another  brook.     If  the  cutting  had  been  a  toot  shallower, 
the  bridge  must  have  been  a  foot  higher,  and  that  would 
have  remedied  the  mischief.     The  plainti&  complain  that 
in  times  of  flood  the  flow  of  the  water  of  the  brook  is 
obstructed  by  the  railway  and  bridge ;    the   defendants 
answer  that  the  railway  and  bridge  have  been  constructed 
as  delineated  on  the  plan  and  sections  deposited  with  the 
clerk  of  the  peace  of  the  county.     But  the   3  Wm.  4, 
c.  xxxiv.,  does  not  require  the  railway  to  be  made  according 
to  sectioBSj  and  moreover  there  is  nothing  in  the  sections  to 
shew  that  the  level  of  the  railway  and  bridge  might  not 
have  been  raised.     On  each  side  of  the  railway  there  was  a 
drain,  which  until  the  mines  were  worked  carried  off  the 
water.     In  the  year  1858,  the  plaintifis,  who  had  worked 
their  mines  to  a  ditfance  of  forty  yards  from  the  railway, 
gave  the  defendants  notice,  under  the  70th  section  of  the 
3  Wm.  4,  c.  xxxiv.^  of  their  intention  to  work  under  the 
railway.    The  defendants  caused  the  mines  to  be  inspected, 
but  elected  not  to  purchase  them,  thinking,  probably,  that 
it  would  be  cheaper  to  raise  the  railway,  if  it  sank  in  con- 
sequence of  the  working,  than  to  buy  the  mines.    The  pkin- 
titib  then  worked  the  mines  in  a  proper  manner  and  without 
doing  wilful  damage ;  but  in  consequence  of  such  working 
the  railway  in  the  cutting  sank  several  feet,  the  rock  between 
the  mines  and  the  railway  cracked  so  as  to  allow  the  water 
to  flow  through  it  into  the  plaintifis'  mines,  and  the  drains 
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were  broken.     From  time  to  time,  as  the  sinkings  occurred^        1861. 
the  defendants  raised  the  railway  to  its  former  level,  but  in      ^^'""-^ 
flodoiDff  the  drains  were  filled  ap.  It  was  not  enough  for  the  v* 

defeooants  to  attend  to  their  own  convenience  and  raise  the  aho 
le?el  of  the  railway ;  they  ought  also  to  have  reconstructed  Wk8tkkii 
the  drains.  It  may  be  said,  why  are  the  defendants  to  pay 
br  damage  which  has  in  some  measure  been  caused  by  the 
plaintiffs?  Fletcher  v.  The  Great  WeHem  Railtoay  Cam- 
ffBKy{a)  is  an  express  authority  that  as  the  defendants 
declined  to  purchase  the  mines  after  notice  from  the  plain- 
tifi  that  they  intended  to  work  them  under  the  railway, 
they  were  entitled  to  do  so,  although  the  working  might 
cause  the  surface  to  subside.  [Channel!,  B.,  referred  to 
Stourbridge  Canal  Company  v.  The  Earl  of  Dudley  (&>]  The 
defendants  only  bought  and  paid  the  plaintifis  for  the  sur- 
face, and  therefore  they  had  a  right  to  work  the  mines  in  as 
profitable  a  manner  as  if  the  surface  had  never  been  sold. 
It  is  through  the  election  of  the  defendants  not  to  purchase 
the  mines  that  the  railway  has  sunk.  To  say  that  the  plain- 
tifi  were  the  cause,  and  therefore  they  cannot  complain, 
would  be  to  deprive  them  of  a  lai^  portion  of  the  value  of 
their  land  without  any  compensation.  [^Channell,  B. — The 
obligation  originally  imposed  on  the  Company  was  not  only 
to  make  but  to  maintain  drains.]  By  the  I80th  section  of 
the  3  Wm.  4,  c  xxxiv.,  the  Company  are  required  to  make, 
and  from  time  to  time  maintain,  such  and  so  many  ^^ditches, 
drains  and  passages  over,  under,  or  by  the  side  of  or  leading 
to  or  from  the  said  railway,  of  such  dimensions  and  in  such 
manner  as  two  or  more  justices,**  &c.,  *' shall,  upon  the 
application  of  the  owner,  lessee,  or  tenant  of  any  lands, 
nunes^  or  minerals,  judge  necessary  and  appoint,"  &c.  And 
the  196tb  section   requires   the  Company  to  make  such 

(a)  4  H.  &  K.  242.    In  error,  5  H.  &  N.  689. 

(b)  30  L.  J.,  Q.  B.  IDS. 
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1861.  **  drains,  or  other  passages,  over,  under,  or  by  the  side  of 

^Jj2^  the  said  railway,  and  the  fences  on  the  sides  thereof  re- 

9.  spcctively,  of  such  breadth,  depth,  and  dimensions  as  shall 

AflD  be  sufficient  at  all  times  to  convey  the  water  as  clearly  from 

North  i     i      ^  •   -  m  i_  r 

Wbstbkk      the  lands  adjoining  or  lying  near  to  the  said  railway  as  before 
the  making  of  the  said  railway,"  &c.  The  Riulways  Clauses 

Consolidation  Act,  1845,  8  &  9  Vict  c.  20,  which  is  incor- 
porated with  the  9  &  10  Vict.  c.  cciv.,  contains  a  similar 
provbion :  sect.  68.   By  the  interpretation  clause,  section  3, 
the  word  'Mauds*  shall  include  **  tenements,"  therefore 
it  will  include  mines;  and  reading  the  first  and  third  clauses 
of  the  68th  section  in  conjunction  with  the  interpretation 
clause,  it  is  clear  that  the  Company  are  bound  to  make  and 
maintain  works  for  the  protection  not  only  of  the  sur&ce 
land  but  also  the  mines  beneath  it  Although,  in  one  sense, 
it  may  be  said  that  the  plaintifis  by  working  the  mines  have 
caused  the  damage,  yet  in  a  legal  sense  they  have  not,  for 
they  had  a  right  to  work  them.     The  damage  was  in  truth 
caused  by  the  Company,  who,  having  refused  to  purchase 
the  mines,  neglected  to  maintain  the  drains.     The  Com- 
pany might,  by  constructing  proper  works,  have  prevented 
the  injury  which  the  plaintifis  have  sustained,  and  therefore 
they  are  responsible  for  it :  Lawrence  v.  The  Great  Northern 
Railway  Company  (a).    [PoUoch^  C.  B. — ^It  is  no  answer  for 
the  Company  to  say,  **  What  we  have  done  we  have  done 
under  an  act  of  parliament  which  gave  us  certain  powers.** 
Those  powers  are  subject  to  the  maxim,  <'  Sic  utere  tuo  ut 
alieno  non  Isedas.**    The  power  to  make  a  railway  can  only 
be  used  to  this  extent,  that  it  cannot  be  said  that  the  act 
per  «e  is  a  nuisance.    The  common  law  allows  any  penon 
to  build  on  his  own  land,  but  it  does  not  allow  him  to  baild 
so  as  to  obstruct  his  neighbour's  light] — Then  with  respect 
to  the  finding  of  the  jury.     The  plaintiflb  contended  at  the 

(a)  16  Q.  B.  643. 
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trial  that  the  Company  ought  to  have  constructed  the  bridge 
afoot  higher;   but  the  learned  Judge  ruled  that  the  ques- 
tion of  level,  and  whether  the  plaintifiB  could  bj  that  means  ». 
succeed  in  establishing  the  insufficiency  of  the  bridge,  was         asd 
a  qoestion  of  law.     The  jury  found  that  the  bridge  caused     Wkstbbh 
aomc  of  the  damage ;  and  that,  if  the  drains  had  been  kept  ^^^^^^  ^' 
open  and  puddled,  the  greater  portion  of  the  water  would 
bave  been  carried  off.     The  defendants  have  constructed 
the  railway  improperly  both  in  respect  to  the  level,  and 
irrespective  of  the  level,  and  also  in  not  maintaining  the 
dmina. 

Boom  {PigaU^  Seijt.,  with  him),  for  the  defendants.— The 
defendants  are  entitled  to  judgment.  It  is  material  to 
ascertain  upon  what  ground  the  plaintifis  rest  their  action. 
Not  upon  the  infringement  of  any  common  law  right,  or 
uiy  neglect  of  duty.  No  duty  is  cast  upon  the  Company. 
[PMockf  C.  B., — There  is  a  duty  of  this  kind. — ^Any  per- 
son has  a  right  to  travel  on  a  public  highway,  but  he  has 
00  right  to  ride  over  people.]  The  original  Company 
purchased  this  land  for  the  purpose  of  constructing  their 
railway  as  authorized  by  the  3  Wm.  4,  c.  xxxiv.,  and  it  is 
not  suggested  that  they  have  exceeded  their  powers.  .They 
acquired,  in  respect  of  the  purpose  for  which  they  pur- 
chased the  land,  all  the  rights,  and  became  subject  to  all 
the  obligations  of  surface  owners,  and  to  no  others,  unless 
imposed  by  the  legislature.  It  b  said  that,  consistently 
^th  the  Act,  the  railway  might  have  been  made  at  a  higher 
level;  but  it  might,  consistently  with  the  Act,  have  been 
OBade  at  a  lower.  That  depends  on  a  variety  of  circum- 
stances. The  Act  gives  no  instructions  as  to  gradients  or 
B^iona,  nor  does  it  require  that  the  bridge  should  be  built  at 
Any  particular  height.  The  2nd  and  4th  sections  clearly  autho- 
^zed  the  Company  to  do  all  that  they  have  done,  and  if  any 
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1861.  injury  to  the  plaintifis  was  likely  to  result  therefrom,  their 
^][^Jj^  remedy  was  either  to  oppose  the  bill  in  its  progress  through 
,  ••  parliament,  or  seek  redress  under  the  compensation  clauses. 

AXD  Then,  what  are  the  obligations  of  the  defendants,  and  what 

WnrsBv      are  the  rights  of  the  plaintifis  ?    Private  interest  must  yield 
to  public  benefit.   The  legislature  authorized  the  Company 
to  cut  through  this  bank  of  clay.     [Bramwell,  B. — ^It  has 
authorized  them  to  purchase  the  surface  land,  and  having 
purchased  it  they  have  the  ordinary  proprietary  rights;  but 
has  it  authorized  them  to  make  the  cutting  without  being 
responsible  for  the  damage  thereby  caused  to  the  owners  of 
the  mines  ?    Could  the  plaintifls,  at  the  time  of  the  cutting, 
have  claimed  compensation  for  future  possible  damage?] 
In  constructing  the  bridge,  the  paramount  object  was  the 
benefit  of  the  public,  and,  if  injury  was  thereby  done,  that 
is  the  subject  of  compensation,  not  of  action.     The  legis- 
lature has  imposed  no  restriction  in  respect  of  this  bridge, 
and,  within  the  limit  of  deviation,  the  Company  might  con-* 
struct  the  railway  as  they  pleased.    All  that  the  legislature 
required  was,  that  plans  and  sections  sbodid  be  submitted 
to  them,  in  order  that,  for  the  public  safety,  they  might  see 
that  the  gradients  were  proper.  In  constructing  the  railway, 
the  Company  adopted  one  level  throughout,  the  effect  of 
which  was,  that  they  cut  through  the  clay  of  the  rising  ground 
near  the  brook,  into  the  new  mine  rock,  and  so  removed 
the   bank  which  separated  the  brook  from  the  plaintiffs' 
land ;  but  there  is  no  pretence  for  saying  that  is  not  legal 
The  owners  of  the  land  sold  it  to  the  Company,  for  the 
purpose  of  constructing  a  railway  upon  it,  and  it  has  been 
constructed.     They  are  in  the  position  of  the  owner  of  a 
mine,  who  ha^  sold  the  surface  land  for  the  purpose  of 
building  upon  it  a  house,  with  cellars  underneath.    If  the 
person  forming  the  cellars  does  no  more  than  he  was  autho- 
rized to  do,  he  is  not  responsible  for  damage  to  the  minerals. 
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[Bramwell,  B. — In  that  case  the  purchase  money  would  be 
proportionate  to  the  purpose  for  which  the  land  was  sold.] 
The  Company  formed  drains  for  the  purpose  of  carrying  v. 

off  the  water  irom  their  railway,  not  for  the  purpose  of  ahd 
draining  the  adjoining  lands.  Having  constructed  their  Westbrh 
railway  and  formed  drains,  what  further  obligation  were  ^^^^  ^ 
they  under  either  at  common  law,  or  by  statute?  As  regards 
the  common  law,  clearly  none — because  the  Company  had 
only  done  on  their  own  land  that  which  they  were  autho- 
rized by  statute  to  do.  They  were  not  bound  to  render  the 
surface  waterproof  because  it  was  subject  to  cracks  and 
fissures.  Then  what  was  their  obligation  under  the  statute  ? 
The  owners  having  parted  with  the  surface  land  for  the 
purpose  of  a  railway  being  constructed  upon  it,  would  not, 
at  common  law,  be  at  liberty  to  do  anything  which  would 
injuriously  affect  the  railway,  but,  as  regards  the  mines,  the 
legislature  has  given  an  additional  right,  and  in  the  event 
of  the  Company  declining  to  purchase  them,  has  allowed 
the  owner  to  work  them,  provided  he  does  so  in  a  proper 
manner,  and  commits  no  wilful  damage :  3  Wm.  4,  c.  xxxiv., 
8  &  9  Vict.  c.  20,  ss.  77  to  85.  The  inevitable  consequence 
of  the  plaintifis  working  the  mines  was  to  cause  cracks  and 
fissures,  tbroogh  which  the  water  flowed  into  the  mine. 
But  suppose,  instead  of  water,  the  rock  itself  had  sunk 
and  filled  up  the  workings  of  the  mine,  could  the  plain- 
tifls  have  claimed  damages  from  the  defendants  for  not 
supporting  the  rock?  The  legislature  has  said  that  the 
mine*owner  shall  not  be  responsible  for  damage  to  the 
railway  caused  by  hid  workings,  not  that  the  Company 
shall  indemnify  the  mine-owner  against  such  damage.  The 
defendants  are  under  no  obligation  to  protect  the  plaintifis 
against  the  consequences  of  their  own  act.  The  argument 
for  the  plaintifis  must  go  to  this  extent,  that  it  makes  no 
difference  whether  the  plaintiffs*  mine  was  filled  with  water 
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1861.  ^'  earth ;  bat  there  is  clearly  no  obligation  on  the  part  of 

^^'^^^^^  the  defendants  to  construct  their  railway  upon  arches  or 

V,  girders  to  prevent  a  falling  of  the  earth,  in  the  event  of  the 

AHD  plaintifis  working  their  mine.     Canals  may  pass  over  a 

WisTSRv  mine,  but  they  are  puddled,  not  for  the  benefit  of  the  mine- 

X.WAT  Co.  Q^j^gy^  Ijq^  ^  }ieep  in  the  water.    Suppose  a  mine-owner  in 

working  caused  the  water  of  a  canal  to  flow  into  his  mine, 
would  the  proprietors  of  the  canal  be  responsible  ?  [Bram- 
well,  B«— In  that  case,  in  assessing  compensation  for  the 
surface,  it  would  be  taken  into  connderation  that  there 
would  be  a  stream  of  water  over  the  mine.     Suppose  the 
defendants  were  only  owners  of  part  of  the  land  over  the 
mine,  and  another  person  was  owner  of  the  other  part 
where  the  cutting  was  made  and  the  bridge  built,  though 
the  plaintifis  had  caused  the  defendants*  land  to  sink,  might 
they  not  complain  that  the  other  person,  by  erecting  the 
bridge  and  making  the  cutting,  had  caused  water  to  fiow  into 
the  mine ;  then,  how  can  they  have  the  less  right  to  com* 
plain  because  all  the  land  belongs  to  one  person  ?]    In  that 
case  there  would  be  an  obligation  on  the  owner  not  to  make 
the  cutting,  or  build  the  bridge  so  as  to  let  the  water  into 
the  mine,  but  the  defendants  have  only  done  what  they 
were  authorized  to  do.     If  the  owner  of  chambers  chose  to 
remove  a  beam  by  which  the  upper  floor  fell,  could  he  com- 
plain ?    [Bramwell,  B. — In  the  judgment  of  Crampiaih  X| 
and  ffWes,  J.,  in  Broadbeni  v.  7%^  Imperial  Gas  Light  Cmr 
pan]jf{a\  it  is  said  that  the  cases  establish  *Uhat  an  injurious 
act  unauthorized  by  statute,  or  done  by  the  Company  negli- 
gently in  abuse  of  their  statutory  powers,  is  the  proper  subject 
of  an  action;  and  that  any  act  other  than  the  erection  of  the 
permanent  works,  if  properly  done  by  the  Company  in  pur- 
suance of  the  statute,  whatever  damage  it  may  cause,  is 
considered  sufficiently  compensated  for,  by  the  public  bene- 

(a)  7  De  Gex,  M.  &  G.  486. 
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fit  expected  to  follow,  and  ia  neither  a  subject  of  action  nor 
compensation."  [ChanTutt,  B. — A  gas  Act  authorizes  the 
Company  to  make  and  sell  eas.  but  not  to  make  it  a  nuisance 
to  the  neighbourhood.]     The  true  principle  is  thus  stated  amd 

bj  Erk,  J.,  in  Cotton  v.  fFood  (a) : — «  The  plaintiflf  is  not      Wkstkrm 
entitled  to  succeed  unless  there  be  aflSnnative  proof  of  neg- 
ligence on  the  part  of  the  defendant  or  his  servant ;  and 
there  can  be  no  such  proof  unless  it  be  shewn  that  there 
existed  some  duty  owing  from  the  defendant  to  the  plain- 
tiff, and  that  there  has  been  a  breach  of  that  duty."    The 
plaiotiflb  complain  of  the  act  done,  not  of  the  mode  in  which 
it  is  done.     If  the  defendants  had  built  the  bridge  of  such 
materials  that  a  person  fell  through  it,  or  if  the  culverts 
were  too  snaall  to  carry  off  the  water,  they  would  be  re- 
sponsible because  they  would  not  have  complied  with  the 
requisitions  of  their  Act.     But  there  was  no  negligence  on 
their  part,  for  they  could  not  have  constructed  the  bridge  at 
any  other  level.    Moreover  no  question  of  negligence  was 
left  to  the  jury.    [Bramwell^  B.,  referred  to  Buck  v.  H^il" 
Hams  {by]     It  is  said  that  the  defendants  ought  to  have 
puddled  the  drains,  but  no  such  obligation  is  imposed  on 
the  Company  by  their  Act.     The  drains  were  made,  not 
for  the  benefit  of  the  plaintiffs,  but  to  keep  the  railway  clear 
of  water,  and  until  the  sinking  and  cracking  caused  by  the 
pUuntifis'  act,  they  were  sufficient  for  that  purpose.     Then 
what  obligation  is  there  on  the  defendants  to  construct  fresh 
drains  or  to  maintain  these  drains.     The  declaration  is  not 
founded  on  any  breach  of  a  statutory  obligation.     The  de- 
fendants have  never  violated  the  provisions  of  the  180th  sec- 
tion of  the  3  Wm.  4,  c.  xxxiv.,  which  requires  them  to  make 
and  maintain  such  drains  as  two  justices  shall  judge  neces- 
sary and  appoint.    [BramtoeU^  B. — By  the  1 96th  section  the 
Company  are  bound  to  make  sufficient  drains,  and  if  any 
(a)  8  C.  B.,  N.  S.  566.  (5)  3  H.  &  N.  808. 
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1861.       landowner  is  not  satisfied  and  requires  more  to  be  made  he 
^^'"^'"^-^      must  apply  to  two  justices.]   The  coroplunt  is,  not  that  the 

OAORALL 

V.  defendants  have  not  made  diains»  but  that^  having  made 

Aim  them,  they  have  not  puddled  them.    The  196th  section  of 

Wnriftir  the  3  Wm.  4,  c.  xxxiv.,  has  reference  to  the  dnunage  of 

RAiLWArCb.  j^joJQiQg  i^QJg^  ^^^  ^f  ^^  railway;  so,  also,  the  68th  sec- 

tion  of  the  Railway  Clauses  Consolidation  Act.     By  the 
73rd  section  of  that  Act,  ^  the  Company  shall  not  be  com- 
pelled to  make  any  further  or  additionid  accommodation 
works  for  the  use  of  owners  and  occupiers  of  land  adjoining 
the  railway  after  the  expiration  of  the  prescribed  period,  or 
if  no  pmod  be  prescribed,  after  five  years  from  the  comple* 
tion  of  the  works.**    lOummUf  B. — ^That  provision  would 
not  relieve  the  defendants  from  the  obligation  to  maintain 
the  drains  they  made  under  the  Act.]    The  damage  has 
arisen,  not  from  the  defendants*  neglect  to  repair  the  drains^ 
but  from  the  plaintifis'  act  in  letting  down  and  thereby  de- 
stroying them.     [Bramwett,  B.-^uppose  some  other  land* 
owner  complained,  would  it  be  any  answer  for  the  defend- 
ants to  say  we  made  sufficient  drains,  but  the  plmnttfls  let 
ihem  down  ?]    Assuming  that  the  drains  were  made  for  the 
convenience  of  the  mine-owner,  the  obligation  of  the  statote 
has  been  complied  with.    The  word  'Mand"  in  the  inter- 
pretation  clause  of  the  Railway  Clauses  Consolidation  Act 
does  not  include  mines ;  there  are  express  provisions  reis- 
ting  to  them  in  the  77th  and  eight  following  sections.  The 
plaintiflb  must  establish  that  they  have  a  right  to  accom- 
modation works  under  the  68th  section ;  and  then,  by  secticn 
69,  if  any  diflerence  arise  respecting  the  kind  or  number  of 
such  work%  it  must  be  determined  by  two  justiceSi    In 
Lawrence  v.  The  Great  Northern  RaUway  Campamf  (a)»  the 
defendants  might,  by  proper  caution,  have  prevented  the 
injury,  and  the  plaintifi^  in  no  way  contributed  to  it    The 

(a)  16  Q.  B.  648. 
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damage  Uiat  might  arise  firom  working  the  mine  should  have        1861. 
been  the  subject  of  claim  to  compensation  at  the  time  the      ^''^^ 
defendants  purchased  the  land :  Bex  v.  TAe  Leed$  and  Selby  v. 

Ra3way  Company  (a).      The  DuMey  Canal  Namgatian  ▼•         aho 
Grazebrook  (b)  was  an  action  by  a  canal  Company  a^nst  a     Wbstsbr 
mine-owner  who  worked  his  mine  under  their  reservoir,       ^^''^^^  o- 
whereby  it  was  damaged,  and  it  was  held  that  the  action 
was  not  maintainable,  since,  after  notice  of  his  intention  to 
work  the  mine,  the  Company  declined  to  purchase  his 
rights,  and  be  worked  in  the  usual  and  ordinary  mode, 

Gngf^  in  reply. — It  is  a  fidlacy  to  say  that  the  defendants 
have  committed  no  breachof  duty  becf^use  they  made  the  rail- 
way as  authmiaed  by  their  Act.  The  legblature,  in  allowing 
tbem  to  make  it,  expected  that  it  would  be  done  skilftilly 
and  properly.  [JMlock,  C.  B.«— Suppose,  in  the  construc- 
tion of  the  permanent  way,  it  is  discovered  that  it  would  be 
a  great  improvement  if  in  every  hundred  yards  a  pile  was 
driven  into  the  groqnd,  and  that  was  not  provided  for  by  the 
Act]  The  defendants  would  be  bound  so  to  work  that  no 
damage  should  afterwards  happen.  [ChanneUf  B. — Suppose 
a  Company  made  a  railway  on  a  different  line  from  that 
proposed,  but  within  the  limits  of  their  deviation,  and 
damage  vrus  caused  by  their  working  on  that  line,  which 
would  not  have  arisen  on  the  other,  assuming  the  works  to 
be  sufficient  would  the  Company  be  liable?  Bramwell, 
B. — It  may  be  that  by  selecting  a  new  line  the  Company 
would  be  bound  to  prevent  any  damage  arising  on  that  line 
which  would  not  have  arisen  on  the  other.]  This  was  not 
a  damage  in  respect  of  which  the  plaintiffs  could  have  ob^ 
tained  compensation  at  the  time  the  land  was  purchased  by 
the  defendant:  Lawrence  v.  2%e  Great  Northern  Railway 
Company,     [PoUoekt  C.  B. — Compensation  is  for  damage 

(a)  a  A.  &  E.  683.  (ft)  1  B.  &  AdoL  59. 
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that  can  be  ascertained  at  the  time  the  railway  is  made ; 

here  the  damage  arose  some  jears  after,  and  could  not  have 

9.  been  foreseen.     If  it  was  not  the  subject  of  compensation! 

▲RD         and  no  action  will  lie  in  respect  of  it,  the  plaintifis  are 

Westerv      without  remedy.]     The  meaning  of  the  180th  and  196th 

KAiLWAT   o.   ggjjijQug  ^f  iijg  3  \^jQ^  4^  ^  xxxiv.,  is,  that  the  owners  of 

land  adjoining  the  railway  shall  have  8u£Bcient  drains  made 
by  the  Company,  and  in  case  of  neglect  may  apply  to  two 
justices  to  compel  the  Company  to  make  them.  But  where 
sufficient  drains  have  been  made,  what  remedy  has  the  land- 
owner if  the  Company  does  not  maintain  them  ?  He  can- 
not apply  jto  the  justices,  because  the  answer  would  be, 
**  We  made  sufficient  drains."  The  defendants  cannot  say 
that,  because  they  made  for  their  own  benefit  drains  which 
rendered  an  application  to  justices  unnecessary,  they  are 
not  bound  to  maintain  them.  It  is  unimportant  what  was 
the  object  of  the  defendants  in  making  the  drains, — if  they 
answered  the  purpose  the  plaintiffs  could  not  complain; 
but  there  is  a  continuing  duty  on  the  part  of  the  defendants 
to  maintain  the  drains,  and  for  the  breach  of  that  doty  an 
action  will  lie. 

Cur.  adv.  tmlt,  * 

The  judgment  of  the  Court  was  now  delivered  by 

Bbamwell,  6. — The  material  facts  in  this  case  are  as 
follows: — The  plaintifis  are  owners  and  occupiers  of  a  coal 
mine.  The  surface  soil  as  well  as  the  coal  below  formerly 
belonged  to  the  same  owner,  but  a  railway  Company  (to 
whose  rights  and  obligations  the  defendants  have  succeeded) 
took  the  surface  under  the  powers  of  a  private  act  of  parlia- 
ment for  their  railway  and  constructed  it  thereon.  The 
railway  Company  (by  which  may  be  understood  indifferently 
the  original  Company  or  the  defendants)  cut  and  removed 
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upwards  of  twenty  feet  in  thickness  of  the  surface  soil  over        1861. 
where  the  plaintiffs*  mine  now  is,  to  get  the  level  at  which 
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they  laid  their  rails.     This  surface  soil  was  clay  impervious  v. 

to  water ;  by  removing  it  a  porous  rock  was  reached.     The         and 
soil  was  in  like  manner  cut  away  by  the  railway   Com-      Westebh 
pany  along  the  length  of  the  line  to  a  lower  district  of  ^"^^'  ^^' 
country^  through  which  a  brook  flowed.     Here  the  railway 
was  on  or  above  the  natural  level  of  the  ground.     It  was 
carried  over  the  brook  by  a  flat  bridge.     The  line  of  rail- 
way sloped  dowward^from  the  bridge  to  the  part  over  the 
plaintiffs*  mine.     The  bridge  was  sufficient  to  let  the  ordi- 
nary water  of  the  brook  pass^  and  even  more,  but  was  an 
impediment  to  the  passage  of  water  in  large  floods.     The 
railway  Company  was  bound  to  make  and  maintain  drains, 
the  obligation  being  substantially  the  same  as  in  the  Lands 
Clauses  Consolidation  Act     A  flood  happened  in  ]860« 
and  the  result  of  the  combined  acts  of  the  Company  was, 
that  water,  part  of  which  would  have  escaped  but  for  the 
bridge,  flowed  down  the  railway,  and,  the  high  ground 
between  the  brook  and.  the  surface  over  the  mine  being 
removed^  it  reached  that  spot,  and  the  high  ground  and  pro- 
tection of  clay  then  being  gone,  and  the  drains  being  imper- 
fect as  after  mentioned,  it  penetrated  into  the  mine.     So 
also  did  the  water  falling  on  the  spot  itself  and  the  springs 
arising  in  the  cutting.     But  it  here  becomes  necessary  to 
mention  that  when  the  railway  was  making  the  mines  were 
not  worked  under  nor  within  forty  yards  of  the  railway.  The 
railway  was  made  with  drains  at  the  side  suflBcient  to  cnrry 
off  the  water  which  fell  or  came  there  without  doing  any 
mischief  as  matters  then  stood.     When  the  plaintiffs'  work- 
ings came  to  forty  yards  from  the  railway,  they  gave  the  de- 
fendants* notice  under  their  local  Act,  which  mav  be  treated 
as  substantially  the  same  in  its  provisions  as  the  Railway 
Clauses  Consolidation  Act.     The  defendants,  however,  did 
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not  purchase  the  mines.    The  plaintiflb  accordingly  worked 
on,  and  when  their  workings  came  under  the  railway,  firom 
,  9.  no  fault  or  neeliirence  of  theirs,  but  as  a  natural  conse- 

LOHDOH  . 

AXD  quenceof  fair  and  lawful  working,  the  railway  isnnk  and 
Wbbtsbh  continued  to  do  so  from  time  to  time.  The  defendants 
repaired  this  by  throwing  material  of  a  porous  character  on 
the  sunk  parts ;  they  .did  not  however  rep^r  and  puddle  the 
drains  which,  from  the  sinking  of  the  soil,  became  ineflkient, 
and  even  had  they  been  eflScieut  they  would  not  hare  carried 
off  the  flood  water  of  August,  I860.*  For  the  damage  sus- 
tained from  the  water  thus  getting  into  the  mines  this  action 
was  brought. 

It  seems  to  us  impossible  to  state  these  &ctB  without 
shewing  that  the  plaintifis  have  a  claim  on  the  defendants 
of  some  kind.     Without  any  fiiult  of  theirs  the  natural  con- 
dition of  things  had  been  altered,  the  water  of  the  brook 
which  flowed  at  a  distance  of  one-third  of  a  mile  from  their 
mine,  inaccessible  to  it  by  being  separated  from  it  by  gioond 
twenty-five  feet  high,  has  been  diverted  over  it,  its  natural 
covering  and  upper  soil  removed  from  it.     From  the  last 
mentioned  circumstance  and  want  of  efficient  drains  the 
rain  which  fell  on  it,  and  the  springs  which  arise  in  the 
cutting,  have  got  into  it.   These  are  the  acts  of  the  railway 
Company  alone.     It  is  said  that  the  plaintifls  have  brought 
about  the  mischief  by  working  their  mines,  but  they  bad  a 
right  to  work  them  as  they  did.     They  lose  no  right  by 
doing  so.    It  could  not  be  contended  that,  had  the  defend- 
ants though  fit  to  agree  to  purchase,  they  could  have  done  so 
at  a  nominal  price,  on  the  plea  that  if  the  plaintifis  worked 
them  they  would  be  worthless,  as  they  would  be  drowned. 
We  do  not  say  that  the  defendants  were  bound  to  restore 
the  surface.     They  might  have  diverted  their  line  and  left 
hollows  over  the  spot  in  question,  but  they  were  bound  by 
their  Act  to  make  and  maintain  effectual  drains. 
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This  reasoning  applies  to  the  water  other  than  that  fix)ni       1861. 
the  flood.     As  to  that  the  plaintifis'  case  is  still  clearer.      ^T^'^^'^*^ 
Suppose,  instead  of  the  defendants'  railway  nassins  through  v, 

.  LONDOU 

the.  cutting  and  over  the  brook,  it  had  been  a  branch  rail-         and 

way  belonging  to  a  private  proprietor  and  adjoining  the  de*'    Wbstkrh 

fendants'  railway  just  before  reaching  the  plaintiflls'  mine,       ^^^^^ 

would  not  such  private  proprietor  have  been  clearly  liable  to 

this  action,  and  if  so,  why  are  not  the  defendants  ?    As  to 

this  flood  water,  they  are  not  sued  merely  as  the  railway 

Company  who  have  taken  the  surface  of  the  plaintifis'  land, 

but  as  persons  who,  by  their  acts  on  land  at  a  distance,  have 

done  this  injuiy ;  and  it  seems  to  us  they  would  be  liable 

fi»r  the  damage  by  flood  water  if  the  plaintifis  had  continued 

owners  of  the  'surfiK^e,  and  for  some  reason  had  thought 

fit  to  remove  it  to  the  depth  the  railway  Company  has;  for 

it  would  still  be  acts  of  the  defendants  which  sent  the 

water  there. 

But  it  was  sn^ested  that  if  the  plaintiflb  had  a  claim  it 
was  to  be  enforced  under  the  compensation  clauses.  We 
think  not.  The  plaintifis  wre  not  injuriously  afiected  by  the 
warht  of  the  railway  Company.  Supposing  the  Company 
had  possessed  no  statut<Nry  powers,  they  could  not  have  been 
restrained  by  injunction  from  executing  any  of  those  works, 
nor  could  any  action  have  been  maintained  against  them 
Bingly  for  their  construction.  The  railway  Company  would 
have  been  entitled  to  say^  **  These  are  not  injurious  and 
nevtt  will  be.  By  means  of  puddling  the  surface  and 
drainage  no  water  will  ever  reach  you.'*  Nor  need  it,  as 
sppean. 

It  is  not  therefore  the  works  intrinsically  which  injuriously 
sflect  the  plaintiffs,  but  the  defendants'  wrongful  conduct  in 
relation  to  them,  in  not  making  and  maintaining  outlets  for 
the  flood  water  or  draining  it  ofi^  the  plaintifis'  land,  or  cover- 
ing the  sur&ce  thereof  with  clay,  and  in  not  maintaining 
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those  drains  which  were  efficient  to  carry  off  the  rain  which 
felli  and  the  spring  water  which  arose  there. 
V.  Our  jadgment^  therefore,  is  for  the  plaintifis  in  respect  of 

AND         both  these  claims. 
WsBTEBir  Judgment  for  the  plaintiffs  (a). 


Baxlwat  Co. 


(a)  Affirmed  on  error  in  the  Exchequer  Chamber :  Trinity  Yaca- 
tion,  25th  June,  1862. 


i^^ov.  18.  Eastov  V.  Alcs. 

By  the  1  Wm.  jj  Y  order  of  a  Judee  made  by  consent,  pureaant  to  the 

4,c.cxxzr.,s.2.  ^  •'  ^ 

it  is  enacted      46th  Section  of  the  Common  Law  Procedure  Act,  1852,  the 

^Thattwelro 

inhabitant        following  case  was  stated  for  the  opinion  of  this  Court.—* 
resident  in  the       By  the  Statute,  1  Wm.  4,  c»  cxzzv.  (local)^  intituled  **An 
of  Rye^nitod    -^^^  ^^  amend  an  Act  passed  in  the  41st  jear  of  his  late 
minteianL'''   Majesty  King  George  the  Third,  intituled  *An  Act  for  more 
of  the  poor  of    eflectuallv  improving  and  maintaining  the  old  harbour  of 

the  said  parish  J         r  o  "o 

by  one  or  more  Rye    in  the  county  of  Sussez,  and  to  appoint  new  Corn- 
rate  or  rates  ;;    ;  •'  .    . 
to  the  amount   missioners,  and  to  enable  the  Commissioners  to  raise  addi- 

of  101.  per  ,  ,       9 

annnm,^'  shall   tional  funds  on  the  tolls,  by  way  of  mortgage  or  otherwise ; 

he  aDDointed  .^_ 

Commis-  it  was  by  section  2  enacted, '  That  the  qualification  required 

B^b^  of  ^7  ^^^  ^^'^  recited  Act  for  persons  acting  as  Commissioners 

^at then^  in  the  execution  thereof  shall  be  and  the  same  is  hereby 

able  annual  repealed ;  and  that  from  and  after  the  passinir  of  this  Act 

Tame,  and  not       ■  r  o 

the  rates  pay-    the  Lord  Hiffh  Admiral  of  Great  Britain  for  the  time  being, 

able,  conferred  ^  ^  ^ 

the  qualifica-     or  the  Lords  Commissioners  for  the  time  being  for  executing 

tion. 

the  office  of  Lord  High  Admiral  of  Great  Britain,  the  mayor 
and  jurats  for  the  time  being  of  the  town  and  port  of  Bye, 
in  the  county  of  Sussex,  and  also  twelve  persons  resident 
in  the  town  of  Rye  or  within  three  miles  thereof,  not  being 
Commissioners  of  Sewers  for  any  or  either  of  the  levels 
sewing  into  the  said  harbour,  and  each  of  whom  shall  be 
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himself  interested  in  ships  or  vesselsi  or  a  ship  or  vessel,        1861. 

trading  to  or  firoro  the  said  town  of  Rye,  and  registered  at      "tT^^^ 

the  port  of  Rye  to  the  extent  of  twenty  registered  tons,  and  v. 

Amb» 
aho  twehe  inhabitani  householders  resident  in  the  town  or 

forish  ofRyey  rated  to  the  reKef  or  maintenance  of  the  poor  of 

the  said  parish  by  one  or  more  raU  or  rates  to  the  amount  of 

1(ML  per  annum,  and  not  having  qualified  to  act  as  Commis* 

sioners  of  Sewers  for  any  or  either  of  the  levels  aforesaid ; 

and  also  twelve  persons  being  respectively  Commissioners 

of  Sewers  acting  in  and  for  the  four  following  levels  (that  is 

to  say),  the  Kent  and  Sussex  RotherLevels,  Walland  Marsh 

Level,  Guldeford  Level  and  Pevensey  Level,  in  the  respec« 

tive  counties  of  Kent  and  Sussex,  shall  be  and  they  are 

hereby  appointed  Commissioners  of  the  said  harbour  of  Rye, 

for  putting  this  Act  and   the  said  recited  Act,  and  all 

other  Acts  now  in  force  relating  to  the  said  harbour,  into 

execution.** 

Section  4  prescribes  the  mode  of  election. 

Section  5  provides  **  that  in  case  of  the  death,  removal, 
declining,  becoming  disqualified,  or  ceasing  to  act,"  of  any 
Commissioner,  another  shall  be  elected  in  his  place. 

Section  6  enacts,  that  if  any  person,  not  being  so  qualified 
as  thereinbefore  mentioned,  shall  act  as  a  Commissioner  in 
the  execution  of  the  Act,  he  shall  forfeit  and  pay  the  sum 
of  bOL  to  any  person  who  shall  sue  for  the  same. 

The  defendant  was  duly  nominated  and  elected,  and  acted 
as  a  Commissioner  in  the  execution  of  the  said  Act.  At 
the  time  the  defendant  was  so  nominated  and  elected,  and 
when  he  so  acted  as  such  Commissioner,  he  was  an  in- 
habitant householder  resident  in  the  said  town  and  parish 
of  Rye ;  and  he  was  then  and  has  ever  since  continued  to 
be  and  is  still  rated  to  the  relief  of  the  poor  of  the  said 
parish,  as  the  occupier  of  one  dwelling-house  in  the  said  town 
and  parish,  on  a  gross  estimated  rental  of  20/.,  and  upon  a 
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j^m<xe ;  and  the  aggregate  amoant 
''^'^  still  paid  or  payable  by  him   in 


y^^'^^^^petion  and  rateable  value  has  aoioanted 


A^  ^^\^  and  no  moie. 


s^^Cgs  einBiiinstances  the  plaintiff  contends  that  the 
^[^irss  at  the  time  of  the  said  elecdon,  and  ever 
^^^ffk  iE)een  and  still  i%  disqualified  to  act  as  a  Com* 
rr  of  Rye  Harbour  as  aforesaid,  or  in  the  ezecotion 
7^  said  Act,  because  he  never  has  been  rated  to  the 
gtli^^  ^^  P^'^  ^^  ^  ^^  parish  by  one  or  more  rate  or 
i^tes  to  the  amount  of  10/.  per  annum,  widiin  the  meaning 
of  the  said  Act,  and  therefore  the  defendant  has  forfeited 
the  penalty  of  SOL,  for  the  recovery  of  which  this  is  brought 
On  the  part  of  the  defendant  it  is  contended  that  his 
qualification  is  suflScient,  because  he  was  and  is  asaeased  on 
a  rateable  value  exceeding  1021  a  year,  and  that  the  qualifi- 
cation is  not  confined  to  those  inhabitant  householders  only 
who  shall  pay,  or  be  liable  to  pay,  poor  rates  to  the  extent 
of  10/.  a  year,  but  indudes  those  who  may  be  assessed  on  a 
rateable  value  to  that  amount,  notwithstanding  the  aggregate 
of  the  assessments  paid  or  payable  by  him  amounts  to  less 
than  lOL  per  annum. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances^  the  defendant  was,  on  the  25lh 
day  of  April  last,  legally  qualified  to  act  as  a  Commissioner 
for  executing  the  siud  act  of  parliament  or  not 

If  the  Court  shall  be  of  opinion  that  the  defendant  was 
duly  qualified,  he  is  to  hiive  judgment  with  coats ;  but  if 
not  the  plaintiff  is  to  have  judgment  for  the  penalty  and 
costs. 


Hanee,  for  the  plaintiff. — The  defendant  was  not  legally 
qualified  to  act  as  a  Commissioner,  within  the  meaning  of 
the  1  Wm.  4,  c  cxxxv.,  s.  2,  because  he  wis  not  rsted  to 
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relief  of  the  poor  in  Buch  an  amount  as  rendered  him  1861. 
.jte  to  pay  lOL  a  year.  The  words  of  the  Act  are  **to 
the  amount  of  lOJl,"  not  at  the  amount  of  10/.  [Bramwell, 
R — If  thd  qualification  depended  on  the  amount  of  the 
late  it  would  be  greater  or  less  according  to  the  assessment 
ffUde,  B. — There  must  be  a  liability  to  pay  in  one  year,  by 
one  or  more  rates,  in  respect  of  some  property  of  the  rate- 
able value  of  10/.  a  year%  On  the  other  view,  if  a  person 
bad  paid  one  rate  of  3/.  and  there  were  four  rates  in  the 
year^  he  would  be  rated  to  the  amount  of  lOL  a  year,  but 
there  would  be  a  portion  of  the  year  during  which  the 
qualification  would  be  in  abeyance.]  The  rating  must  be 
such  as  would  create  a  liability  to  pay  by  one  or  more  rates 
the  amount  of  lOL  in  a  year.  [Channetty  B. — That  con- 
struction would  exclude  a  person  who  had  paid  one  or  more 
rates  to  the  amount  of  9/.,  and  the  time  had  not  arrived  for 
payment  of  another  rate  of  1/.  If  the  qualification  de- 
pended on  the  rates,  how  could  it  be  known^  at  the  time  thie 
action  was  brought,  that  the  person  sued  would  not  pay 
rates  to  the  amount  of  lOL  before  the  end  of  the  year?] 
The  qualification  must  exist  at  the  time  the  person  takes 
u)x>n  himself  the  ofiice.  [Channettf  B. — A  person  might 
be  liable  in  one  year  to  pay  rates  to  the  amount  of  lOJl,  and 
in  another  year  they  might  be  reduced  below  that  amount.] 
The  same  diflBcuIty  might  arise  upon  the  other  construction, 
for  it  might  happen  that  no  poor  rate  was  made. 

XifsA,  for  the  defendant. — ^Putting  the  one  interpretation 
on  the  Act  leads  to  absurdity,  whilst  the  other  renders  it 
sensible.  If  the  qualification  depended  on  the  amount  of 
the  rate  or  rates  which  a  person  was  liable  to  pay  within  the 
year  this  case  would  stand  alone,  because  all  qualifications 
proceed  upon  the  rateable  value.  The  only  difiiculty  arises 
from  the  words  ^  one  or  more  rate  or  rates,"  but  they  refer 
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to  a  rating  to  the  reqaired  amount  in  respect  of  one  or  more 
honaes.  [PoUoek,  C.  B. — A  person  may  be  rated  for  a 
dwelling-houae,  a  warehouse,  and  a  small  tenement,  which 
together  make  up  the  rateable  value  of  10/.  Cluametty  B., 
referred  to  the  Small  Tenements  Act,  14  &  15  Vict  c  39.] 
If  the  other  construction  be  adopted,  when  is  the  year  to 
begin?  The  election  might  take  place  at  the  commence- 
ment or  at  the  end  of  the  year,  and  no  person  could  tell 
whether  he  was  qualified.  The  5th  section  requires  the 
qualification  to  continue.  If  the  words  ^  by  one  or  more 
rate  or  rates"  be  read  *'by  one  or  more  ratings,'*  efiect  will 
be  given  to  the  intention  of  the  legislature.  [Pollock,  C.  B. — 
If  the  Act  meant  what  is  contended  for  on  the  part  of  the 
plaintifi^,  it  would  stand  alone  among  the  Acts  relating  to 
qualification  by  rating.] — He  was  then  stopped  by  the  Court. 

Pollock,  C.  B. — ^This  b  not  so  clear  a  case  as  to  enable 
us  to  award  to  the  plaintiff  a  penalty.  The  Act  ought  to 
receive  a  reasonable  construction,  and,  for  the  reasons  given 
in  the  course  of  the  arugment,  I  think  that  the  defendant  is 
entitled  to  judgment. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  words 
"  by  one  or  more  rate  or  rates'*  mean  by  a  rating  in  respect 
of  one  or  several  houses  or  property.  Then  the  Act  pro- 
ceeds, *'to  the  amount  of  lOL  per  annum,**  that  is,  yearly. 
That  shews  that  the  rating  must  be  something  of  an  annual 
character,  such  as  rent.  '^  Yearly"  cannot  mean  in  the  yean 
Therefore  if  the  words  *'  to  the"  amount  of  10/.  per  annum 
had  stood  alone,  this  would  have  been  a  tolerable  plain  case. 
Then,  does  the  addition  of  the  words  "  by  one  or  more  rate 
or  rates"  alter  the  effect  of  the  clause?  I  think  not;  and 
that  its  meaning  is,  that  a  person  is  qualified  if  he  is  rated 
to  the  annual  value  of  10/.,  whether  by  one  or  more  rates. 
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Channell,  B. — I  am  also  of  opinion  that  the  defendant        1861. 
is  entitled  to  judgment.     The  only  words  which  raise  any 
diflSculty  are  ''by  one  or  more -rate  or  rates;"  but  if  those 
words  are  read  as  already  explained  all  di£BcuIty  is  removed. 
A  reasonable  construction  ought  to  be  put  upon  the  Act 

Wilde,  B.  ~I  also  think  that  a  reasonable  construction 
ought  to  be  put  upon  the  Act  A  strict  construction  might 
bvour  the  plaintifiTs  view ;  but  giving  the  Act  a  reasonable 
construction,  the  defendant  is  entitled  to  judgment 

Judgment  for  the  defendant. 


Allsopp  and  Others  v.  Day  and  Another.  2fov,  11. 

X  HIS  was  a  proceeding  under  the  Interpleader  Act;  and  Thetrostees, 

,  _  undor  tii6 

by  consent  of  the  parties  and  order  of  a  Judge  the  follow-  settlement 
ing  case  was  stated  for  the  opinion  of  this  Court  under  the  woman,  pur- 
15ih  section  of  the  Common  Law  Procedure  Act,  I860.—  h^*^d  hST 
The  plaintifis  are  the  execution  creditors  under  a  writ  of  ^ji'^'^^he^ 
fi.  fe.  directed  to  the  sheriff  of  Staffordshire,  issued  on  a  \®  8?y?  ^^^ 

the  following 

judgment  recovered  by  them  in  an  action  against  George  receipt:— 
French*     The  defendants  are  trustees  under  a  deed,  bear-  J.  D.  and  C.  J., 
ing  date  the  8th  day  of  November,  1 858,  made  and  executed  der  the  deed  of 
between  the  said  Geoi^e  French  and  Louisa  Maria  his  wife,  ^^  benefit  of 
of  the  one  part,  and  John  Day  and  Charles  Jones,  the  now  ^^^^'^\: 
defendants,  of  the  other  part.  ^-  ^<>'  *J^®  P^ 

^  *  chase  of  my 

household 
mods  and  effects  mentioned  in  the  inclosed  inrentoiy  and  valuation  as  purchased  this  day  by 
J.  D.  and  C.  J.,  as  trustees  named  in  the  deed  of  settlement,  and  empowered  to  purchase  by 
such  deed." — Hdd,  that  tlie  document  was  not  a  bill  of  sale  within  tne  17  &  18  Vict.  c.  36. 
Semble,  that  a  bill  of  sale  within  that  Act  must  be  an  instrument  by  which  the  property  in 
pecsonal  chattels  is  transferred  by  one  person  to  another. 
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1861.  The  sheriff  of  Staffordshiret  under  and  by  virtue  of  the 

said  writ  of  fi.  fa.,  on  the  Uth  day  of  April,  1861,  seised 
and  took  in  execution  certain  goods,  which  the  now  de- 
fendants claim  as  their  property  as  against  the  now  plaintifisy 
the  execution  creditors. 

By  the  said  deed,  after  reciting  that  the  said  TiOuisa 
Maria,  as  one  of  the  children  of  John  Watkins,  deceased, 
was,  under  the  will  of  Benjamin  Hudson,  deceased,  bear- 
ing date  the  2nd  August,  1805,  entitled  to  certain  in- 
terests and  shares  in  certain  Bank  3L  cent  annuities  and 
Reduced  3/.  per  cent  annuities,  standing  in  the  name  of 
the  Accountant  General  of  the  Court  of  Chancery  to  the 
credit  of  a  certain  cause  ^'Hudson  v.  Motuley/^and  in  certain 
cash ;  and  that,  by  a  petition  presented  to  the  Master  of  the 
Rolls  in  the  said  cause  by  the  several  persons  interested 
therein,  it  was  prayed  that  such  stock  and  cash  might  be 
transferred  and  paid  to  the  several  persons  interested  therein ; 
and  after  reciting  also  that  the  said  Louisa  Maria  was  desir- 
ous, and,  by  virtue  of  her  equitable  right  as  the  wife  of  the 
said  George  French  to  a  settlement  in  respect  of  her  said 
share  and  interest,  had  required  that  the  sum  of  520iL  Bank 
BL  per  cent,  annuities,  parcel  of  her  said  share,  should  be 
transferred  and  vested  in  the  now  defendants  by  way  of 
settlement,  upon  the  trusts  and  for  the  purposes  thereinafter 
expressed ;  and  that  the  said  George  French  had  agreed  to 
concur  in  these  presents :  In  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  such  equitable  rights,  and  of 
the  payment  of  the  sum  of  5s.  to  the  said  George  French 
and  Louisa  Maria  by  the  now  defendants,  the  said  Geoige 
French  and  Louisa  Maria  did,  according  to  their  respective 
estates,  sell,  assign,  and  transfer  unto  the  now  defendants 
the  said  sum  of  520/.,  parcel,  &c.,  and  the  annual  produce 
to  accrue  due  in  respect  thereof  and  all  their  right  therein 
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mpectively.  in  truet  that  they  the  now  defendants,  or  other       ig^i. 

the  trustees  for  the  time  being  of  these  presents,  should  and 

would  during  the  life  of  the  said  Louisa  Maria  pay  and 

apply  the  interest,  dividends  and  annual  produce  to  arise 

fiom  the  said  sum  of  620/.,  or  from  the  stocks,  funds,  and 

premises  in  or  upon  which  the  principal  monies  to  arise  or 

be  produced  from  the  said  sum  of  52(ML  might  from  time  to 

time  be  invested  as  hereinafter  mentioned,  into  the  proper 

hands  of  her  the  said  Louisa  Maria,  or  to  sueh  person  as 

the  from  time  to  time  under  her  hand,  but  not  by  any  way 

of  anticipation,  should  direct,  to  the  intent  that  the  same 

interest,  dividends  and  annual  produce  should  be  for  her  sole 

and  separate  use  and  benefit,  independent  of  her  husband 

and  not  to  be  subject  to  his  debts,  control,  or  engagements, 

and  that  her  receipt  should  be  the  only  suflBcient  discharge 

&r  the  said  interest,  dividends  and  annual  produce ;  and 

after  her  decease  upon  the  further  trusts  in  the  said  deed 

mentioned. 

And  by  a  certain  proviso  therein  contained  it  was  thereby 
declared  and  agreed  by  the  parties  thereto^  that  it  should  be 
lawful  for  the  said  trustees  at  any  time  thereafter,  or  from 
time  to  time,  at  the  request  or  by  the  direction  of  the  said 
Louisa  Maria,  notwithstanding  her  coverture,  and  whether 
such  request  or  direction  be  so  made  as  to  take  effect  in  her 
lifetime  or  after  her  decease,  to  lay  out  or  invest  any  sum  or 
sums  of  money,  part  or  parts  of  the  said  trust  funds  and 
premisea^  but  not  exceeding  in  the  whole  100/.,  in  the  pur- 
chase of  such  household  fiimiture  and  effects  as  she  should 
direct  or  require,  and  that  the  said  trustees  should  stand 
and  be  possessed  upon  trust  to  permit  and  suffer  her,  if 
firing,  to  use,  possess  and  enjoy  the  said  furniture  and  effects 
during  the  term  of  her  natural  life,  free  from  the  debts, 
control,  and  engagements  of  her  sud  husband,  and  fix>m 
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1861.  ^^^  <^fter  her  decease  to  permit  him,  in  case  he  should  sur- 
vive her,  to  possess  and  enjoy  the  same  during  his  natural 
lifci  he  keeping  the  same  in  good  order  and  condition,  rea- 
sonable wear  and  tear  excepted ;  and  after  the  decease  of  both 
of  them,  or  at  any  previous  time,  at  her  request  or  direction, 
and  notwithstanding  coverture,  or  at  his  request  in  case  he 
should  survive  his  said  wife,  upon  trust  to  sell,  dispose,  and 
convert  the  same  into  money,  and  to  stand  possessed  of  the 
same  upon  the  same  trusts  as  were  thereinbefore  declared 
with  respect  to  the  said  sum  of  620L 

On  the  29th  July,  1859,  at  the  request  and  by  the  direc- 
tion of  the  said  Louisa  Maria,  the  now  defendants  as  such 
trustees  purchased  from  the  said  George  French  his  house- 
hold effects,  which  are  the  said  goods  so  seized  under  the 
said  writ  of  6.  fa.,  and  which  had  some  time  previously  been 
in  his  possession  and  use  in  his  dwelling-house  at  Walsall, 
where  he  and  his  said  wife  and  their  children  then  resided 
and  still  reside. 

The  said  trustees  then  paid  the  said  George  French  the 
sum  of  95/.  18«.  6</.,  being  the  appraised  value  of  the  same. 
And  the  said  George  French  received  the  said  money  for 
the  purchase  of  the  said  furniture  by  them,  and  gave  to  the 
defendants  the  following  receipt : — 

''  Walsall.  July  29th,  1859.  Received  of  Mr.  John  Day 
and  Mr.  Charles  Jones,  the  trustees  under  the  deed  of 
settlement  for  the  benefit  of  my  wife,  the  sum  of  93^  6s.  Sd, 
for  the  purchase  of  my  household  goods  and  effects  con- 
tained in  the  inclosed  inventory  and  valuation,  as  purchased 
this  day  by  Mr.  John  Day  and  Mn  Charles  Jones,  as 
trustees  named  in  the  deed  of  settlement,  and  empowered 
so  to  purchase  by  such  deed.  The  date  of  such  deed  is  8tb 
November,  1858.     93/.  6s.  6d.     Geoige  FrencL** 

The  sale  or  transaction  was  not  registered  under  ihe  Bills 
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of  Sale  Act,  nor  was  there  any  change  in  the  apparent 
ownership  of  the  goods,  but  the  same  remained  in  the  house 
of  the  said  George  French ;  and  his  name  continued  upon 
the  door,  and  he  continued  to  carry  on  business  as  before. 

The  said  Louisa  Maria  continued  to  reside  with  her  hus*- 
band,  and  whilst  she  had  jointly,  with  her  husband  and 
family  the  use,  possession,  and  enjoyment  thereof,  and  on 
the  15th  day  of  April,  1861,  the  said  sheriff  took  and  seized 
the  said  furniture  and  effects  under  and  by  virtue  of  the 
writ  of  fi.  fa.  The  now  defendants,  as  such  trustees,  claimed 
the  said  goods  and  the  said  sheriff  has  interpleaded. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
said  furniture  and  effects  were,  at  the  time  of  such  seizure, 
the  goods  of  the  now  defendants  as  against  the  now  plain- 
tiffi,  the  execution  creditors. 

Gray  {BayUs  with  him),  for  the  plaintifis — ^The  receipt 
with  the  inventory  annexed  is  a  bill  of  sale  within  the 
meaning  of  the  17  &  18  Vict.  c.  36,  and,  not  having  been 
registered,  is  void  as  against  the  plaintiffs,  the  execution 
creditors.  Thb  case  is  within  the  mischief  which  the 
statute  intended  to  remedy,  namely,  the  secret  transfer  of 
personal  chattels;  for  there  has  been  no  change  of  posses- 
sion of  the  goods,  nor  anything  to  indicate  that  the  execu- 
tion debtor  has  ceased  to  be  the  owner  of  them.  By  the 
interpretation  clause,  section  7 :  **  The  expression^  bill  of 
sale  ''shall  include  bills  of  sale,  assignments,  transfers, 
declarations  of  trust  without  transfer,  and  other  assurances 
of  personal  chattels,  and  also  powers  of  attorney,  authorities 
or  licenses  to  take  possession  of  personal  chattels  as  security 
for  any  debt,  but  shall  not  include  the  following  documents, 
that  is  to  say,  assignments  for  the  benefit  of  the  creditors 
of  the  person  making  or  giving  the  same,  marriage  settle- 
ments, transfers  or  assignments  of  any  ship  or  vessel  or 
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any  share  thereof,  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  bills  of  sale  of  goods  in 
foreign  parts,  or  at  sea,  bills  of  ladii^  India  warranty, 
warehodsekeepers*  certificates,  warrants  or  orders  for  the 
delivery  of  goods,  or  any  other  documents  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing,  or  purporting  to  authorize, 
either  by  indorsement  or  by  delivery,  the  possession  of  such 
document  to  transfer  or  receive  goods  thereby  represented." 
This  document  is  not  within  the  exemption  of  the  latter 
part  of  the  clause ;  and,  although  it  is  in  form  a  receipt,  it 
is  the  evidence  of  the  transfer  of  the  property  in  the  goods. 
A  bill  of  sale  usually  contains  a  receipt  for  the  purchase 
money,  and  therefore  the  form  of  this  docnmient  does  not 
make  it  the  less  a  bill  of  sale.  The  words  <'  for  the  pur- 
chase of  my  household  goods  and  effects,"  contained  in  the 
inclosed  inventory  and  valuation,  as  purehased  this  cfay,  are 
a  declaration  of  the  contract  between  the  parties,  and  that 
the  goods  have  ceased  to  belong  to  the  assignor,  and  have 
become  the  property  of  the  assignees.  [Channel  R,  re- 
ferred to  Tkmnton  v.  Barreii(a).]  There  is  every  ingredient 
of  a  bill  of  sale,  namely,  a  document  by  which  the  property 
is  intended  to  pass,  and  an  evidence  of  the  contract. 

MelKthi  for  the  defendants. — The  real  question  is,  whether 
the  property  in  the  goods  passed  by  this  document ;  if  not, 
it  is  no  bill  of  sale.  The  17  &  18  Vict  c.  36  does  not 
apply  to  eases  where  the  property  passes  by  the  contract 
and  payment  of  the  purchase  money.  Where  the  property 
passes  by  a  bill  of  sale,  and  that  becomes  void,  the  contract 
is  void ;  but  here  there  was  a  valid  parol  contract,  indepen- 
dently of  the  receipt.  Upon  the  trial  whether  the  property 
in  the  goods  passed  to  the  defendants,  the  receipt  would 

(a)  Q.  B.,  Hil.  T.  11  Jan.  1860. 
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not  be  admissible  as  evidence  of  the  contracti  thoagh  it 
might  be  used  to  refresh  the  memory  of  the  vendor.  \_Bram' 
weft  B. — Suppose  the  vendor  was  asked,  "  Was  there  not  a 
contract  in  writing  for  the  sale  of  the  goods"  ?  the  answer 
would  be  *«no.^— He  was  then  stopped  by  the  Court 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  receipt 
is  not  a  bill  of  sale  within  the  meaning  of  the  17  &  18  Vict, 
c  36.  We  cannot  extend  the  provisions  of  the  Act  merely 
because  a  particular  contract  or  instrument  is  within  the 
mischief  intended  to  be  remedied.  If  there  is  any  enact- 
ment which  ought  to  be  construed  strictly,  it  is  a  clause 
which  declares  that  one  thing  shall  mean  another. 

Bbamwell,  B. — I  am  also  of  opinion  that  this  receipt  is 
not  a  bill  of  sale  within  the  meaning  of  the  17  &  18  Vict, 
c  36.  In  construing  that  statute,  we  cannot  take  as  a 
criterion  the  mischief  intended  to  be  remedied,  because  the 
same  mischief  would  arise  in  the  case  of  a  parol  contract; 
for,  under  such  a  contract,  a  person  might  cease  to  be  owner 
of  the  goods,  although  he  remained  in  possession  of  them. 
The  interpretation  clause  says  that  the  expression  **  bill  of 
sale"  shall  include  *'  bills  of  sale ;"  this  is  not  one ;  '*  assign- 
ments;" this  is  not  one;  *' transfers ;"  this  is  not  one; 
*<  declarations  of  trust,  without  transfers,  and  other  assur- 
ances of  personal  chattels,"  and  so  it  goes  on  naming  other 
documents  of  which  this,  namely,  a  receipt  for  the  purchase 
money  of  goods  sold,  is  not  one.  The  interpretation  clause 
goes  on  to  say  what  the  expression  **  bill  of  sale"  shall  not 
include,  and,  in  my  opinion,  shews  the  meaning  of  the 
f<»rmer  part  of  the  clause.  Amongst  other  documents  not 
included  are,  *'  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade  or  calling,"  **  warrants  or  orders  for 
the  delivery  of  goods,  or  any  other  documents  used  in  the 
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ordinary  cotirRe  of  business  as  proof  of  the  possession  or 
"^J^^JI^      control  of  goods,  or  authorizing,  or  purporting  to  aulho- 
»•  rize,  either  by  indorsement  or  by  delivery,  the  possessor  of 

such  documents  to  transfer  or  receive  goods  thereby  repre- 
sented.'* It  would  seem  that,  but  for  that  provision,  docu- 
ments used  in  the  ordinary  course  of  business  would  require 
registration,  but  the  legislature  has  expressly  said  that  tbey 
shall  not  Where,  however,  a  document  not  so  used  is  one  by 
which  the  property  in  the  goods  is  transferred,  the  statute  re- 
quires it  to  be  registered.  It  seems  to  me  that  this  case  is  not 
within  the  general  mischief  intended  to  be  remedied,  and, 
even  if  it  were,  we  could  not  interpret  the  Act  by  that 
consideration,  because  we  should  then  extend  its  provisions 
to  parol  contracts.  For  these  reasons,  it  seems  to  me  that 
this  receipt  is  not  a  bill  of  sale  within  the  first  part  of  the 
interpretation  clause,  nor  one  of  the  documents  excepted 
in  the  second  part  of  that  clause,  nor  is  it  within  the  prac- 
tical mischief  intended  to  be  remedied.  The  test  su^ested 
by  Mr.  MeUish  is,  to  my  mind,  conclusive :  on  the  trial  of 
this  issue,  it  could  not  be  given  in  evidence  as  proof  of  the 
contract. 

Chanmell,  B. — I  am  also  of  opinion  that  this  receipt  is 
not  '*a  bill  of  sale,''  as  mentioned  in  the  body  of  the  Act, 
or  as  explained  by  the  interpretation  clause.  I  do  not  rest 
my  opinion  on  the  ground  that  the  document  would  not  be 
admissible  as  evidence  of  the  contract,  however  well  founded 
that  argument  may  be.  My  judgment  proceeds  on  the 
ground  that  the  document  is  not  a  bill  of  sale — ^it  is  a  mere 
receipt,  not  an  instrument  of  transfer.  Our  decision  will 
not  interfere  with  the  right  of  the  plaintifls  to  contend  before 
a  jury  that  the  transaction  was  not  bona  fide,  but  fraudulent 

Wilde,  B. — I  am  disposed  to  adopt  Mr.  MelKsh's  inter- 
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pretation  of  the  Act,  namely,  that  a  bill  of  sale  means  an       1861. 
instrument  by  which  the  property  passes.     But,  without 
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expressing  a  decided  opinion  upon  that,  I  think  that  this  «• 

is  not  a  document  within  the  Act. 

Judgment  for  the  defendants. 


Blakb  and  Others  o.  Robert  Done.  Nov.  22. 

Hi JECTMENT  to  recover  possession  of  two  cottages  and  In  ^eetment 

by  inortffSff06 

a  piece  of  land,  situate  at  Swanbach   in   the  county  of  of  devisee 
Chester.  atuw,  in 

At  the  trial  before  Bramwett,  B.,  at  the  last  Cheshire  q^^tionla. 
Assizes,  it  appeared  that  John  Done,  the  grandfather  of  the  ^  ^  ^® 

^         tr  »  o  competency 

defendant,  by  his  will  made  in  the  year  1823,  devised  the  ^  the  testator 

/     •'        ^  .  .  .  to  make  a  will, 

property  in  question  to  Sarah  Done  for  life,  with  remainder  it  appeared 
to  her  three  children  as  tenants  in  common  in  tail,  with  that  the  le^ 

^_-  estate  was  in 

cross-remainders.  Two  of  the  children  died  in  their  mother's  two  trosteea, 

lifetime;  and  in  the  year  1839  John  Done,  the  survivor,  havin^ur 

joined  with  his  mother  in  executing  a  disentailing  deed,  and  ^^^e^  only. 

by  his  will  devised  the  property  in  question  (subject  to  his  '^®  ^a^ 

mother's  life  interest)  to  T.  Heath  and  W.  Eardlev  in  trust  ^«  ^^*  ^7 

'   ^  ,  ,       adding  the 

for  Edward  Done  for  life,  and  his  lawful  issue  for  ever,  with  names  of  the 

two  trustees, 

remainders  over.     John  Done,  the  surviving  child  of  Sarah  they  being 

Done,  died  in  1845  without  issue,  and  his  mother  died  in  ^^^  and 

1860.     On  her  death,  the  defendant,  who  was  heir-at-law  ^^^^^^ 

of  his  grandfather,  John  Done,  took  possession  of  the  estate.  ^^  ^ad*^* 

The  action  had  been  brought  by  the  plaintiff  Blake  alone  power  to  make 

as  mortcaffee  of  Edward  Done,  the  cestui  que  trust.  mentunderthe 

^^  ,  ^  222nd  section 

It  was  objected  on  behalf  of  the  defendant  that  the  legal  of  theCommon 

estate  was  in  the  trustees  under  the  will  of  John  Done  the  dure  Act,  1852. 
younger.  The  plaintifls'  counsel  then  applied  to  the  learned 
Judge  to  amend  the  writ  by  adding  the  names  of  the  trustees. 
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1861.       which  was  accordingly  done.    The  trustees  were  present  in 
Court  and  consented  to  be  parties  to  the  record.    The  trial 
then  proceeded,  the  question  being  whether  John  Done  the 
younger  was  competent  to  make  a  wilL    The  jury  having 
found  a  verdict  for  the  plaintiff, 

Grove^  in  the  present  Term,  obtained  a  rule  nisi  to  set 
aside  the  verdict,  on  the  ground  that  the  learned  Judge  bad 
no  power  to  make  the  amendment,  against  which 

Wehby  and  Morgan  Uoyd  shewed  cause  (Nov.  21). — 
The  learned  Judge  had  power  to  make  the  amendment 
The  Common  Law  Procedure  Act  contains  a  series  of  pro- 
visions ''with  respect  to  the  joinder  of  parties  to  actions," 
commencing  with  the  34th  section  and  ending  with  the 
40th.     The  34th  section  enables  ''the  Court  or  a  Judge  at 
any  time  before  the  trial  of  any  cause,  to  order  that  any 
person  or  persons,  not  joined  as  plaintiff  or  plaintifls  in  such 
cause,  shall  be  so  joined,  or  that  any  person  or  persoDS, 
originally  joined  as  plaintiff  or  plaintiffs,  shall  be  struck  oat 
from  such  cause,"  &c.     Then  by  the  35th  section, "  in  case 
it  shall  appear  at  the  trial  of  any  action  that  there  has  been 
a  misjoinder  of  plaintiffs,  or  that  some  person  or  persons, 
not  joined  as  plaintiff  or  plaintiffs,  ought  to  have  been  so 
joined,  and  the  defendant  shall  not,  at  or  before  the  time  of 
pleading,  have  given  notice  in  writing  that  he  objects  to 
such  joinder,"  &c.,  "  such  misjoinder  or  nonjoinder  may  be 
amended,  as  a  variance,  at  the  trial  by  any  Court  of  record 
holding  plea  in  civil  actions  and  by  any  Judge  sitting  at 
Nisi  Prius,"  &c.,  "  if  it  shall  appear  to  such  Court  or  Judge," 
&c.,  "  that  such  misjoinder  or  nonjoinder  was  not  for  the  pm^ 
pose  of  obtaining  an  undue  advantage,  and  that  injustice  will 
not  be  done  by  such  amendment,  and  that  the  person  or 
persons,  to  be  added  as  aforesaid,  consent  either  in  person 
or  in  writing,  under  bis,  her  or  their  hands  to  be  so  joined." 
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That  section  confers  ample  power  to  make  this  amendment  1861. 
Two  persons,  who  ought  to  have  been  joined  as  plaintifis, 
were  not  joined ;  and  they  consented  in  person  to  be  joined. 
The  case  is  therefore  within  the  express  provisions  of  the 
35th  section.  There  is  nothing  to  limit  the  power  of  amend* 
ment  conferred  by  that  section  to  personal  actions.  It  uses 
the  words  **any  actions,"  which  would  include  ejectment. 
But  assuming  that  the  36th  section  does  not  apply  to  this 
case,  the  learned  Judge  had  power  to  make  the  amendment 
under  the  222nd  section.  The  language  of  that  section  is 
general.  It  enables  a  Judge  at  Nisi  Prius  **  to  amend  all 
defects  and  errors  m  any  proceeding  in  civil  causes  ;**  and  it 
declares  that  *'all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties  shall  be  so 
made." 

droee  and  PuUen^  in  support  of  the  rule. — The  learned 
Judge  had  no  power  to  make  the  amendment  First,  the 
35th  section  applies  only  to  cases  of  nonjoinder,  or  mis- 
joinder of  plaintifis  in  the  legal  sense  of  the  words.  It 
enables  an  amendment  to  be  made  by  inserting^  as  plaintiff, 
the  name  of  a  person  who  has  a  joint  interest,  or  striking 
out  the  name  of  a  defendant  who  has  been  erroneously 
joined.  The  object  of  the  enactment  was  to  obviate  an 
objection  which  might  have  been  taken  advantage  of  by 
plea  in  abatement,  or  have  been  a  ground  of  nonsuit  But 
what  was  here  done  was  to  aM  the  names  of  two  persons, 
who  claimed  under  a  title  totally  different  from  that  of  the 
person  named  in  the  writ  That  is  in  effect  to  make  a  new 
action.  Under  the  old  form  of  proceeding  in  ejectment,  a 
new  demise  could  not  be  added  at  the  trial.  In  Doe  d. 
Wilton  V.  Beck  (a)  an  action  of  ejectment  was  brought  on 

(a)  13  C.  B.  329. 
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1861.        the  joint  demise  of  husband  and  wife,  but  on  the  trial  it 
appeared  that  the  legal  estate  was  in  the  husband  alone,  and 
it  was  held  the  Judge  had  no  power,  under  the  3  &  4  Wm.  4, 
c.  2y  s.  23,  to  amend  the  record  by  striking  out  the  name 
of  the  wife.     IBramwell,  B. — That  statute  only  conferred 
a  power  to  amend  in  any  particular,  not  material  to  the 
merits  of  the  case,  by  which  the  opposite  party  could  not 
have  been  prejudiced  in  the  conduct  of  his  action  or  de- 
fence.]    If  this  amendment  had  not  been  made  the  defend- 
ant woidd  have  obtained  the  verdict,  and  recovered  his  costs ; 
but  now  a  general  verdict  has  been  found  for  the  three 
plaintifik,  although  they  have  no  joint  interest,  and  two  of 
them  claim  by  a  title  different  from  that  of  the  third. 
[Bramwell^  B. — A  summons  might  be  taken  out  before  me, 
as  the  Judge  at  Nisi  Prius,  to  have  the  postea  correctly 
drawn  up.]      Secondly,  the  35th  section  applies  to  per- 
sonal actions,  not  to  ejectment    It  speaks  of  a  '* co-plaintiff,'* 
hot  of  a  "co-claimant''     All  the  sections  prior  to  the  34th 
are  clearly  applicable  to  personal  actions  only.     The  Act 
commences  with  a  series  of  provisions  with  respect  to  writs; 
and  the  1st  and  2nd  sections  use  the  words  ^perBooal 
actions."    Then  follow  provisions  with  respect  to  the  ap* 
pearance  of  the  defendant     The  34th  section  is  headed, 
**And  with  respect  to  the  joinder  of  parties  to  actions,'' 
that  is,  the  actions  previously  mentioned.     [^Wilde,  B.— * 
If  that  were  so,  one  would  expect  to  find  the  words 
'*  personal  actions."]     Thirdly,  this  amendment  could  not 
be  made  under  the  222nd  section.     That  section  does  not 
apply  to  the  case  of  a  nonjoinder  or  misjoinder  of  parties: 
Robson  V.  DoyU  (a),  WickenM  v.  Steel{b).     [^Bramwell,  B. — 
It  was  held  in  those  cases  that  the  222nd  section  did  not 
apply  to  a  nonjoinder  or  misjoinder  in  personal  actions, 
because  that  was  specially  provided  for  by  the  34  th  and  six 
(a)  3  E.  &  B.  896.  (b)  2  C.  B.,  N.  S.  468. 
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sobeeqnent  sections;  but^  if  those  sections  do  not  apply  to 
ejectment,  there  is  no  reason  for  not  resorting  to  the  222nd 
section.]  The  legislature  has  annexed  certain  conditions  to 
amendments  under  the  34th  and  35th  sections,  and  it  could 
never  have  been  intended  by  the  222nd  section  to  confer 
an  anconditional  power  to  add  a  new  claimant  in  ejectment. 
The  169th  section  expressly  requires  that  the  writ  in  eject- 
ment shall  state  the  names  of  all  the  persons  in  whom  the 
title  is  allied  to  be;  and  the  defendant  goes  to  trial  with 
notice  of  those  persons  only,  and  as  against  them  alone 
is  he  prepared  to  defend  his  possession  of  the  property. 
Moreover,  the  222nd  section  directs  amendments  to  be 
made  for  the  purpose  of  determining,  **in  the  existing 
suit,**  the  real  question  in  controversy  between  the  parties. 
Here  there  was  no  ''existing  suit*'  to  which  the  trustees 
were  parties.  [i%2bcA,  C.  B. — Suppose  an  action  of  eject* 
ment  was  brought  in  the  name  of  a  nominal  person,  as,  for 
instance^  a  trustee,  and  it  appeared  at  the  trial  that  the 
legal  estate  was  in  the  cestui  que  trust,  why  should  not  the 
Judge  amend?  AU  that  he  has  to  inquire  is,  who  are  the 
panics  to  the  suit?  Tou  say,  the  plaintiff  and  the  defend- 
ant; but  that  is  pure  technicality:  they  may  have  no  in* 
terest  whatever  in  it.  The  expression  **  for  the  purpose  of 
determining  the  question  between  the  parties"  means  the 
real  parties,  not  the  person  who  brings  or  defends  the 
action.  BramweUy  B. — Suppose  the  legislature  had  said 
that  wherever  a  party  comes  to  try  tide,  which  for  want  of 
the  name  of  a  proper  claimant  cannot  be  tried,  the  Judge 
shall  be  at  liberty  to  insert  his  name  if  he  consented,  would 
there  be  any  injustice  in  such  a  provision  ?]  A  plaintiff  in 
ejectment  most  recover  on  the  strength  of  his  own  title,  and 
here  the  original  claimant  had  none.  [^BramweU^  B. — 
What  is  the  difference  between  this  case  and  that  of  an 
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1861.  ^^^  ^f  devisavit  yel  non,  where,  by  mistakey  the  name  of 
a  person  is  inserted  who  had  an  equitable  title  instead  of 
one  who  had  the  legal  estate?] 

Cur.  oio.  mift. 

PoLTxx3K»  C.  B.»  now  said — ^Tbis  was  an  acdon  of  eject- 
ment; and  at  the  trial,  before  my  brother  Bramwdk  the 
plaintifis'  counsel  applied  to  him  to  amend  the  record  by 
adding  the  names  of  two  trustees  as  plaintifls.  The  amend* 
ment  was  accordingly  made,  and  the  plaintifls  obt»ned  a 
verdict.  A  rule  nisi  was  granted  to  set  aside  the  verdict, 
on  the  ground  that  the  learned  Judge  had  no  power  to 
make  the  amendment.  We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged. 

The  Common  Law  Procedure  Act,  1852,  intended  to 
abolish  the  old  form  of  prooeedmg  in  ejectment ;  and  I  con- 
fess that  I  never  conceived  it  very  creditable  to  the  adminis* 
tration  of  justice  that  there  should  be  a  proceeding  of  that 
sort,  founded  on  a  tissue  of  facts  which  had  no  real  exis- 
tence. At  length  the  legislature  interfered,  and  placed  the 
action  of  ejectment  on  the  same  footing  as  other  actions. 
In  introducing  that  change,  it  was  necessary  to  frame 
clauses  especially  relating  to  the  action  of  ejectment  The 
Act  also  extended  the  power  of  amendment,  and  I  have 
no  doubt  the  object  of  the  legislature  was  to  place  the 
action  of  ejectment  in  the  same  category  as  other  actioDS* 
and  to  enable  amendments  to  be  made  in  that  action  as  well 
as  in  any  other. 

I  cannot  assent  to  the  aigument,  on  behalf  of  the  defend- 
ants,  that  it  makes  a  difierence  that  the  35th  section  speaks 
of  *' joining"  instead  of  "adding^  the  name  of  a  plaintiflP. 
I  am  by  no  means  prepared  to  say  that  the  35th  section 
justifies  the  amendment ;  but  I  am  convinced  that  the  222Dd 
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section  is  roBScient  for  that  purpose.     It  enables  ''the 
saperior  Courts  of  common  law,  and  every  Judge  thereof,        ^ 
or  any  Judge  sitting  at  Nisi  Prius,  at  all  times  to  amend        ^* 
all  defects  and  errors  in  any  proceeding  in  civil  causes;" 
and  it  requires  that   ''all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between  the  parties 
shall  be  so  n^ade."    Therefore^  wherever  there  is  any  error 
in  the  proceeding,  whether  with  reference  to  the  parties  to 
the  suit,  or  the  pleadings,  or  otherwise,  if  it  becomes  neces- 
sary to  correct  the  mistake  in  order  to  determine  the  real 
question  in  controversy,  it  is  competent  for  the  Court,  or 
any  Judge  thereof,  or  the  Judge  at  Nisi  Prius,  to  make  any 
alteration  for  that  purpose.     I  can  well  understand  that  a 
change  of  parties  may  be  necessary  in  certain  events.     It  is 
well  known  to  those  concerned  in  the  administration  of 
justice  that  the  mere  person  suing  as  plaintiff  may  not  be 
the  real  plaintiff,  and  that  the  person  nominally  sued  as  de- 
fendant may  not  be  the  real  defendant;  and  I  think  it  is 
competent  in  an  action  of  ejectment,  as  well  as  in  any  other 
action,  to  make  every  alteration  which  may  be  necessary  to 
try  the  matter  in  dispute  between  the  real  litigant  parties, 
always  providing  that  no  person  shall  be  taken  by  surprise, 
and  that  what  is  done  shall  be  really  and  substantially  in 
furtherance  of  the  right  and  justice  of  the  case. 

It  has  been  contended  that  the  expression  "in  the  exist- 
ing suit"  forbids  any  such  construction  of  the  Act,  and 
that  "  the  suit "  means  the  action  as  brought  by  and  against 
the  parties  named  in  the  writ;  and  that  if  an  alteration  is 
made  by  introducing  any  other  party  as  plaintiff  or  defend- 
ant, it  is  not  the  same  suit.  That  appears  to  me  not  a 
sensible  and  practical,  but  a  purely  technical,  view  of  the 
subject.    The  expression  "  in  the  existing  suit  **  only  means 
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*^  Without  bringing  another  action,**  that  is,  you  may  take  the 
record  in  the  existing  suit,  and  make  any  alteration  in  the 
parties  or  pleadings,  so  as  to  meet  the  justice  of  the  case. 
It  therefore  appears  to  me  that  the  learned  Judge  was  right 
in  making  the  amendment,  and  that  the  rule  ought  to  be 
discharged. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  It  was  obtained  on  the  ground  that  my 
brother  Bramwett  had  no  power  to  make  this  amendment. 
It  appears  to  me  that  in  an  action  of  ejectment,  as  well  as 
any  other  action,  a  Judge  at  Nisi  Prius  has  power  to  make 
any  amendment  which  may  be  necessary  for  determining  the 
real  matter  in  dispute.  It  was  conceded  that  under  the  old 
law  a  declaration  in  ejectment  might  have  been  amended 
by  adding  a  new  demise,  but  it  was  contended  that  under  the 
present  form  of  proceeding  the  writ  in  ejectment  could  not 
be  amended  by  adding  a  new  plaintiff.  At  first  I  enter- 
tained  some  doubt  on  the  subject ;  and  I  own  I  am  not  dis- 
posed to  extend  the  power  of  amendment  to  any  case  in 
which  the  legislature  has  not  conferred  it,  but  it  seems  to  me 
that  in  this  case  the  jurisdiction  is  conferred ;  and  all  we 
have  to  consider  is  the  question  of  jurisdiction,  not  whether 
it  was  properly  exercised.  I  think,  however,  that  the  juris- 
diction was  wisely  exercised,  because  the  real  question 
which  the  parties  went  down  to  try  was  whether  the  testator 
was  competent  to  make  a  will,  and  in  the  course  of  the  trial  it 
appeared  that  the  legal  estate  was  in  the  trustees  named  in  the 
will,  while  the  plaintiff  in  the  writ  was  the  mortgagee  of  the 
cestui  que  trust.  It  therefore  became  necessary  to  amend 
the  writ,  but  still  the  point  is,  had  the  Judge  power  to  make 
the  amendment  ? 

The  legislature  intended^  by  the  Common  Law  Procedure 
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Act,  1852,  to  abolish  the  fictions  in  ejectment,  and  to  place  1861. 
that  action  on  the  same  footing  as  any  other.  There  are 
two  sections  in  the  Act  which  require  attention,  the  35th 
and  222nd.  No  doubt  the  35th  was  intended  to  apply  to 
miqoinders  or  nonjoinders,  and  it  may  be  that,  looking  at 
that  section  critically,  it  is  not  of  itself  sufficient  to  warrant 
this  amendment.  I  give  no  opinion  on  that  point,  though 
I  am  inclined  to  think  that  the  35th  section  alone  would 
not  confer  the  power.  But  the  222nd  section,  which  is  not 
confined  to  any  particular  form  of  action,  was  intended  to 
enlarge  the  power  of  amendment  previously  given,  and 
reading  the  two  sections  together  I  think  that  the  power 
exercised  in  this  case  did  exisL 

Great  stress  has  been  laid  on  the  words,  "  in  the  existing 
suit;*'  and  they  seem  at  first  to  present  some  difficulty,  but 
when  the  whole  section  is  looked  at  the  difficulty  vanishes. 
The  question  ''in  the  existing  suit"  means  the  question  on 
the  record. 

For  these  reasons  I  think  that  the  learned  Judge  had 
power  to  make  the  amendment,  and  that  the  rule  ought  to 
be  discbai^ed. 

WiLDB,  B. — I  am  of  the  same  opinion.  While  I  fully 
appreciate  the  critical  observations  of  the  defendant's  counsel 
on  the  construction  of  the  statute,  I  have  nevertheless  come 
to  the  conclusion  that  the  rule  ought  to  be  discharged.  I 
entertain  that  opinion  because  I  do  not  think  that  an  act  of 
parliament  of  such  a  remedial  nature  ought  to  be  dealt  with 
in  the  way  in  which  we  have  been  invited  to  deal  with  it. 
The  legislature  has  given  a  general  power  of  amendment 
tor  the  purpose  of  advancing  justice,  and  I  am  glad  that  in 
construing  the  enactment  a  broad  and  liberal  interpretation 
has  been  put  upon  it.     Having  said  thus  much,  I  will  only 
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1861.        scld  that  I  concur  with  what  has  fallen  from  the  other 
members  of  the  Court 


Blaks 
Donk 


Bramwbll,  B. — I  state  my  opinion  last  because  this  is 
an  appeal  against  my  order,  and  I  can  do  so  without  that 
prejudice  which  cTery  one  naturally  has  in  fatour  of  an 
opinion  to  which  he  has  given  utterance,  because  at  the 
trial  I  expressed  no  opinion  on  the  point.  It  seems  to  me 
that  I  was  perfectly  right  in  making  the  amendment.  I  am 
inclined  to  think  that  the  aigument  of  the  defendant's 
counsel  on  the  35th  section  is  well  founded,  and  that  it 
does  not  in  terms  include  the  action  of  ejectment.  That 
being  ao»  we  are  warranted  in  looking  at  the  222nd  section, 
and  seeing  whether  the  powers  therein  given  apply  to  the 
action  of  ejectment  I  cannot  help  thinking  that,  when  that 
section  is  read,  it  will  be  seen  that  the  intention  of  the 
legislature  was  (as  I  know,  as  a  fiict,  it  was  the  intention  of 
those  who  prepared  the  clause)^  that  whatever  general  power 
of  amendment  had  not  been  before  given,  either  by  reasoa 
of  the  necessity  of  requiring  some  particular  terms  or  con- 
ditions of  the  amendment,  or  through  omisnon  by  inad- 
vertence or  otherwise,  should  be  given  by  the  222nd  section. 
It  is  impossible  to  read  that  section  without  seeiiig  that  no 
terms  could  be  larger  than  those  thoe  used.  It  may  wdl 
be  that  a  general  power  of  amendment  may  apply  to  the 
case  of  adding  a  plaintiff,  although  there  is  a  special  power 
for  that  purpose,  if  such  poww  requires  (as  in  actions  of 
contract  or  tott)  certain  conditions  to  be  attached  to  it; 
whereas  in  the  action  of  ejectment  no  condition  is  required, 
but  merely  the  ezeidse  of  the  discredon  of  the  Judge  at 
the  trial.  It  cannot  b^  that  because  there  is  a  speciil 
power  of  amendment  by  joining  a  plaintiff  in  actioos 
of  contract  or  tort,  the  general  power  of  amendment  does 
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not  apply  to  actions  of  ejectment  If  the  36th  section  does 
not  apply  to  this  case,  recourse  must  be  had  to  the  222nd 
section^  and  in  having  reconree  to  that  section  we  do  not 
act  in  opposition  to  the  cases  of  Robson  ▼.  Dcyk  (a)  and 
Wiehens  v.  Sieel{b)y  where  the  Courts  of  Queen's  Bench 
and  Common  Pleas  are  represented  to  have  said  that  the 
222nd  section  does  not  apply  to  cases  within  the  35th  sec- 
tion. The  very  argument  used  by  the  defendant's  counsel 
was  that  this  case  is  not  within  the  35th  section ;  therefore 
the  foundation  of  the  objection  that  the  222nd  section  does 
not  apply  altogether  faib. 

But  it  was  further  said  that  although  the  special  enact- 
ment  as  to  nonjoinder  has  no  application  to  the  action  of 
ejectment,  yet  the  222nd  section  does  not  enable  an  amend- 
ment to  be  made  by  adding  a  plaintiff.  I  confess  I  do  not  un- 
derstand that  argument.  The  general  purpose  of  the  222nd 
section  was  that  the  parties  should  be  enabled  to  try  the  real 
question  in  dispute.  Now,  what  was  the  real  dispute,  and 
who  were  the  real  parties?  They  were  the  mortgagee  of 
the  beneficial  devisee,  and  the  heir-at-law  of  the  original 
devisor,  and  the  question  in  dispute  was  whether  the  second 
devisor  was  competent  to  devise.  At  the  trial  it  turned  out 
that  the  dispute  could  not  be  tried  between  them  because  the 
devisee  had  an  equitable  estate  only,  and  consequently  his 
mortgagee  was  the  wrong  person  to  be  on  the  record.  The 
amendment  was  made  to  insert  the  name  of  the  persons  who 
had  the  legal  estate,  but  who  were  not  the  real  parties  to 
the  controversy.  Their  names  were  inserted,  the  question  be- 
tween the  substantial  parties  being  left  to  be  tried  as  before. 
If,  instead  of  an  action  of  ejectment,  the  plaintiff  had  stated 
what  his  controversy  with  the  defendant  was,  viz.,  that  he 
aswrted  that  the  devisor  was  capable  of  making  a  will,  and 
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made  one,  and  that  the  defendant  denied  it,  there  would 
have  been  no  occasion  for  an  amendment.  I  was  struck 
with  an  observation  of  my  brother  Channell,  that,  if  neither 
the  35th  nor  the  222nd  section  applies,  the  action  of  eject- 
ment is  in  a  worse  position  than  other  actions.  That  seems 
to  me  very  unreasonable. 

As  to  the  argument  that  a  defendant  goes  down  to  try 
whether  the  plaintiff  on  the  record  has  a  title,  that  would 
be  an  argument  against  any  kind  of  amendment,  for  it 
might  always  be  said  that  a  defendant  goes  down  to  try 
whether  the  precise  statement  made  by  the  plaintiff  is  true 
in  fact  That  however  is  not  so,  a  defendant  goc^s  down  to 
try  the  real  question  in  dispute.  Here  the  defendant  went 
down  to  try,  not  whether  the  mortgagee  or  the  trustees  had 
the  legal  estate,  but  whether  the  devisor  was  competent  to 
make  a  will. 

It  seems  to  me  that  the  3fith  section  does  not  apply  to 
this  case,  and  it  almost  follows  that  the  222nd  section  does. 
It  further  seems  to  me  that  there  is  no  reason  why  the 
222nd  section  should  not  apply  to  the  action  of  ejectment ; 
and,  therefore,  it  was  competent  to  make  the  amendment— 
that  it  was  properly  made,  I  do  not  entertain  the  slightest 
doubt 

Rule  discharged 
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1861. 

M'Cance  v.  The  London  and  North  Western  Nov.  19. 

Railway  Company. 


HE  first  count  of  the  declaration  stated,  that  the  de-  I"  ^^^  a<^tion 

,  .  f,  against  a  rail- 

fendantSy  being  the  proprietors  of  a  certain  railway,  and  of  way  Company, 

-  -  ,  ,  1  .  t   *^®  ^™^  count 

certain  trucks  and  carriages  to  carry  horses  on  the  said  ofthedeclara- 
railway  for  hire,  the  plaintiff  employed  the  defendants  to  X^ theplain- 
provide,  and  the  defendants  did  provide,  for  the  plaintiff  1^  d££^to 
certain  trucks  and  carriages  to  be  used  on  the  said  railway  ^i^t^^*^^*}, 
for  the  carriage  of  certain  horses  of  the  plaintiff  from  Edge  *^*fi,°^  ^^ 
Hill,  near  Liverpool,  to  Wolverhampton,  by  the  defendants  norses,  for  liire 

to  be  paid  by 

fur  hire  to  be  paid  by  the  plaintiff.    And  the  defendants,  in  the  plainti£^ 
consideration  of  the  premises,  promised  the  plaintiff  that  tion  whereof 
8uch  trucks  and  carriages  should   be   reasonably  fit  and  promised  the 
proper  for  the  carriage  of  such  horses;  and  further,  in  con-  the^rocks   ^ 
sideration  of  the  said  premises,  promised  the  plaintiff  that  "^n^^^g*^^ 
the  said  horses  should  be  carried  firom  Edee  Hill,  near  proper  for  the 

.  carriage  of 

Liverpool,  to  Wolverhampton  aforesaid  within  a  reasonable  "uch  horses. 

.  .  Breach:  that 

time.    And  although  all  things  happened  and  times  elapsed  the  defendants 
necessary  to  entitle  the  plaintiff  to  the  performance  of  the  fit  and  proper 
said  agreement  and  to  maintain  the  suit,  yet  the  defendants  ^^Z^^ 

tiff*s  horses 
were  injured. 
Second  count :  that  the  defendants  haying  received  certain  horses  of  the  plaintiff  to  be  carried 
by  railway,  in  consequence  of  the  defective  state  of  the  truck  and  the  negligence  and  want  of 
care  of  the  defendants,  the  plaintiff's  horses  were  injured.  Plea :  payment  of  25/.  into  Court 
Replication :  damaees  ultra.  At  the  trial,  it  appeared  that  when  the  plaintiff  delivered  the 
horses  to  the  defendants,  he  signed  at  their  rec^uest  a  declaration  that  tne  value  of  the  horses 
did  not  exceed  lOl.  per  horse,  and  that,  in  consideration  of  the  rate  charged  for  their  convey- 
ance, he  thereby  agreed  that  the  same  were  to  be  carried  entirely  at  the  owner's  risk.  In  the 
course  of  the  journey  the  horses  were  injured  in  consequence  of  the  defective  state  of  the 
track  in  which  they  were  carried.  The  horses  were  worth  more  than  lOl.  each,  and  if  taken 
at  their  real  value  uie  damage  sustained  b^  the  plaintiff  was  65/.,  but  if  valued  at  10/.  each  the 
25/.  j»id  into  Court  covered  the  plaintiff^s  claim.  A  verdict  having  been  entered  for  the 
plaintiff  for  40/. :  on  motion  to  enter  the  verdict  for  the  defendants,  the  Court  being  at  liberty 
to  draw  inferences  of  fact: — Heldy  that  the  plaintiff  having  made  a  wilfully  false  statement  a.s 
to  the  value  of  the  horses  for  the  purpose  of  inducing,  and  having  thereby  induced,  the  de- 
fendants to  enter  into  the  contract,  wfus  not  at  liberty  to  shew  their  real  value,  in  order  to 
obtain  compensation  above  the  amount  paid  into  Court 

SembUf  tnat  the  declaration  of  the  value  of  the  horses  formed  no  part  of  the  contract,  and 
that  even  if  it  were  it  did  not  render  the  contract  a  conditional  contract 

Also,  that  the  ftipulation  that  the  horses  should  be  carried  entirely  at  the  owner's  rink  was 
not  unreasonable  and  void  within  the  meaning  of  the  17  &  18  Vict  c.  31. 
VOL.  VII. — N.  8.  II  EXCU. 
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1861.        broke  their  said  promise  in  this,  that  at  the  lime  of  the  pro- 

^T^*"*^      viding  of  the  said  trucks  and  carriages  in  which  the  said 

V.  horses  were,  under  the  said  contract,  conveyed  upon  the 

LOXDOV 

AKD         said  railway  part  of  the  way  from  Edge  Hill  aforesaid  on 
Wssmii      the  said  journey,  the  said  trucks  and  carriages  were  not 
reasonably  (it  or  proper  for  the  carriage  of  the  said  horses, 
or  any  of  them  ;  and  that  the  defendants  further  made  de- 
fault in  this,  that  they  did  not,  within  a  reasonable  time  in 
that  behalf,  carry  or  cause  to  be  carried  the  said  horses  or 
any  of  them  from  Edge  Hill,  near  Liverpool,  to  Wolver- 
hampton as  aforesaid ;  and  that  by  reason  of  the  premises 
the  said  horses  of  the  plaintiff  were  greatly  injured  and 
deteriorated  in  value,  and  divers  of  them  were  killed,  and 
the  plaintiff  lost  and  was  delayed  a  long  and  unreasonable 
time  in  his  sale  of  and  market  for  divers  others  of  the  same, 
and  was  put  to  great  loss  and  expense  in  and  about  the 
keep,  care  and  doctoring  of  the  said  horses,  and  lost  laige 
sums  which  he  would   otherwise   have   made   thereby. — 
Second  count :  that  the  defendants,  being  the  proprietors 
of  the  said  railway,  as  in  the  last  count  mentioned,  and  of 
trucks  and  carriages  for  the  conveyance  of  passengers,  horses, 
cattle  and  merchandize,  as  carriers  on  the  said  railway,  the 
plaintiff  delivered  to  the  defendants,  and  the  defendants 
received,  certain  horses  of  the  plaintiff  to   be  within  a 
reasonable  time  in  that  behalf  carried  by  the  defendants 
on  the  said  railway  from  Edge  Hill,  near  Liverpool,  afore- 
said, to  Wolverhampton  aforesaid,  for  hire  paid  for  the 
same ;  and  that  after  the  said  delivery,  and  while  the  said 
horses  were  on  the  said  journey,  and  in  a  certain  truck  of 
the  defendants  on  the  said  railway  for  the  purposes  of  such 
carriage,  in  consequence  of  the  defective  state  and  unfit- 
ness of  the  said  truck  and  of  the  improper  conduct  and 
negligence  and  want  of  care  of  the  defendants,  the  said 
horses  were  greatly  injured  and  deteriorated  in  value  and 
divers  of  them  were  killed ;  and  by  reason  of  such  negli- 
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gence  of  the  defendants  the  carriage  of  the  plaintiff's  said 
horses  was  delayed  for  a  great  and  unreasonable  space  of 
time ;  and  that  bj  reason  of  the  premises  the  plaintiff  sus- 
tained great  loss  and  damage,  as  in  the  first  count 

Plea. — Payment  into  Court  of  251. 

Replication. — Damages  ultra.     Issue  thereon. 

At  the  trial,  before  Overend,  Q.  C,  sitting  as  Commis- 

sioner  at  the  last  Liverpool   Summer  Assizes,  admissions 

were  made  as  follows: — On  Monday,  the  8th  of  July,  1861, 

the  plaintiff  delivered  three  horses,  his  property,  at  the 

defendants'  railway  station  at  Edge  Hill,  to  be  carried  to 

Wolverhampton,  with  four  other  horses  belonging  to  one 

Francis  Keating,  who  accompanied  the  plaintiff;  the  whole 

to  be  carried  in  one  truck,  which  they  filled,  for  2/.  16«.  6d,, 

and  Bs.  for  use  of  the  cover,  which  amounts  were  paid. 

After  the  horses  had  been  placed  in  a  truck  provided  by 

defendants'  servants,  Keating  went  into  defendants'  office 

and  paid  the  money,  and  thereupon  received  a  ticket  (a), 

(a)  This  ticket,  so  far  as  material  to  the  present  question,  was  in 
the  following  printed  form,  the  words  in  italics  and  the  figures  being 
filled  np  in  writing : — 

London  and  North  Western  Railway. 

Cattle  Department. 


1861. 
M'Cakgb 

9, 

LONDOH 

AND 

North 

Wbstbrx 

Railway  Co. 


No.  of 
Vans. 

No.  of 
ISfttfc 

Wacgona. 

Qnutitx. 

Description. 

Bate. 

Amoiml 

Declared 
Valne. 

Total  Paid. 

• 

15284 

7 
Sheet 

Horses 

£     s,   d. 
2:16:6 

£    s.    d. 

1 

3:0 

2:19:6 

SthJuly  1861. 
Kame        M^Nance    (Sic.) 
Address 

From        JSdge  HiB  Station^  Liverpool^ 
To  WhamjOon. 

Drovers  in  charge  free.  J.  W.  S^  Clerk. 

For  conditions  of  carriage  see  the  back  thereof. 

*«*  This  inyoice  must  be  dellTered  up  at  the  place  of  deHtination,  in  default 
of  which  the  stock  herein  named  will  be  detained,  and  remain  at  the 
owner's  risk  and  expense. 

II  2 
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1861.  ^  ^^®  ^^^  ^^^  ^^®  following  printed  conditions  of  carriage : — 

^i^^v-"^^  The  London  and  North  Western  Railway  Company  give  public  notice 

M'Gakob      f^^i  f^^j  eonTey  horses,  oxen,  sheep,  caWes  and  pigs  in  waggons,  and  by 
IiOHDOH       cattle  or  merchandize  trains,  subject  to  the  following  conditions : — 
^Hi>  First. — That  as  the  charge  of  conTcyance  is  per  waggon,  and  as  the 

Westsbh  owner  or  his  senrant  is  required  to  superintend  the  loading  of  the 
Railway  Co.  stock,  and  is  allowed  to  place  as  many  animals  in  each  waggon  as  he 
considers  may  be  conyeyed  with  safety,  they  will  not  be  responsible 
for  loss  arising  in  any  way  from  the  overcrowding  of  such  waggons,  or 
for  injury  done  in  the  loading  or  unloading  thereof,  or  in  consequence 
of  one  animal  injuring  another. 

Second. — That  as  a  droTcr  is  allowed  to  attend  the  cattle  during 
transit  they  will  allow  such  droTer  to  travel  free  of  charge,  upon 
condition  that  he  so  travel  at  his  own  risk. 

Third.— That  they  do  not  undertake  the  delivery  of  cattle  in  time 
for  any  particular  fair  or  market. 

And  notice  b  further  given,  that  in  pursuance  of  an  Act,  17  &  18 
Vict.,  passed  10th  July,  1854>  entitled  ^^An  Act  for  the  better  r^;ula- 
tion  of  traffic  on  railways  and  canals,**  it  is  provided  in  clause  7,  in 
reference  to  the  liability  of  railway  or  canal  companies,  that  under  no 
circumstances  shall  a  greater  amount  be  recovered  for  lots  or  injury 
done  to  animals  beyond  the  sums  hereinafW  mentioned,  that  ia  to  sayt 
For  any  horse       ....    £50 

,y        neat  cattle  .        .15  per  bead. 

„  sheep  or  pig  .  .  .  3  „ 
unless  the  person  sending  or  delivering  the  same  sball  at  the  Ume  of 
such  delivery  have  declared  them  to  be  of  respectively  higher  value 
than  is  above  mentioned,  in  which  case  it  shall  be  lawful  to  demand  or 
receive,  by  way  of  compensation  for  the  increased  risk  and  care  thereby 
occasioned,  a  reasonable  per  centage  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited  as  aforesaid,  and  which 
shall  be  paid  in  addition  to  the  ordinary  rate  of  charge. 

Notice  is  hereby  further  given  that  from  and  after  the  date  hereof  a 
per  centage  of  6L  will  be  charged  in  addition  to  the  usual  charges  for 
conveyance  by  the  London  and  North  Western  Railway  Company, 
upon  any  excess  on  the  declared  value  of  horses,  oxen  or  other  animals 
over  and  above  the  amount  fixed  by  the  aforesaid  Act ;  and  notice  is 
hereby  further  given,  that  all  declarations  of  the  value  of  horses,  oxen, 
sheep  or  pigs,  when  such  value  exceeds  the  above  sums  respectively, 
must  be  signed  by  the  owner  thereof,  or  by  hb  agent,  before  the 
animals  aforesaid  can  be  received  by  the  Company  for  transmission  by 
their  railway.  By  Order 

Fisher  Ormandy, 

Cattle  Manager. 
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and  he  pot  his  mark,  by  way  of  signature,  at  the  foot  of  a 

page  in  a  printed  book  (a).     The  truck  was  attached  to  a 

train  at  about  half-past  11  p.m.,  and  soon  after  forwarded  r. 

LoHDoa 
on  the  way  to  Wolverhampton ;  but  on  arrivmg  at  War-         avd 

North 

rington  it  was  found  that  plaintiff's  three  horses  had  been  Wesibbk 
injured,  and  one  had  soon  after  to  be  killed  in  consequence,  ^"^^^  • 
and  it  is  admitted  that  the  injuries  resulted  solely  from  the 
defective  state  of  the  bottom  of  defendants'  truck.  The 
actual  damage  to  the  plaintiff  is  admitted  to  exceed  the  25L 
paid  into  Court,  assuming  him  to  be  entitled  to  recover  the 
fall  amount  of  the  actual  damage  he  has  sustained.  As- 
suming that  the  valuation  of  the  plaintiff's  horses  is  to  be 
taken  at  lOL  each,  the  sum  of  25L  paid  into  Court  covers 
the  plaintiff^s  claim.  Horses  are  sometimes  sent  by  these 
trucks,  but  sometimes  they  are  forwarded  in  horse  boxes, 
each  horse  being  placed  in  a  separate  stall ;  and  the  rate  of 
caniage  per  horse  in  this  latter  mode  is  nearly  three  times 
as  much  as  when  carried  in  trucks,  assuming  a  truck  to  be 
filled.  When  horses  are  carried  in  trucks,  the  carriage  is 
paid  per  truck.  The  seven  horses  in  question,  if  carried  in 
boxes,  would  have  cost  7/.  3s.  6cf. 

(a)  The  material  part  of  this  form  was  as  follows,  the  words  in 
italics  and  tke  figures  being  inserted  in  writing  : — 

London  and  North  Western  Bulwaj. 

Declaration, 

To  be  signed  when  horses  are  conveyed  in  waggons. 

I  hereby  declare  that  the  value  of  the  7  horses  this  daj  delivered 

bj  me  to  the  London  and  North  Western  Railway  Co.,  for  conveyance 

in  cattle  waggons  by  luggage  trains  does  not  exceed  10/.  per  horse, 

and  in  consideration  of  rate  charged  for  conveyance  of  such  horses,  I 

hereby  agree  that  tha  same  are  to  be  carried  entirely  at  the  owner's 

risk. 

his 
Jno.  -f~  M^Nance^  Owner. 
mark 


Witness    F.  W.  Salmon. 

July  8,  1861. 


o  r on 

^  owner's  behalf. 
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lUiIWAT  Co. 


The  plaintiff  himself  was  called,  and  gaTe  evidence  as  to 
the  value  of  the  horses  injured :  that  he  had  purchased  them 
*•  for  sums  varying  from  30/.  to  35/.     Keating  was  called  for 

AMD         the  plaintiff,  and  stated,  that  after  the  horses  had  been 

NOKTH 

Wehtsb!!  placed  in  a  truck,  one  of  the  Company's  servants  gave  him 
a  piece  of  paper,  on  which,  as  he  understood,  was  the 
number  of  the  horses,  the  number  of  the  truck  and  the 
name  of  the  owner  of  the  horses,  which  paper  he  (Keating) 
then  took  into  the  oflSce  at  the  station  ;  that  he  there  saw 
a  clerk,  to  whom  he  paid  2L  Ids.  6d,  including  Ss.  for  a 
cover,  and  who  gave  him  a  receipt  (a).  After  he  (Keating) 
had  put  three  sovereigns  on  the  desk,  the  clerk  asked  him 
to  come  and  sign  a  paper.  Keating  said  he  was  not  a  good 
penman,  so  the  clerk  signed  the  name,  and  Keating  made 
his  mark.  He  then  got  the  receipt,  but  did  not  read  it 
over,  nor  was  it  given  him  to  read.  He  could  read.  On 
cross-examination,  he  said  that  he  did  not  know  till  after 
this  had  happened  that  the  Company  would  not  take  horses 
above  the  value  of  10/.  in  trucks,  nor  did  he  know  that 
what  he  had  signed  had  anything  to  do  with  the  value  of 
the  horses;  he  thought  it  was  about  the  loading  and  un- 
loading. It  was  not  disputed  that  Keating  was  acting  for 
M'Cance  in  this  transaction. 

For  the  defendants,  their  clerk,  F.  W.  Salmon,  was  called, 
and  gave  the  following  evidence,  which  was  objected  to  by 
the  plaintiff's  counsel  as  inadmissible,  but  the  objection  was 
overruled  and  the  evidence  admitted.  **  I  am  in  chaige  of 
the  cattle  station  at  Edge  Hill.  I  recollect  booking  some 
horses.  Keating  came  into  the  office.  As  with  all  horses, 
I  went  through  the  usual  form.  Previous  to  taking  the 
freight  the  declaration  is  in  all  cases  read  over,  either  by 
me  or  my  assistant.  I  read  it  over  on  this  occasion.  I  said 
*Can  you  write  your  name?'     He  said  *No.'    I  said  'If 

(a)  The  ticket  set  out  anti^  p.  479. 
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you  cannot  write,  put  your  mark/  and  he  did  so.     I  then 

r^eived  the  freight,  and  the  business  was  transacted.     We 

never  carry  horses  without  readinff  over  the  declaration  ». 

•'  ^       ^  London 

and  getting  it  signed.     We  will  not  send  any  horses  by         and 

KORTH 

cattle  trucks  until  this  is  done.     If  they  would  not  sign  we      Wkste&n 
would  not  send  the  cattle.     It  would  be  under  the  penalty 
of  discharge  that  I  omit  to  read  over  this  declaration.     I 
never  omit  it" 

It  was  agreed  that  40/.  should  be  the  measure  of  the 
plaintiff's  di^mages  and  a  verdict  was  entered  by  consent  for 
that  sum,  leave  being  reserved  to  the  defendants  to  move 
to  set  it  aside  and  enter  it  for  defendants,  or  a  nonsuit, 
upon  the  ground  that  on  the  evidence  and  the  admitted 
fiusts  the  defendants  were  entitled  to  have  the  verdict  en- 
tered for  them ;  the  Court  to  draw  such  inferences  of  £Eict 
as  a  jury  might  draw. 

ManUty  having  obtained  a  rule  nisi  accordingly, 

BreU  and  C.  Russell  now  shewed  caus^. — First,  it  is 
admitted  that  the  plaintiff  faas»  by  the  defendants'  negli- 
gence, sustained  dami^  to  the  amount  of  6521,  but  it  is 
contended  that  nevertheless  the  defendants  are  only  liable 
to  the  extent  of  25/.,  the  amount  paid  into  Court  But  the 
defendants,  by  paying  money  into  Court,  have  admitted  the 
contract  as  alleged  in  the  declaration  and  the  breach  of 
it,  and  therefore  they  are  liable  to  the  full  extent  of  the 
damage  done.  It  was  no  part  of  the  contract  that  the  value 
of  the  horses  should  not  exceed  10/.  each.  It  must  be 
taken  that  the  contract  is  that  set  out  in  the  declaration, 
but  the  defendants  now  set  up  a  different  contract,  which 
they  contend  is  contained  in  the  printed  book.  \^Channellf 
B. — Suppose  the  defendants  had  pleaded  non  assumpsit.] 
In  that  case  if  the  statement  of  the  value  of  the  horses 
forms  part  of  the  contract  the  plaintiff  would  fiiil,  because 
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the  declaration  alleges  an  uncondhioDal  contract,  whereas 
the  proof  would  be  of  a  conditional  contract:   White  y.  Hie 
V*  Great  Western  Railway  Company  (a).     Assuming  that  the 

AND         statement  of  the  value  of  the  horses  forms  part  of  the  con- 

North  ^  ... 

Western      tract^  it  annexes  a  condition  to  it ;  but  on  these  pleadings  it 
Bailwat  Co,    , 

IS  not  competent  to  the  defendants  to  set  up  a  conditional 

contract.     If  the  statement  of  the  value  of  the  horses  forms 
no  part  of  the  contract,  the  defendants  can  only  use  it  as 
an  admission  by  the  plaintiff  that  the  horses  were  not  worth 
more  than    10/.  each,  but  that  does  not  estop  him  from 
shewing  that  in  truth  they  were  of  greater  value:  Free- 
man V.  Cooke  {h\   Best  on  Evidence,  p.  618.     [Wilde,  B. 
The  defendants  were  induced  to  carry  the  horses  at  a  low 
rate  of  charge  by  the  plaintiff's  statement  that  their  value 
did  not  exceed  \0h  each,  why  is  that  not  binding  on  him?] 
The  defendants  must  prove  that  it  was  fraudulent   Secondly, 
supposing  the  document  containing  the  declaration  of  value 
forms  part  of  the  contract,  and  that  the  defendants  are  at 
liberty  to  avail  themselves  of  it,  according  to  the  judgment 
of  the  Court  of  Exchequer  Chamber  in  M'Manut  v.  77i« 
Lancashire  and  Yorkshire  Railway  Company  (c),  the  stipu- 
lation that  the  horses  are  to  be  *' carried  entirely  at  the 
owner's  risk*'  is  unreasonable  and  void  by  the  17  &  18 
Vict  c.  31,  s.  7;  and  if  that  be  so  the  document  is  alto- 
gether void,  for  a  condition  void  in  part  is  wholly  void. 
[^Bramwell,  Bw — When  a  person  brings  his  horses  to  be 
carried  by  railway,  the  Company   say,  "There  are  two 
rates  of  charge  for  the  carriage,  you  can  pay  which  you 
please  but,  if  you  choose  the  lower  rate  the  horses  must 
be  carried  at  your  own  risk:'^  how  is  that  unreasonable? 
Pollock,  C.  B. — ^A  person  is  not  obliged  to  send  his  horses 
by  railway.]     The  17  &  18  Vict.  c.  31  has  been  framed 

(a)  2  C.  B.,  N.  S.  7.  (b)  2  Exch.  654. 

(c)  4  H.  &  N.  327. 
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on  the  assaroption  that  railway  Companies  have  a  monopoly        1861. 
which  they  might  use  oppressively.    [Bramtoell,  B. — ^I  think      ^Tc^^^ 
the  statute  was  never  intended  to  prohibit  parties  making  «• 

any  contract  they  thought  fit,  provided  it  was  in  writing  and 
and  signed  by  them.  Surely  a  railway  Company  may  say^  Wkstsbn 
'*  We  will  not  carry  horses  at  all,"  or  only  upon  certain 
terms.  3f*Manu8  v.  The  LanecLshire  and  Yorkshire  Railtoay 
Company  decided  that  a  railway  Company  may  refuse  alto- 
gether  to  carry  horses^  but,  if  they  elect  to  do  so,  they  must 
carry  upon  reasonable  terms,  and  that  a  condition  of  non- 
liability for  any  injury  or  damage^  howsoever  caused,  was 
not  a  reasonable  condition.  Here,  however,  the  company 
8&7»  **  ^o  will  carry  upon  one  or  other  of  these  two  terms, 
either  at  a  higher  rate  of  charge  with  liability,  or  at  a 
lower  rate  of  charge  without  liability.  How  can  that  be 
unreasonable?]  In  M^Manus  v.  7^  Lancashire  and 
Yorkshire  Railway  Companyy  the  majority  of  the  Court  of 
Exchequer  Chamber  adopted  the  opinion  expressed  by 
Jervis,  C.  J.,  in  Simons  v.  TTie  Great  Western  Railway  Com-' 
pony  {a),  that  the  true  construction  of  the  Act  and  the  result 
of  its  provisions  is  this,  viz.,  ^'  that  the  Company  may  make 
special  contracts  with  their  customers,  provided  they  are 
just  and  reasonable,  and  signed ;  and  whereas  the  monopoly 
created  by  railway  Companies  compels  the  public  to  employ 
them  in  the  conveyance  of  their  goods,  the  legislature  have 
thought  fit  to  impose  the  further  security,  that  the  Courts 
shall  see  that  the  condition  or  special  contract  is  just  and 
reasonable."  In  Seal  v.  The  South  Devon  Railway  Com- 
pany (A)  the  condition  left  the  Company  subject  to  liability 
in  two  events,  gross  negligence  and  fraud. 

Manisty  and   Quain  appeared  to  support  the  rule,  but 
were  not  called  upon  to  argue. 

(a)  18  C.  B.  S05.  829.  (b)  5  H.  ft  N.  87^. 
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Pollock,  C.  B. — Without  saying  whether  the  condition 
in  the  printed  book,  that  the  horses  *'  were  to  be  carried  en- 
*•  tirely  at  the  owner's  risk'*  is  a  reasonable  condition,  I  am 

London  ^   ^ 

AKD         of  opinion  that  the  value  of  the  horses  has  not  been  de- 

Western      clared,  as  required  by  the  17  &  18  Vict.  c.  31,  s.  7.     That 

sort  of  condition  should  receive  a  reasonable  construction, 

and  the  Act  only  makes  void  so  much  of  a  condition  as  is 

unreasonable.     I  think,  however,  that  this  condition  is  no 

part  of  the  contract.     It  is  a  declaration  of  value,  which 

turned  out  to  be  false.     It  was  made  expressly  with  a  view 

to  induce  the  Company  to  carry,  that  is,  to  enter  into  the 

contract  and,  it  was  falsely  made  to  induce  them  to  carry 

without  making  an  increased  rate  of  charge.     According  to 

the  reservation  of  the  learned  Commissioner  who  tried  the 

cause,  we  are  at  liberty  to  draw  such  inferences  of  fact  as  a 

jury  might  draw,  and  I  am  of  opinion  that  when  a  person 

makes  a  declaration  of  that  kind  for  the  purpose  of  inducing 

another  to  act,  and  he  accordingly  acts  upon  it,  and  the 

declaration  turns  out  to  be  fiilse,  the  person  who  has  made 

it  is  so  far  bound  by  his  statement  that  it  ought  not  to  be 

imposed  on  a  jury  to  find,  or  on  a  Judge  to  recommend 

them  to  find,  any  other  value  than  that  which  the  party 

himself  has  declared  to  be  the  true  valae.     Therefore,  in  my 

opinion,  whether  the  declaration  of  value  be  part  of  the 

contract  or  not,  it  is  conclusive  against  the  party  making  it. 

In  an  action  for  goods  sold  and  delivered,  wheie  money 

is  paid  into  Court,  and  the  only  question  is  the  value  of 

the  goods,  it  is  competent  for  the  defendant  to  prove  that 

the  plaintiff  declared  to  him  that  the  goods  would  not  cost 

more  than  a  certain  sum,  and  in  such  case  a  jury  would 

be  perfectly  right  in  finding  a  verdict  for  the  defendsnt  if 

the  sum  paid  into  Court  was  equal  to  the  value  which  the 

plaintiff  said  the  goods  would  .not  exceed. 

On  this  ground,  it  appears  to  me  the  rule  ought  to  be 
made  absolute  to  enter  the  verdict  for  the  defendants. 


Rallwat  Co. 
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Brahwell,  B. — I  am  of  the  same  opinion.  Firsty  I  Bnd, 
as  a  fact,  that  the  documents  were  read  over  by  the  railway      MTnTT^ 
clerk  to  the  person  who  acted  for  the  plaintiff,  the  owner  of  •• 

*  ^     *  LOMDOH 

the  horses.     I  also  find  that,  in  point  of  fact,  these  docu-  amd 

North 
meots  were  signed  by  that  person ;  and,  though  I  do  not    ^Wrstern 

mean  to  say  that  he  was  conscious  of  what  was  in  them,  at 
all  events  there  is  a  strong  prima  facie  case  for  the  plain- 
tiff to  rebut.     Therefore,  it  must  be  taken  as  a  fact  that 
the  papers  were  read  to  him ;  and  that  he  signed  the  docu- 
ment, by  which  he  declared  that  the  7alue  of  the  horses 
did  not  exceed  10/.  each,  and  that  they  were  to  be  carried 
without  any  responsibility  on  the  part  of  the  Company. 
But  then  it  is  said  that  that  document  is  a  qualification  of 
the  contract  alleged  in  the  declaration,  and  that  it  is  not 
open  to  the  defendants  to  set  up  that  qualification,  because, 
having  paid  money  into  Court,  they  have  admitted  the  con- 
tract as  alleged.     I  assent  to  the  proposition,  that  where  a 
special  contract  is  stated  in  a  declaration,  and  the  only  plea 
is  payment  of  money  into  Court,  the  defendant  cannot  say 
that  the  contract  was  different  from  that  alleged ;  and  a 
qualified  contract  is  a  different  contract  from  an  unqualified 
one.     Whether,  if  this  document  were  part  of  the  contract, 
the  defendants  would  be  at  liberty  to  say  that  it  was  no 
qualification,  is  a  more  doubtful  matter.  In  Clarke  y.  Gray{a\ 
the  notice  by  a  common  carrier  that  he  would  not  be  account- 
able for  more  than  5L  for  goods,  unless  entered  as  such  and 
paid  for  accordingly,  was  held  not  to  be  a  qualification  of 
the  contract,  but  only  a  limitation  of  the  damages  to  be 
recovered  in  the  event  of  a  breach  of  it.     Lord  Ellen- 
horough  there  said,  with  reference  to  that  stipulation,  **  Its 
proper  office  is  to  limit  the  province  of  the  jury  in  the 
assessment  of  damages  for  a  contract  broken,  and,  of  course, 
has  no  concern  with  it  as  long  as  it  is  executory,  and  in  the 

(a)  6  East,  564. 
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course  of  its  performance."    In  Smart  v.  Hyde  (a),  where 

the  declaration  stated  a  warranty  of  a  mare,  and  the  defend- 

«•  ant  pleaded  that  the  mare  was  sent  to  a  repository  for  the 

AHD         sale  of  horses  to  be  sold,  according  to  certain  rules,  which 
North  , . 

WE8TB&H      provided  that  a  warranty  of  soundness  should  remain  in 

force  until  twelve  o'clock  at  noon  of  the  day  next  after  the 
sale,  when  it  would  be  complete,  and  the  responsibility  of 
the  seller  terminate,  unless,  in  the  meantime,  notice,  accom- 
panied by  a  certificate  of  unsoundness,  were  given.  It  was 
there  held  that  the  plea  was  good,  because  it  did  not  deny 
the  warranty  alleged  in  the  declaration,  but  only  shewed 
that  it  was  made  subject  to  a  term  which  had  not  been 
complied  with.  I  doubt  whether,  supposing  this  declara- 
tion of  value  to  be  an  additional  term  of  the  contract, 
namely,  that  it  was  agreed  that  the  horses  were  of  the  value 
of  lOJl,  the  defendants  could  not  shew  that  It  is,  however, 
unnecessary  to  determine  the  point,  because  I  think  that 
the  declaration  of  value  is  no  part  of  the  contract,  but  a 
mere  statement  on  the  faith  of  which,  the  defendants  en- 
tered into  the  contract  If  it  were  part  of  the  contract,  I 
should  think,  on  the  authority  of  Smart  v.  Hyde^  that  it 
would  be  open  to  the  defendants  to  set  it  up ;  but,  being 
no  part  of  the  contract,  it  is  clearly  competent  to  them  to 
set  it  up  as  affecting  the  damages. 

With  reference  to  the  question  whether  the  stipulation 
that  the  horses  shall  be  **  carried  entirely  at  the  owner's 
risk  **  is  reasonable  or  unreasonable,  the  case  of  M^Manus  ?. 
TTie  Lancashire  and  Yorkshire  Railway  Company  (b)  has 
been  referred  ta  By  that  case,  I  consider  myself  bound ; 
and  if  this  case  were  identically  the  same,  since  the  con- 
tract was  there  held  void,  on  the  ground  that  it  was  un- 
reasonable, I  should  feel  myself  bound  to  hold  this  contract 
void,  as  being  unreasonable.  But  it  seems  to  me  that  if  the 

(a)  8  M.  &  W.  723.  (a)  4  H.  &  N.  327. 
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7th  section  of  the  17  &  18  Vict.  c.  31,  be  carefully  exaiDmed, 
it  will  be  found  that,  in  truth,  it  is  extremely  difficult  to  say 
that  it  is  by  virtue  of  any  proposition  of  law  that  such  a  v, 

condition  is  held  unreasonable, —  it  is  so  held  not  as  a  and 
matter  of  law,  but  of  fact,  with  reference  to  all  the  circum-  Wkstkrn 
stances  of  the  case.  However,  I  consider  myself  bound  by  ^^^^^^  ^• 
the  case  of  M*Manu8  ▼.  The  Lancashire  and  Yorkshire  Bail' 
way  Company^  and  will  therefore  assume  that  the  latter  part 
of  the  statement,  that  the  horses  are  to  be  **  carried  entirely 
at  the  owner's  risk,"  is  an  unreasonable  condition.  Then 
it  is  said  that,  because  that  condition  is  unreasonable,  the 
declaration  of  the  value  of  the  horses  is  also  unreasonable, 
because  the  two  matters  form  but  one  statement,  and  that, 
being  unreasonable  in  part,  it  is  unreasonable  in  the  whole. 
Formerly,  questions  were  raised  whether  demurrers  or  tra- 
verses were  not  too  large ;  and  there  seems  a  tendency  to 
introduce  similar  questions  with  reference  to  conditions  of 
this  kind.  But  I  am  clearly  of  opinion,  that  if  a  railway 
Company  puts  two  conditions  in  their  carrying  clause,  one 
of  which  is  unreasonable,  they  may  rely  on  the  other  if 
that  be  reasonable.  I  entertain  no  doubt  whatever  upon 
the  matter.  Therefore,  I  do  not  think  that  the  declaration 
of  value  is  unreasonable  on  the  ground  to  which  I  have 
adverted. 

Then  it  is  said  that  the  declaration  is  unreasonable  in 
itself— that  it  is  unreasonable  for  a  railway  Company  to 
require  a  declaration  that  a  horse  is  of  the  value  of  lOJl,  if  it 
is,  in  fact,  worth  more.  I  am  at  a  loss  to  understand  that 
argument.  If  a  person  comes  to  a  railway  Company  with 
h*8  horses,  and  there  are  two  modes  of  conveying  them,  the 
one  more  expensive,  the  other  less,  the  Company  may  well 
say  **  If  you  value  your  horses  at  lOL  each,  so  that  in  no 
eyent  can  you  claim  more  than  10/.  on  each,  we  will  take 
them  by  the  cheap  mode  of  conveyance;  if  not,  we  will  charge 
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an  additional  rate.**  Then  the  person  says,  <<  I  value  them  at 

10/.  each."    We  are  told  that  is  unreasonable,  but  I  do  not 

V-  know  how  to  deal  with  such  an  argument     The  person 

London  ^  ^ 

AND  has  the  option  of  stating  the  value  at  10/.;  he  does  it  for 
Western  his  own  advantage  and  I  cannot  understand  on  what  ground 
he  can  afterwards  say  it  was  unreasonable  for  the  Com- 
pany to  require  it.  In  this  case,  as  on  other  occasions,  a 
great  deal  has  been  said  about  the  monopoly  of  railways, 
buty  in  reply  to  such  an  argument,  I  refer  to  the  judgment 
of  ErUy  C.  J.y  in  M'Manus  v.  TAe  Lancashire  and  York' 
shire  Railway  Company,  I  think  there  is  not  the  least 
ground  for  holding  that  the  declaration  of  value  is  unreason- 
able, because  the  Company  have  a  right  to  say  to  the  owner, 
*'  whatever  damage  we  do  to  your  horse  10/.  shall  be  the 
limit  of  it,  unless  you  pay  an  increased  rate  of  charge." 

Then  how  does  the  case  stand  ?  There  is  a  stipulation, 
or  statement,  whether  a  representation  or  contract  is  imma- 
terial— by  which  the  plaintiff,  with  a  view  to  induce  the 
defendants  to  act  (and  they  have  acted)  upon  it,  has  said 
that  the  value  of  each  horse  did  not  exceed  10/.,  and  he  now 
professes  to  say,  '<  True  it  is,  I  did  make  that  statement,  in 
order  that  the  defendants  might  act  upon  it ;  and  true  it 
is,  they  have  acted  upon  it,  but  the  statement  was  untrue, 
and  now  I  want  four  times  as  much  as  the  declared  value 
of  one  of  the  horses,**  That  Is  in  cfffect  what  he  is  doing. 
I  think  that,  according  to  every  principle  of  law,  he  can- 
not be  allowed  to  do  so.  If  there  be  one  principle  of  law 
more  clear  than  another,  it  is  this,  that  where  a  person  has 
made  a  deliberate  statement,  with  the  view  to  induce  ano- 
ther to  act,  and  he  has  acted,  upon  it,  the  former  is  not  at 
liberty  to  deny  the  truth  of  the  statement  so  made.  I  think 
it  would  be  most  mischievous  if  he  could.  I  cannot  help 
saying  that,  in  my  opinion,  this  and  other  cases  of  the  same 
description,  very  forcibly  shew  the  mischief  of  the  decisions 
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pronounced  on  the  7th  section  of  the  17  &  18  Vict.  c.  31.  1861. 

Here  is  a  plaintiff  attempting  to  enforce  a  claim,  to  mj  m^Canox 

mind  dishonest — a  claim  unjust  to  his  own  knowledge,  ^• 

contrary  to  his  express  declaration,  and  which,  unhappily,  and 

^  \  North 

when  he  comes  into  the  witness  box,  he  is  tempted  to  sup-      Webtkbh 

t         /.  1  t    11    «  •    .  ^       Bailway  Co. 

port  by  a  false  statement ;  and  all  this  m  consequence  of  a 

condition  of  things  which  holds  out  to  him  the  possibility 
of  gain  by  so  doing.  It  is  very  much  to  be  regretted  that 
anyone  should  be  allowed  to  say,  ''True,  I  have  entered  into 
a  contract,  but  it  is  unreasonable,  and  by  a  little  colouring 
of  the  case,  I  can  make  the  railway  Company  liable."  How- 
ever, so  it  is;  but  in  this  case  it  will  not  succeed. 

For  these  reasons,  I  am  of  opinion  that  the  rule  should 
be  absolute  to  enter  the  verdict  for  the  defendants. 

Chaivkell,  B. — I  am  of  the  same  opinion.  Subject  to 
certain  admitted  facts,  all  questions  of  law  and  fact  are 
referred  to  us,  and  we  are  called  upon  to  draw  such  infer- 
ences as  we  think  the  jury  ought  to  have  drawn  from  the 
facts  before  us.  The  substantial  question  is,  whether  or 
DO  we  can  draw  an  inference  from  the  facts  that  the  plain- 
tiff is  entitled  to  recover  more  than  251.  That  sum  has 
been  paid  into  Court,  and  if  it  be  the  measure  of  damage, 
it  is  manifest  that  the  verdict  is  wrong,  and  that  a  nonsuit 
or  verdict  for  the  defendants  should  be  entered.  It  being 
then  referred  to  the  Court  to  draw  from  the  evidence  such 
inferences  as  a  jury  might  have  drawn,  I  am  of  opinion  that 
the  measure  of  damage  which  the  plaintiff  is  entitled  to 
recover  is  25L  But  we  have  been  pressed  with  a  difficulty 
arising  upon  the  form  of  the  pleadings,  the  only  plea  being 
that  of  pajment  of  money  into  Court,  which,  it  is  said, 
admits  the  contract  as  alleged  in  the  declaration,  and  pre- 
cludes the  defendants  from  setting  up  any  other;  and  that, 
in  fact,  the  defendants  are  setting  up  a  different  contract 
when  they  rely  on  the  stipulation  in  the  printed  book. 
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which  declares  that  the  value  of  the  horses  does  not  exceed 
10/.  each.     My  present  opinion  is,  that  that  declaration  of 
V-  value  forms  no  part  of  the  contract,  and  that,  if  it  be,  it  does 

.  LOMDOH 

AND         not  vary  or  qualify,  in  substance,  the  contract  stated  in  the 
Westerh      declaration.     It  seems  to  me  that  it  cannot  be  part  of  the 
contract  It  is  in  these  words: — **I  hereby  declare  that  the 
value  of  the  seven  horses  this  day  delivered  by  me  to  the 
London  and  North  Western  Railway  Company  for  convey- 
ance in  cattle  waggons  by  luggage  trains  does  not  exceed 
102.  per  horse;  and  in  consideration  of  the  rate  charged  for 
the  conveyance  of  such  horses,  I  hereby  agree  that  the  same 
are  to  be  carried  at  the  owner's  risk."     The  last  stipula- 
tion may  be  considered  part  of  the  terms  under  which  the 
goods  were  received  and  carried;  and  if  the  defendants, 
instead  of  paying  money  into  Court,  had  pleaded  a  plea 
framed  on  that  stipulation,  and  had  contended  that  the 
horses  were  to  be  carried  entirely  at  the  owner^s  risk,  con- 
siderable difficulty  might  have  arisen.     But  they  do  not  do 
that :  they  admit  that  they  are  liable,  and  pay  25L  into 
Court;  therefore,  they  do  not  rely  on  the  stipulation  that 
the  goods  were  to  be  carried  entirely  at  the  owner's  risk. 
But,  without  going  the  length  of  saying  that  the  declaratipQ 
of  value  is  not  part  of  the  contract,  it  seems  to  me  that  it 
may  be  treated  as  a  declaration  wilfully  false  to  the  plaintiff's 
knowledge,  and  as  one  by  which  the  defendants  were  in- 
duced to  carry  the  horses;  and  then,  when  they  admit  that 
they  are  liable  to  the  amount  paid  into  Court,  the  question 
is,  whether  the  Court,  sitting  as  a  jury,  can  estimate  the 
damage  at  a  greater  amount    It  is  not  only  a  question,  but 
the  question,  whether  we  are  at  liberty  to  take  into  consi- 
deration  this  declaration  as  containing   the  teruis  upon 
which  the  defendants  received  and  carried  the  horses ;  in 
other  words,  to  determine  whether  the  25/.  paid  into  Court 
is  sufficient  to  cover  the  damage.     In  the  view  I  take,  it  is 
not  necessary  to  consider  whether  these  terms  are  reason- 
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able,  because  if  the  declaration  of  value  is  no  part  of  the 

contract,  the  question  of  reasonableness  does  not  arise. 

But,  supposing  it  does,  I  am  not  prepared  to  say  that  the  *• 

stipulation  limiting  the  liability  of  the  defendants  is  un-         and 

reasonable.      They  make  it  a  condition  of  receiving  and      Wxbtbrn 

carrying  horses  that  the  owner  shall  declare  their  value,  and, 

if  it  exceeds  a  certain  amount,  pay  an  increased  rate  of 

chaige ;  but  if  he  wishes  the  horses  carried  at  a  lower  rate, 

they  stipulate  that  it  shall  be  done  at  the  owner's  risk.     It 

seems  to  me  that  there  is  nothing  unreasonable  in  that    On 

these  grounds  I  think  the  rule  should  be  absolute  to  enter 

the  verdict  for  the  defendants. 

WiLDB,  B. — I  am  of  the  same  opinion;  and  I  have  really 
very  little  to  add.  My  judgment  is  founded  on  a  short 
ground.  The  plaintiff  bought  these  horses  at  prices  vary- 
ing from  SOL  to  iSL  each,  and  took  them  to  the  railway 
station,  and  deliberately  declared  that  they  were  only  of 
the  value  of  10/.  each.  I  think  he  did  so  in  order  to  get 
them  carried,  like  cattle,  in  a  common  waggon,  instead  of 
subjecting  himself  to  the  higher  charge  which  he  would 
have  had  to  pay  if  they  had  been  carried  at  their  real 
value.  That  being  so,  the  question  for  the  Court  is, 
whether  sitting  as  a  jury  we  are  to  give  the  plaintiff 
damages  upon  the  supposition  that  the  horses  were  worth 
more  than  lOiL  each.  I  think  he  is  precluded  by  the  state- 
ment be  has  made,  with  a  true  knowledge  of  the  fact  at 
the  time  the  contract  was  entered  into.  Therefore  I  agree 
with  the  rest  of  the  Court  that  the  plaintiff  ought  not  to 
recover  damages  except  upon  the  footing  that  the  horses 
were  only  worth  lOiL  each. 

Rule  abiBolute  to  enter  the  verdict  for 
the  defendants. 

VOU  YII. — V*  8.  K   K  SXCH. 
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^"ov.  13.  HoAD  and  Others  v.  Grace. 

The  defendant  J)  ECL ARATION.— For  that,  in  consideration  the  plain- 

gare  to  the  ^ 

plamti£&  the     tifis  would  sell  and  deliver  from  time  to  time  goods  to 

foUowing 

gnarantoe:—    Tx>vel  Daris  on  credit,  the  defendant  guaranteed  and  pro- 

"  Gentle-  •     •  • 

men.  As  mised  the  plaintiffs,  from  time  to  time,  to  be  responsible 
meVoii"rl^r«  *®  them  for  the  due  payment  of  the  price  of  the  said  goods; 
aa'ffUM^^  and  the  plaintiffs  accordingly,  from  time  to  time,  sold  and 
for  goods         delivered  coods  to  the  said  Lovel  Davis  on  credit,  and  there 

supplied  to  ° 

him  by  you  in    is  now  due  to  the  plaintiffs  from  him,  on  account  of  the 

his  business, 

I  hare  no  said  goods,  a  laige  sum ;  and  all  conditions  were  fulfilled, 

act  as  such  and  all  things  happened,  and  all  times  elapsed,  necessary  to 

yourac^miC'  entitle  the  plaintifis  to  maintain  this  action :  yet  neither 

^emr^la  ^^®  ^^^^  Lovel  Davis,  nor  the  defendant,  has  paid  the  said 

"*^'l^^^d  ®"™  ^®  ^^®  plaintiffs,  or  any  part  thereof, 

not  necessarily  Flea. — That  the  said  guarantee  and  promise  of  the  dcfend- 

import  a  past  .... 

consideration,  ant  were  in  writing,  and  in  the  words  and  figures  following, 

be  read  "for  that  is  to  say — ''  Gentlemen.  As  Mr.  Davis  informs  me  you 

mippiied."  ^  require  some  person  as  guarantee  for  goods  supplied  to  him 

if  the  expi^*  ^7  7^^  ^^  ^^^  business,  I  have  no  objection  to  act  as  such 

ambi^"ous  ^^"^  payment  of  your  account     Yours  &c.,  H.  T.  Grace :" 

P*^^  eyj^ence  and  that,  except  as  aforesaid,  there  never  was  any  guarantee 

admissible  to  or  promise  by  the  defendant  to  the  plaintiffs  in  respect  of 

shew  that  the  '^  "^        .  '  ^  "^ 

parties  meant)   the  matters  mentioned. 

Z I  &         Demurrer  and  joinder  therein. 

supply  of 
goods. 

Hance,  in  support  of  the  demurrer. — ^The  plea  affords  no 
answer  to  the  declaration.  Since  **  The  Mercantile  Law 
Amendment  Act,  1856'*  (19  &  20  Vict  c  97,  s.  3),  the 
consideration  need  not  appear  on  the  face  of  a  guarantee. 
The  expression  **  for  goods  supplied  "  is  sufficiently  ambigu- 
ous to  let  in  parol  evidence  that  it  was  intended  to  apply 
to  future  dealings.     The  guarantee  may  be  read  thu%  '*  in 
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consideration  that  you  will  supply  goods,  I  have  no  objection  1861. 
to  guarantee  their  payment."  In  Haigh  v.  Brooks  (a),  the 
guarantee  was  in  these  terms — *^  Messrs.  H.  In  considera- 
tion of  your  being  in  advance  to  L.  in  the  sum  of  10,000iL, 
for  the  purchase  of  cotton,  I  do  hereby  give  you  my  gua- 
rantee for  that  amount  on  their  behalf :  J.  B.'' ;  and  it  was 
held  that  the  words  of  the  guarantee  did  not  necessarily 
imply  a  past  advance,  and  that  evidence  might  be  offered 
to  shew  that  future  advances  were  contemplated.  *  So  in 
Goldshede  v.  Stoan  (ft),  where  the  guarantee  was,  ^*  In  con- 
sideration of  your  having  this  day  advanced  to  our  client, 
Mr.  y.  D.,  750il,  we  undertake  to  pay  the  same  on  default;" 
it  was  held  that  the  guarantee  was  sufficiently  ambiguous  to 
admit  evidence  that  the  advance  was  not  a  past  one,  but 
was  made  simultaneously  with  the  execution  of  the  guaran- 
tee. Again,  in  Bainbridge  v.  Wade  (c),  the  guarantee  was : 
— '^I  hereby  guarantee  the  payment  of  any  sum  or  sums  of 
money  due  to  you  from  L.,  the  amount  not  to  exceed  at 
any  time  the  sum  of  100/.,**  and  it  was  held  that  evidence 
was  admissible  to  shew  the  meaning  of  the  word  "  due." 
[Pollock,  C.  B. — Unless  the  guarantee  be  read  *'  for  goods 
to  be  supplied,"  it  is  senseless.  If  the  goods  have  been 
already  supplied,  it  is  not  a  guarantee,  but  a  promise  to  pay 
an  existing  debt]  In  Butcher  v.  Sieuart  («?),  the  defendant 
signed  the  following  agreement: — '^In  consideration  of  your 
having  released  S.  from  custody,  I  hereby  engage  within  one 
month  from  this  date,  to  pay  you  the  sum  500JL";  and  it  was 
held  that  the  agreement  might  be  construed  prospectively^ 
thus,  **  I  hereby  engage  to  pay  you  900/.  within  one  month, 
&c,  in  consideration  of  your  having  then  released  S.  from 
custody."    In  Colboum  v.  Dawson  («),  the  guarantee  was, 

(a)  10  A.  &  E.  309.  (<0  H  M.  &  W.  857. 

ih)  1  Exch.  154.  (0  10  C.  B.  765. 

\e)  16Q.B.89. 
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1861.       '*  I  hereby  engage  to  guarantee  to  A.  and  Ca  the  sum  of 
"^^^      200iL,  for  iron  received  from  them  for  C,"  and  it  was  held 
'•  that,  if  necessary,  the  words  **  for  iron  received  "  might  be 

explained  by  parol  evidence.  Here  the  expression  being  am- 
biguous, the  principle  of  construction  **  ot  res  magis  valeat 
quam  pereat ''  applies :  Broom  v.  Baichelor  {a). 

Montagu  Chambers  (Day  with  him),  contra. — It  appears 
on  the  face  of  the  guarantee  that  it  vras  given  for  a  past 
consideration.  In  the  cases  referred  to,  there  was  some 
expression  from  which  it  could  be  ascertained  that  future 
advances  were  intended.  In  Bainbridge  v.  Wade  though 
the  words  **  money  due  ^  were  used,  it  was  provided  that 
^  the  amount  should  not  exceed,  at  any  time,  the  sum  of 
\O0L^  which  clearly  imported  a  future  consideration.  Here, 
though  the  words  '<  for  goods  supplied  "  might  have  been 
ambiguous  if  they  had  stood  alone,  the  parties  go  on  to 
say,  ''for  payment  of  your  account,"  which  can  only  mean 
an  existing  account.  It  is  conceded  that,  where  the  lan- 
guage is  ambiguous,  parol  evidence  is  admissible  to  ciplain 
it,  but  it  is  submitted  that  here  no  such  ambiguity  exists 
as  in  the  cases  cited.  In  Broom  v.  Baichehr  the  Court 
differed  in  opinion. 

Hance  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintifls  are 
entitled  to  judgment  It  is  conceded  that  parol  evidence 
may  be  pven  to  explain  an  ambiguity:  I  think,  however, 
that  in  this  case,  there  is  none.  Looking  at  the  matter  as 
a  transaction  of  business,  there  can  be  no  doubt  as  to  the 
real  meaning  of  the  expression  **  goods  supplied."  The 
words  of  the  guarantee  are : — '<  As  Mr.  Davis  informs  roe  yoo 
require  some  person  as  guarantee  for  goods  supplied  to  hiffi 

(a)  1  H.  &  N.  255. 
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by  yoa  in  his  business,  I  have  no  objection  to  act  as  soch, 
for  payment  of  your  account."  It  seems  to  me  that  roust 
mean  **  for  goods  to  be  supplied,**  because,  if  the  goods  were 
already  supplied,  no  guarantee  would  be  wanted.  The 
words  •*  for  payment  of  your  account  **  mean,  **your  account 
when  you  have  supplied  the  goods.**  Therefore,  either  the 
guarantee  is  ambiguous,  in  which  case  parol  evidence  may 
be  given  to  explain  it,  or  it  is  to  be  read,  as  I  think  it  should, 
as  a  guarantee  for  goods  to  be  supplied.  A  mercantile  in- 
strument should  be  construed  with  reference  to  the  surround- 
ing circumstances,  and  i(  in  this  case,  the  parties  had  no 
previous  dealing,  the  words  ''goods  supplied'*  could  only 
mean  ''goods  to  be  supplied.**  Looking  at  this  document 
as  a  mercantile  instrument,  I  think  it  is  plain  that  it  is  a 
guarantee  for  the  fiiture  supply  of  goods,  not  for  goods 
already  supplied. 

Bbamwsll,  B. — I  am  of  the  same  opinion.    Looking  at 
the  former  cases,  there  can  be  no  doubt     But  it  may  be 
said  that,  on  a  point  of  this  kind,  it  is  of  little  use  looking 
at  former  cases,  because  one  writing  can  scarcely  be  proof 
of  the  meaning  of  another.     However,  I  read  the  guaran- 
tee thus:  "  in  consideration  of  your  supplying,**  or,  "  if  you 
will  supply  goods,**  because,  if  it  means  "  for  goods  already 
supplied  by  you,  and  for  which  he  owes  you  the  money,  I 
will  be  guarantee,**  in  the  first  place,  that  is  not  an  apt  way 
of  expressing  it,  and  in  the  next  place,  it  is  impossible  to 
suppose  that  the  parties  would  not  have  named  some  period 
for  which  the  credit  was  to  be  given.    It  is  true  that,  in 
OUershaw  v.  SAfig  (a),  the  majority  of  the  Court  of  Ex* 
chequer  Chamber  considered  that  forbearing  to  press  for 
immediate  payment  meant  forbearance  for  a  reasonable 
time,  but  I  confess  I  am  unable  to  understand  that    Then 
taking  into  account  that,  if  the  defendants*  construction  were 

(a)  2  H.  &  K.  517. 


4W 


9. 


fied^  tbat  •eone  ig  me  to 

ttaao  MipplM  io  the  pMt  icHT.    V 
tauded^  Imd  ceitaio  tlm  iliej  ipmili 

Tbene  k  jc»g(ber  groondly  aot  adwertBdio, 
(liiiik  cb(^  pLiiuUflf  are  entitled  to  ia^Meat. 
licC^  tb^e  iud  been  no  pfcrioui  ii|i1j  of  goods  I9  the 
pkioiiflii  to  the  deb(or,tbe  woids**<Brpiodbflf|ifiBd^ 
not  b«?e  tbeir  priniorjr  menuDg;  aod  if  ao^  th^ 
bsve  tbeir  iecandftrjr*  The  pleo  woply  tfatts  the  gpnmi* 
le«,  md  tb«t  there  wae  ik>  other;  it  does  doi  shew  that 
there  wee  en  existing  debt  for  goods  sopplied,  and  thereiofe 
it  does  not  exclude  the  possibility  of  that  being  the  writiDg, 
and|  nevertheless^  the  declaration  being  tme,  which  alleges 
a  guarantee  for  a  future  debt. 

Upon  these  two  grounds  it  appears  to  me  that  the  w<»d8 
^*for  goods  supplied''  do  not  import  a  past  transaction;  and, 
ftirtheri  I  think  thati  if  pritnarily  they  did,  eyidence  might 
be  adduced  to  shew  what  the  parties  really  contemplated.  I 
confess  that  I  cannot  accede  to  the  proposition  that  a  document 
must  be  construed  ut  res  magis  valeat  qoam  pereat,  merely 
because,  if  its  natural  meaning  were  given  to  it,  the  result 
would  be  that  it  would  be  void  For  these  reasons  I  think 
that  our  judgment  ought  to  be  for  the  plaintiffii. 

CuANNBtL,  B«^It  is  not  necessary  to  say  what  anxiunt 
of  proof,  as  to  the  meaning  of  the  parttes^  would  have  been 
reci^i vable  if  the  plea  had  be^oi  traversed ;  but  I  am  cleariy 
of  opinion  that  the  plaituiflb  are  entitled  to  jodgment  on 
this  demurrer*  I  thinks  however^  that  the  defendant  should 
have  leave  to  amend. 

Leave  to  amend  within  a  week»  ocfaerwke 
judgment  tbr  the  plaintii& 
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1861. 


NoTON,  Martin,  and  Bond  v.  Brooks.  ^^^'  ^^ 

jUeCLARATION.— For  that  by  an  airreement  made  If  a  patentee, 
between  the  plaintifis,  Thomas  Noton  and  William  Martin  tion  of  a 

/  1         •  «  royaltTi  grants 

(therein  described  as  trustees  and  executors  of  John  Elce,  to  another  a 
deceased)  and  John  Bond,  of  the  one  part,  and  the  defend-  the^tent^^ 
ant,  of  the  other  part,  reciting  that  her  Majesty's  letters  ^eUtt^r'"""^ 
patent,  bearing  date  the  26th  day  of  February,  1852,  had  ^^^  ^« 
been  granted  to  the  said  John  Elce,  deceased,  and  the  said  ^  ^  defence 

^  to  an  action 

John  Bond,  for  the  sole  and  exclusive  right,  privilege,  and  for  the  royalty, 

.  ,     ,  ,  ,  that  the  inven- 

enjoyment  of  certain  improvements  in  machinery,  applicable  tion  was  not 
for  looms  for  weaving,  and  in  the  roller  wheel,  or  boss,  con*  the  patentee 
taining  the  patent  principle,  or  tooth,  for  the  term  of  fourteen  ^  brentor. 
years,  fix>m  the  date  of  the  said  letters  patent  And  reciting 
that  the  defendant  had  contracted,  with  the  plaintiffs  for 
license  and  permission,  during  all  the  residue  yet  to  come  of 
the  said  term  for  which  the  said  letters  patent  were  granted, 
to  make,  use,  and  sell  the  machinery  applicable  for  looms  for 
weaving,  and  the  rollers,  wheels,  or  bosses,  containing  the 
patent  principle,  or  tooth,  subject  to  the  payments  and  con- 
ditions thereinafter  mentioned :  The  plaintifis,  in  consider- 
ation  of  the  sums  of  one  shilling  for  one  roller,  one  shilling 
and  sixpence  for  two-roller,  and  two  shillings  for  three-roller 
temples,  to  be  paid  as  thereinafter  mentioned  by  the  defend- 
ant to  the  plaintiffs,  for  each  and  every  piece  of  machinery 
applicable  for  looms  for  weaving,  made,  used  and  sold  by 
the  defendant ;  and  also,  in  consideration  of  the  further  sum 
of  sixpence,  to  be  paid  by  the  defendant  to  the  plaintifls, 
for  each  and  every  roller,  wheel,  or  boss,  containing  the 
patent  principle,  or  tooth,  made,  used  and  sold,  or  to  be 
made,  used  and  sold,  by  the  defendant,  granted  and  con- 
6rmed  to  the  defendant,  his  executors,  &c.,  for  the  remainder 
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1861.        ^^^  ^o  come  and  unexpired  of  the  said  term  of  fourteen 
\r^"*-^      years,  fiill  and  free  license,  permission,  and  authority,  to 

V.  make,  use,  vend  and  sell  the  machinery  applicable  for 

Bboouu  .  . 

weaving,  and  rollers,  or  bosses,  containing  the  patent  prin- 
ciple, or  tooth.  And  the  defendant  thereby  agreed  to  pay 
to  the  plaintifis  the  sums  of  one  shilling  for  one  roller,  one 
shilling  and  sixpence  for  two-roller,  and  two  shillings  for 
three-roller  temples,  for  each  and  every  piece  of  machinery 
applicable  to  weaving,  and  the  sum  of  sixpence  for  each  and 
every  roller,  wheel,  or  boss,  containing  the  patent  principle, 
or  tooth,  made,  used,  orsold^  by  the  defendant  in  pursuance 
of  the  license  thereby  granted,  such  payments  to  be  made 
quarterly.  And  the  defendant  thereby  further  agreed  to 
keep  correct  accounts  of  all  pieces  of  machinery  applicable 
to  weaving,  and  of  all  rollers,  wheels,  or  bosses,  containing 
the  patent  principle,  or  tooth,  by  him  made  or  constructed 
as  aforesaid,  and  of  the  sales  thereof;  and,  on  request,  to 
produce  such  accounts  to  the  plaintifls,  for  their  or  his  exami- 
nation, and  to  furnish  copies  thereof  to  the  plaintifis,  when 
required  by  them  or  him. — Averments:  that  after  the  making 
of  the  said  agreement,  and  in  pursuance  of  the  license  and 
permission  thereby  granted,  and  before  action,  the  defendant 
made  and  sold  large  numbers  ofpieces  of  machinery  applicable 
to  weaving,  and  large  numbers  of  rollers,  wheels  and  bosses 
containing  the  patent  principle,  or  tooth,  and  that,  before 
action,  a  lai^e  sum  of  money  became  and  was  payable  from 
the  defendant  to  the  plaintifls,  under  the  said  agreement,  for, 
and  in  respect  of  divers  quarterly  payments  of  the  said  sums, 
so  as  aforesaid  respectively  agreed  to  be  paid  by  the  defend- 
ant  to  the  plaintiffs,  for,  and  in  respect  of  the  said  pieces  of 
machinery,  rollers,  wheels  and  bosses^  so  made  and  sold 
by  the  defendant  as  aforesaid:  that,  before  action,  the  plain- 
tiffs had  in  all  things  performed  the  said  agreement  on  their 
part,  and  that  all  times  had  elapsed,  and  everything  had 
been  done,  and  had  happened  which  were  or  was  neces* 
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sary  to  entitle  the  plaintiffs  to  the  performance  of  the  said       iggi. 
agreement  by  the  defendant — Breaches :  that  the  defendant      *^'^^ 
has  not  paid  to  the  plaintifls,  or  either  of  them^  any  part  pf  9. 

the  said  snms  so  payable  by  him  to  them,  as  aforesaid^  m 
respect  of  the  said  quarterly  payments;  nor  has  the  defend- 
ant kept  correct  accounts  of  the  said  pieces  of  machinery 
applicable  to  weaving^  or  of  the  rollers^  wheels,  or  bosses, 
containing  the  patent  principle,  or  tooth,  so  made  by  him 
as  aforesaid,  or  of  the  aforesaid  sales  thereof;  nor  has  the 
defendant,  although  requested  by  the  plaintiffs  so  to  do, 
produced  such  accounts,  or  any  or  either  of  them,  to  the 
plaintifis  for  their  or  his  examination,  or  furnished  copies 
thereof  to  the  plaintifis,  or  either  of  them,  although  required 
by  them  so  to  do. 

Third  plea. — That  the  letters  patent  mentioned  in  the 
declaration,  bearing  date  the  26th  day  of  February,  1852, 
were  granted  for  an  alleged  invention  of  '^  certain  improve- 
ments in  machinery  for  preparing  cotton  and  other  fibrous 
substances,  also  in  machinery,  or  apparatus,  applicable  to 
looms  for  weaving,  and  in  the  tools  employed  therein,''  and 
that  the  said  alleged  invention  was  not,  at  the  date  of  the 
said  letters  patent,  any  manner  of  new  manufacture  within 
this  realm,  or  a  new  invention,  as  to  the  public  use  and 
exercise  thereof,  in  England ;  by  reason  whereof  the  said 
grant  was  contrary  to  law,  and  the  said  letters  patent  were, 
at  the  time  of  the  granting  thereof,  and  are,  void  and  of 
none  effect 

Fourth  plea. — ^That  the  said  John  Elce  and  John  Bond 
were  not  the  true  and  first  inventors  of  the  said  alleged 
invention,  for  which  the  said  letters  patent  were  granted ; 
and  that  the  said  John  Elce  and  John  Bond,  by  false  alle- 
gations that  they  were  the  true  and  first  inventors  of  the 
said  alleged  invention,  deceived  her  Majesty  the  Queen, 
and  obtained  the  grant  of  the  said  letters  patent;  by  reason 
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then  to  come  and  unexpired  of  the  said  term  of  fourteen 
years,  full  and  free  license,  permission,  and  authority,  to 
make,  use,  vend  and  sell  the  machinery  applicable  for 
weaving,  and  rollers,  or  bosses,  containing  the  patent  prin- 
ciple, or  tooth.  And  the  defendant  thereby  agreed  to  pay 
to  the  plaintiffs  the  sums  of  one  shilling  for  one  roller,  one 
shilling  and  sixpence  for  two-roller,  and  two  shillings  for 
three-roller  temples,  for  each  and  every  piece  of  machinery 
applicable  to  weaving,  and  the  sum  of  sixpence  for  each  and 
every  roller,  wheel,  or  boss,  containing  the  patent  principle, 
or  tooth,  made,  used,  or  sold,  by  the  defendant  in  pursuance 
of  the  license  thereby  granted,  such  payments  to  be  made 
quarterly.  And  the  defendant  thereby  further  agreed  to 
keep  correct  accounts  of  all  pieces  of  machinery  applicable 
to  weaving,  and  of  all  rollers,  wheels,  or  bosses,  containing 
the  patent  principle,  or  tooth,  by  him  made  or  constructed 
as  aforesaid,  and  of  the  sales  thereof;  and,  on  request,  to 
produce  such  accounts  to  the  plaintifls,  for  their  or  his  exami- 
nation, and  to  furnish  copies  thereof  to  the  plaintifls,  when 
required  by  them  or  him. — Averments:  that  after  the  making 
of  the  said  agreement,  and  in  pursuance  of  the  license  and 
permission  thereby  granted,  and  before  action,  the  defendant 
made  and  sold  large  numbersof  pieces  of  machinery  applicable 
to  weaving,  and  large  numbers  of  rollers,  wheels  and  bosses 
containing  the  patent  principle,  or  tooth,  and  that,  before 
action,  a  lai^e  sum  of  money  became  and  was  payable  from 
the  defendant  to  the  plaintifls,  under  the  said  agreement,  for, 
and  in  respect  of  divers  quarterly  payments  of  the  said  sums, 
so  as  aforesaid  respectively  agreed  to  be  paid  by  the  defend- 
ant  to  the  plaintiffs,  for,  and  in  respect  of  the  said  pieces  of 
machinery,  rollers,  wheels  and  bosses,  so  made  and  sold 
by  the  defendant  as  aforesaid:  that,  before  action,  the  plain- 
tiffs had  in  all  things  performed  the  said  agreement  on  their 
part,  and  that  all  times  had  elapsed,  and  everything  bad 
been  done,  and  had  happened  which  were  or  was  neces* 
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sary  to  eDtitle  the  plaintifb  to  the  perfortnaDce  of  the  said       1861. 
agreement  by  the  defendant — Breaches :  that  the  defendant      "^^^-^ 
has  not  paid  to  the  plaintifls,  or  either  of  them^  any  part  pf  9. 

the  said  sums  so  payable  by  him  to  them,  as  aforesaid,  in 
respect  of  the  said  quarterly  payments;  nor  has  the  defend- 
ant kept  correct  accounts  of  the  said  pieces  of  machinery 
applicable  to  weaving,  or  of  the  rollers,  wheels,  or  bosses, 
containing  the  patent  principle,  or  tooth,  so  made  by  him 
as  aforesaid,  or  of  the  aforesaid  sales  thereof;  nor  has  the 
defendant,  although  requested  by  the  plaintiflb  so  to  do, 
produced  such  accounts,  or  any  or  either  of  them,  to  the 
plaintifis  for  their  or  his  examination,  or  fomisbed  copies 
thereof  to  the  plaintiffs,  or  either  of  them,  although  required 
by  them  so  to  do. 

Third  plea. — That  the  letters  patent  mentioned  in  the 
declaration,  bearing  date  the  26th  day  of  February,  1852, 
were  granted  for  an  alleged  invention  of  "  certain  improve-* 
ments  in  machinery  for  preparing  cotton  and  other  fibrous 
substances,  also  in  machinery,  or  apparatus,  applicable  to 
looms  for  weaving,  and  in  the  tools  employed  therein,''  and 
that  the  said  alleged  invention  was  not,  at  the  date  of  the 
said  letters  patent,  any  manner  of  new  manufacture  within 
this  realm,  or  a  new  invention,  as  to  the  public  use  and 
exercise  thereof,  in  England ;  by  reason  whereof  the  said 
grant  was  contrary  to  law^  and  the  said  letters  patent  were, 
at  the  time  of  the  granting  thereof,  and  are,  void  and  of 
none  effect 

Fourth  plea. — ^That  the  said  John  Elce  and  John  Bond 
were  not  the  true  and  first  inventors  of  the  said  alleged 
invention,  for  which  the  said  letters  patent  were  granted ; 
and  that  the  said  John  Elce  and  John  Bond,  by  false  alle- 
gations that  they  were  the  true  and  first  inventors  of  the 
said  alleged  invention,  deceived  her  Majesty  the  Queen, 
and  obtained  the  grant  of  the  said  letters  patent ;  by  reason 
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1861.       whereof  the  said  letters  patent  were,  at  the  time  of  the 
grant  thereof  and  are,  void  and  of  none  effect 
Demurrer  to  each  plea,  and  joinder  therein. 

J.  A.  Russell,  in  support  of  the  demurrers. — ^The  pleas 
are  bad.  The  defendant  has  had  the  bene6t  of  the  conn- 
deration  upon  which  he  made  the  agreement,  yiz.,  the 
license  to  make,  use  and  sell  the  improved  machinery  for 
weaving^  for  which  the  patent  was  granted,  and  it  is  no 
answer  to  say  that  the  invention  is  not  new  or  that  the 
patentees  were  not  the  first  inventors.  HcM  v.  C(mder{a) 
is  an  express  authority  that,  in  the  absence  of  any  allegation 
of  fraud,  it  must  be  assumed  that  the  patentees  were  the  first 
inventors;  and  that  there  was  no  warranty,  express  or  implied, 
either  that  they  were  the  true  and  first  inventors  within  the 
meaning  of  the  21  Jac.  1,  c.  3,  or  that  the  invention  was 
useful  or  new ;  but  that  the  contract  was  for  the  sale  of  the 
patent  such  as  it  was,  each  party  having  equal  means  of 
ascertaining  its  value  and  acting  on  hb  own  judgment. — The 
Court  then  called  on 

T.  Aston,  to  support  the  pleas. — ^The  recitals  in  the  agree- 
ment contain  no  admission  that  the  invention  was  new,  or 
that  the  patentees  were  the  first  inventors.  Again,  the 
contract  is  for  the  license  to  use  and  sell,  during  the  residue 
of  the  term,  a  patent  invention,  not  for  a  mere  article  sold 
and  delivered.  Moreover,  it  was  essential  that  the  defend- 
ant should  have  a  patent  invention  involving  a  new  principle. 
In  Mcrley  v.  AUenbonmgh  {b)  the  distinction  is  pointed  out 
between  the  sale  of  a  specific  ascertained  chattel  and  an 
executory  contract  of  sale,  where  the  subject-matter  is  un- 
ascertained. In  the  former  case  there  is  no  implied  war- 
ranty of  title,  but  in  the  latter  it  b  implied  that  a  good  title 
should  be  transferred ;  for  unless  an  article  which  the  pur- 

(a)  2  C.  B.,  N.  S.  22.  {h)  3  Ezch.  500. 
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cbaser  can  enjoy  as  his  own»  and  make  full  use  of,  be  delU 
▼eredy  the  contract  woald  not  be  performed.    This  case 
fidls  within  the  principle  of  the  decision  in  Gompertz  v. 
BartlM{a\  where  it  was  held  that  the  purchaser  of  an 
ardde  was  entitled  to  recover  back  the  price,  on  the  ground 
that  it  did  not  answer  the  description  by  which  it  was  sold. 
Here,  the  patentees  not  only  undertook  to  grant,  but  also 
to  confirm,  to  the  defendant  the  exclusive  right,  privilege 
and  enjoyment  of  certain  improvements  in  machinery  for 
the  rendue  of  a  term  of  fourteen  years.    There  was  there- 
fore an  implied  warranty  that  the  defendant  should  have 
the  benefit  of  that  which  the  patentees  professed  to  grant 
during  the  whole  of  that  term.    Then,  if  the  defendant 
shews  that  the  patentees  never  had  a  valid  patent  right 
which  they  could  transfer  to  him,  that  is  a  good  answer  to 
their  claim.  Bowman  v.  Taylor  {b)  proceeded  on  the  ground 
of  estoppel ;  but  Hayne  v.  MaUby  (c)  is  an  authority  that 
in  this  case  there  is  no  estoppeL    The  defendant  has  only 
contracted  to  pay  the  royalty  if  he  uses  an  invention  in- 
volving a  patent  principle,  and  it  is  competent  for  him  to  shew 
that  he  has  not  in  fact  used  such  an  invention,  because  no 
valid  patent  was  ever  granted.     This  case  is  distinguishable 
irom  Rally.  Conder{d)^  because  there  the  agreement  recited 
that  the  plaintiff  was  the  inventor  of  the  alleged  invention, 
and  had  obtained  a  patent  for  the  use  of  it     Here  the 
plaintiffi  profess  to  grant  and  confirm  for  a  certain  term 
an  exclusive  right  which  does  not  exist     \^ffilde,  B. — The 
declaration  does  not  allege  that  the  patentees  had  an  exclu- 
sive right,  but  only  that  a  patent  had  been  granted  to  them, 
and  that  the  plaintifls  granted  to  the  defendants  a  license 
to  use  it    PoUockf  C.  B. — The  defendant  agrees  to  pay 
the  plaintifls  a  royalty  if  they  will  allow  him  to  use  their 
patent  invention,  and  he  do^s  use  it;  then  how  can  he  turn 

(a)  2  £.  &  B.  S49.  (c)  3  T.  R.  43S. 

\h)  2  A.  &  £.  278.  (d)  2  C.  B.,  N.  S.  22. 
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1861.       roand  and  say  that  it  is  worthless  ?    Suppose  a  penon  says 
^tTj^      to  another,  "  Let  me  use  your  right  of  way,  and  I  will  pay 
*•  you  sixpence  every  time  I  use  it,**  if  he  used  it  a  hundred 

times,  could  he  refuse  to  pay  because  it  turned  out  that 
there  was  no  right  of  way  ?  The  plaintifis  claim  the  remu- 
neration for  the  permission  to  do  that  which  the  defendant 
has  done.]  In  Neilsan  v.  FothergiU{a\  Lord  Cottenhamt  C, 
adverted  to  the  point  whether,  at  law,  a  party  is  estopped 
from  disputing  the  patentee's  right,  after  having  once  dealt 
with  him  as  the  proprietor  of  that  right,  and  his  lordship 
observed  that  it  appeared,  from  the  authority  of  Hayne  v. 
Mcdiby  (6)  and  other  cases,  <'  that  from  the  time  of  the  last 
payment,  if  the  manu£Eicturer  can  successfully  use  the  patent 
right  of  the  party  claiming  the  rent,  that  he  may  do  so  in  answer 
to  an  action  for  the  rent  for  the  use  of  the  patent  during  that 
year.''  {Pollock^  C.  B. — What  is  there  to  prevent  a  person 
from  saying  to  another,  ^*  iTou  have  a  patent :  I  do  not  want 
to  trouble  myself  about  whether  it  is  good  or  bad ;  but,  so 
long  as  you  will  allow  me  to  use  your  invention,  I  will  pay 
you  a  royalty  for  the  use  of  it"  ?  Bramwell,  B. — The  con- 
sideration for  the  promise  to  pay  is  the  permission  to  use 
the  invention.]  If  the  patent  is  invalid,  this  agreement  is 
a  contract  for  the  grant  of  a  monopoly,  and  therefore  void 
by  the  21  Jac.  1,  c.  3,  s.  I.  IPolloek,  C.  B.— Be  that  as  it 
may,  so  long  as  the  term  of  the  patent  lasts,  if  the  defendant 
chooses  to  work  under  it,  he  must  pay  the  stipulated  price.] 
— He  also  referred  to  Smith  v.  Neah  (c). 

J.  A.  Russell  was  not  called  upon  to  reply. 

Per  Curiam  (d). — There   must  be  judgment  for  the 
plaintifib. 

Judgment  for  the  plaintifis. 

(a)  Webster's  Tat.  Cas.  287.  (d)  Pollock,  C.B.,  BramweO,  B., 

(6)  3  T.  R.  438.  Ckannell,  B.,  and  WiUU,  B. 

(c)  2  C.  B.,  N.  S.  67, 
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COUBT  OF  EXCHEQUEE. 


REVENUE  SIDE. 


Ih  pursuance  of  the  provisions  contained  in  the  26th  section  of  the       \,„^~y-^^ 
22  &  23  Tict.  c.  21,  intituled  "An  Act  to  regulate  the  office  of  Queen's       BEOuLis 
Remembrancer  and  to  amend  the  practice  and  procedure  on  the       ^^isbalmb. 
Revenue  Side  of  the  Court  of  Exchequer  ;*'  and  the  1st  section  of 
the  24  &  2^  Vict.  c.  92,  intituled  ''An  Act  to  amend  the  law  for  the 
collection  of  the  stamp  duties  on  probates,  administrations,  inven- 
tories, legacies  and  successions  :*'    It  is  ordered  that  the  forms  of 
writs  of  summons  mentioned  in  Rule  127,  and  set  forth  in  Schedule  A., 
Form  12,  of  the  Rules  (a)  signed  on  the  22nd  June,  1860,  be  annulled, 
and  the  following  forms  substituted  in  lieu  thereof,  so  far  as  such  forms 
may  be  applicable. 

For  recovery  of  Duty  under  the  Legacy  or  SuccewUm  Aets^  or^  for 

recovery  of  both  fkose  duties. 

Victoria  bj  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To 
Greeting :  Whereas  we  have  been  given  to  understand  in  our  Court, 
before  our  Barons  of  the  Exchequer  at  Westminster  that  you  being 
accountable  party  [or  parties]  within  the  true  intent 
and  meaning  of  the  Succession  Duty  Act,  1853,  [ifinued  under  the 
Legacy  Duty  AcU^  insert,  and  the  Legacy  Duty  Acts],  have  been 
required  by  our  Commissioners  of  Inland  Revenue  to  render  an 
account  pursuant  to  the  said  Act  [or  Acts],  and  have  made  default 
therein.  Now,  we  command  you  [and  each  of  you]  that  all  excuses 
ceasing  within  fourteen  days  from  the  service  of  this  writ,  or  a  copy 
thereof,  you  do  deliver  to  the  said  Commissioners  of  Inland  Revenue 
an  account  upon  oath  of  [as  the  case  may  be],  and  that  you  do 

within  the  same  time  pay  the  duty  chargeable  [as  the  case  may  be], 
together  with  the  costs  of  these  proceedings ;  Or,  that  you  the  said 
[and  each  of  you]  do  within  the  same  time  appear  before  the 
Barons  of  our  said  Exchequer  at  Westminster  and  shew  cause  why 
you  make  default  in  the  premises,  and  this  you  [and  each  of  you]  are 
in  no  wise  to  omit  upon  pain  of  process  of  contempt  issuing  against 
your  person  for  your  neglect  herein.    Witness  at  Westminster 

(a)  6  H.  &  N.  i. 
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1861.        ^®         ^J  ^^  » '°  ^®  7^"^  ^^  ^^'  ^'^  ^^®  thousand  eight 

y-^^^r^^       hundred  and 

"BXQVLM 

GmxRAUEs.  For  recovery  of  Succession  Duty  e^ler  aecouni  ddneredL 

Victoria,  bj  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To 
Greeting :  Whereas,  We  have  been  given  to  understand  in  our  Court 
before  our  Barons  of  the  Exchequer  at  Westminster,  that  jou  being 
accountable  party  [or  parties']  within  the  true  intent  and 
meaning  of  the  Succession  Duty  Act,  1 853,  have,  as  required  thereby, 
delivered  to  our  Commissioners  of  Inland  Revenue,  an  account  of 
the  property  for  the  duty  whereon  you  are  accountable,  and  that  the 
said  Commissioners  have,  in  pursuance  of  the  said  Act,  assessed  the 
duty  on  such  account,  but  that  you  have  made  default  in  payment 
of  the  same  or  some  part  thereof:  Now,  we,  having  been  likewise 
given  to  understand-  in  manner  aforesaid  that  there  has  been  no  appeal 
from  the  said  assessment  and  no  notice  of  disputing  the  liability  to 
the  same :  Do  command  you  that  (all  excuses  ceasing)  within 

fourteen  days  from  the  service  of  this  writ,  or  a  copy  thereof,  you  do 
pay  to  the  said  Commissioners  of  Inland  Revenue,  or  their  proper 
officer,  the  said  duty  so  assessed,  or  such  part  thereof  as  shall  at  the 
time  of  such  service  be  by  law  due  and  payable,  together  with  the 
costs  of  these  procee^gs.    Or-that  you  the  said  [and  each 

of  you],  do  within  the  same  time  i^pear  before  the  Barons  of  our 
said  Exchequer  at  Westminster,  and  shew  cause  why  you  make 
defaidt  in  the  premises,  and  this  you  [and  each  of  you]  are  in  no 
wise  to  omit  upon  pain  of  process  of  contempt  issuing  against  your 
person  for  your  n^lect  herein.    Witness  at  Westminster, 

the         day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  sixty 

Also,  in  pursuance  of  the  first  before  mentioned  Act,  it  is 
ordered: 

That,  in  any  suit  or  proceeding  on  the  Bevenue  side  of  the  Court, 
all  rules  at  side  bar  and  motions  of  course  bear  date  on  the  day  thej 
are  drawn  up. 

No  common  infonnation  of  seianie,  nor  any  writ  of  delivery,  need 
be  signed  by  a  Judge. 

That  the  word  *^  within,**  in  rule  48  of  the  rules  signed  on  the  22nd 
June,  I86O9  be  omitted  therefrom. 

Fbxo.  Poixock. 
Samuel  Maxtiv. 
g.  bxamwxll. 
W.  F.  Charnbll. 

26M  November^  1861.  Jambs  Wiu>b. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 

»  1861. 

Sarah  Joneb  v.  John  Davibs  and  Frances  his  Wife.  ^^.  2. 

X  HIS  was  an  appeal  fh>m  the  judgment  of  the  Court  of  Seld,  in  the 
Exchequer,  in  discharging  a  rule  to  enter  the  verdict  for  Chamber 
the  plaintiff^  pursuant  to  leave  reserved  at  the  trial.     The  judgment 
facts  sufficiently  appear  in  the  report,  5  H.  &  N.  766  (a).      of  Exchequer), 

that  if  a 
hnBband  is 

Garth  amued  for  the  plaintiff.— The  argument  was  in  powered  of  a 

*'  *  *'  term  of  years 

substance  the  same  as  that  in  the  Court  below,  and  the  same  and  the  owner 

of  the  rerer- 

anthorities  were  cited.  eion  in  fee 

deyises  it  to 
the  wife,  who 

•7.  Broum  appeared  for  the  defendant,  but  was  not  called  hw  iwne.  the 

r*  husband,  who 

upon  to  argue.  ^  ^^  lifetime 

°  of  the  wife  is 

Cur.  adv.  VUlL        tenant  l^  the 

curtesy  initi- 
ate, holds  the 

The  judgment  of  the  Court  was  now  delivered  by  i^  different 

rights,  with- 
out  havinff 

WioHTiTAN,  J. — We  are  of  opinion  that  the  judgment  of  J^v^^his 
the  Court  of  Exchequer  in  this  case  was  correct,  and  that  ^^^  ^^  ^^ 

*  consequently 

there  was  no  merger  of  the  term  of  twenty-one  years  there  is  no 

merser. 

created  by  the  lease  to  Davies,  but  that  it  is  still  subsisting^ 

(a)  Not.  30.     Before  TFr>^A^     J.,  WiUei,  J.,  Byles^  J^  Keating^ 
man^  J.,  WiUicmu^  J^  CrompUmt      J«»  and  Blackbwm^  J. 
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1861.        A"d  A  ^^^  ^s  loi^g  &8  it  exists,  to  the  plaintiflTs  right  of 
entry. 

It  is  clear,  upon  the  authorities  referred  to  upon  the  argu- 
ment, that  the  devise  in  fee  to  the  wife  subsequent  to  the 
lease  for  years  to  the  husband,  would  not  operate  as  a  mer- 
ger of  the  term,  because  the  husband  would  have  the  term 
in  his  own  right,  and  the  freehold  in  right  of  his  wife,  and, 
to  create  a  merger,  the  term  and  the  freehold  must  exist  in 
one  and  the  same  right.  It  was  said,  indeed,  that  if  the 
freehold  was  acquired  by  the  act  of  the  husband  himself, 
and  not  by  operation  of  law,  there  might  be  a  merger. 

However  this  may  be  in  some  cases,  there  appears  to  us 
to  be  no  ground  whatever  for  the  argument  that,  in  this 
case,  the  husband  acquired  an  estate  of  freehold  by  his  own 
act  The  estate  was  devised  to  his  wife  in  fee,  and  no  act 
was  required  on  his  part  to  make  it  vest  in  him  and  his 
wife,  in  right  of  the  wife.  Whether  he  assented  or  not, 
provided  he  did  not  dissent,  the  estate  would  vest,  as  appears 
clearly  from  the  passage  in  Ca  Lit  3  a,  cited  in  the  case  of 
Bamfather  v.  Jordan  (a). 

It  was  further  contended  for  the  plaintiff  that,  even  if  the 
estate  in  fee  devised  to  the  wife  would  not  operate  to  meif;e 
the  term  for  years  previously  granted  to  the  husband,  he 
had  acquired  an  independent  and  separate  estate  of  freehold 
in  himself,  as  tenant  by  the  curtesy,  in  which  the  term  would 
merge.  We  are,  however,  of  opinion  in  accordance  with 
that  of  the  Court  of  Exchequer,  that,  whatever  might  have 
been  the  case  had  the  wife  died,  the  husband  during  her 
life  has  not  such  an  estate  of  freehold  in  his  owp  right  as 
would  mei^  the  term.  It  is  only  upon  the  death  of  the 
wife  that  the  husband  becomes  tenant  by  the  curtesy,  in  the 
proper  sense  of  the  term.  It  is  said,  in  Co.  Lit  30  a,  that 
four  things  belong  to  an  estate  of  tenancy  by  the  curtesy, 

(a)  2  Doug.  451. 
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namely,  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  1861. 
wife.  During  the  life  of  the  wife,  he  is  only  what  is  called 
**  tenant  by  the  curtesy  initiate^  and,  as  such,  is  respected 
in  law  for  some  purposes,  which  are  enumerated  by  Lord 
Coke,  but  he  is  not  tenant  by  the  curtesy  *^  consummate,*' 
so  as  to  give  him  a  separate  and  independent  estate  of  free- 
hold until  the  death  of  the  wife ;  and  we  are  not  aware  of 
any  authority  for  holding  that,  until  the  death  of  the  wife, 
the  tenancy  by  the  curtesy  *'  initiate  **  would  be  such  an 
estate  of  freehold  in  the  husband,  separate  from  and  inde- 
pendent of  the  estate  in  fee  of  which  he  and  his  wife  were 
seised,  in  right  of  the  wife,  as  would  merge  the  term.  The 
judgment  of  the  Court  of  Exchequer,  therefore,  will  be 
affirmed. 

Judgment  affirmed. 
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JL  HIS  was  an  appeal  from  the  decision  of  the  Court  of  Bdd,  in  the 

...  J-       /•       t       Exchequer 

Exchequer  in  discharging  a  rule  to  enter  a  verdict  for  the  Chamber 
plaintiff  pursuant  to  leave  reserved  at  the  trial  (reported  judgment  of 
5  H.  &  N.  825).     The  facts  stated  on  the  appeal  were  (so  Exchequer), 
far  as  material)  as  follows :—  S^is  m^e 

The  plaintiff  is  the  official  assignee  of  W.  Bainbridge,  ^^^'^"^ 
and  he  declared  upon  an  agreement  between  the  plaintiff  difference,  and 

required  form, 
and  intended  hj  the  aii>itrator8  to  express  their  decision,  an  objection  that  they  adopted  the 
opinion  of  a  third  person  by  which  they  agreed  to  be  bound,  cannot  be  raised  under  a  plea  of 
nnl  tiel  agacd  to  an  action  on  the  awara. 

VOL.  YII,— N.  8.  L   L  SXCH. 
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and  the  defendant  that  certun  anaettled  aocoonts  between 
the  defendant  and  W.  Bainbridge  should  be  taken  by  one 
J.  Percival  and  one  S.  Daniel,  and  the  balance  aacertained, 
&c.  (dotting  out  the  agreement  hereinafter  mentioned): 
that  afterwards  the  said  J.  PerciTal  and  S.  Daniel  took 
upon  themselves  the  burthen  of  the  said  aibitration  and 
reference,  and  dnly  made  and  published  their  award  in 
writing  of  and  concerning  the  said  premises  so  referred  to 
them  as  aforesaid,  and  did  thereby  find,  award  and  deter- 
mine that,  at  the  time  of  the  filing  of  the  petition,  there 
was,  and  still  was,  due  and  owing  from  the  defendant  to 
W.  Bainbridge  on  the  balance  of  accounts  between  them^ 
brought  before  the  notice  and  consideration  of  the  said 
arbitrators  and  supported  by  proof,  the  sum  of  364/.  2s^  of 
which  the  defendant  had  afterwards  due  notice ;  and  which 
sum  the  pliuntiff  claimed. 

Plea. — That  the  said  J.  Percival  and  S.  Daniel  did 
not  make  and  publish  their  award  in  writing  of  and 
concerning  the  said  premises;  modo  et  forma. — Issue 
thereon. 

The  cause  was  tried  before  BramwelU  B.  at  the  Stafford- 
shire Spring  Assizes,  I860,  when  the  following  evidence 
was  adduced. — E.  CoUis  stated  that  he  was  attorney  for 
the  plaintiff,  and  also  acted  as  attorney  for  the  bankrupt  in 
the  arbitration.  At  the  time  of  the  bankruptcy  the  bank- 
rupt claimed  a  sum  of  %0QOL  as  due  to  him  from  the  de- 
fendant ;  and  the  defendant  claimed  a  sum  of  about  2000/. 
as  due  to  him  from  the  bankrupt  W.  Moigan  acted  as 
the  attorney  of  the  defendant  in  the  matter  of  this  claim. 
After  some  discussion,  the  following  agreement  was  drawn 
up  and  signed  by  £.  Collis,  as  the  bankrupt's  attorney,  and 
W.  Morgan  as  the  attorney  of  the  defendant 
**  In  the  matter  of  private  arrangement  of  W.  Bainbridge. 

'*  It  is  agreed  that  the  accounts  between  Mr.  W.  Bain- 
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bridge  and  Mr.  Gilbert  Smith  shall  be  taken  by  Mr.  J.  igei. 
Percival^  of  Birmingham,  and  Mr.  S.  Daniel  of  the  same 
place,  and  the  balance  ascertained :  that  neither  party  shall 
be  at  liberty  to  re-open  the  accounts,  and  that  any  balance 
found  due  from  Mr.  W.  Bainbridge  shall  be  proTeable  on 
his  estate,  and  that  any  balance  found  due  from  Mr.  Smith 
shall  be  recoverable  by  the  trustees  or  trustee  Under  the 
petition  for  private  arrangement  The  transactions  of  Mr. 
James  Smith  to  be  conndered  as  the  transactions  of  Mn 
Gilbert  Smith,  and  in  case  of  any  disagreement  between 
the  above  accountants,  they  shall  have  power  to  nominate 
an  umpire.    Dated  the  30th  of  August,  1858. 

^  Edward  Collis,  Attorney  for  Mr.  Bainbridge. 

"  W.  Morgan,  Attorney  for  Mr.  Gilbert  Smith.* 
The  registrar  acting  as  Commissioner  of  bankruptcy  in 
the  matter  of  this  petition  sanctioned  the  agreement.  Collis> 
as  the  petitioner's  attorney,  attended  all  the  meetings  before 
the  arbitrators^  Morgan  attended  the  meetings  as  attorney 
for  the  defendant.  At  the  first  meeting,  the  arbitrators,  in 
the  presence  of  CoUis  and  Morgan,  arranged  to  appoint 
Mr.  Rotton  as  umpire  in  case  of  their  disagreement*  They 
left  the  meeting,  in  order  to  and  did  see  him  upon  the 
subject*  Upon  their  return  they  stated  to  the  parties  pre- 
sent, amongst  whom  were  CoUis  and  Moigan,  that  Rotton 
declined  to  accept  the  umpirage,  and  that  they  had 
arranged  with  him  that  they  should  consult  him  upon  points 
arising  under  the  reference  as  to  which  they  felt  a  difficulty  $ 
but  that  Rotton  should  not  be  called  upon  to  attend  the 
meetings,  nor  to  hear  evidence,  nor  do  more  than  advise 
them,  the  arbitrators,  upon  points  on  which  they  felt  a 
difficulty.  Collis  never  went  before  Rotton,  nor  did  Morgan. 
Collis  was  aware  that  statements  were  sent  by  the  arbitra- 
tors to  Rotton. 

J.  Percival,  one  of  the  arbitrators,  stated  that  the  award 
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mentioned  in  the  third  plea  was  the  award  of  himself  and 
Daniel.    At  the  first  meeting  for  the  purpose  of  proceeding 
V'  with  the  reference,  Morgan  and  James  Smith  were  present. 

OMITH. 

Daniel  and  witness  said  that  they  thought  that  they  had  better 
appoint  an  umpire.  Rotton's  name  was  mentioned.  Daniel 
and  witness  then  went  and  saw  Rotton,  and  stated  to  him  that 
they  wanted  him  to  be  umpire.  He  at  first  declined  to  be 
8o»  as  he  was  fearful  he  could  not  give  time.  Daniel  and 
witness  then  told  him  that  it  was  not  likely  to  take  much 
time,  they  only  wanted  to  adc  his  opinion  and  advice  when 
they  felt  any  di£5culty.  He  then  consented  to  act  <m  that 
understanding.  Daniel  and  witness  then  returned  and  stated  ^ 
to  the  parties  what  had  taken  place,  and  no  dissent  to  the 
arrangement  was  expressed  or  suggested  by  Morgan.  Dur- 
ing the  reference  witness  and  Daniel  took  Rotton's  opinion 
npon  two  occasions.  Once  they  left  the  room  where  the 
reference  was  being  proceeded  with  for  the  purpose  of  taking 
Rotton's  opinion  on  a  question  on  what  terms  an  adjourn* 
ment  should  take  place ;  and  Morgan  and  the  parties  were 
informed  and  knew  that  witness  and  Daniel  did  so,  and 
waited  in  the  room  for  their  return.  No  objection  was 
ever  made  by  Morgan  or  either  of  the  parties  to  its  being 
done.  On  another  occasion  witness  and  Daniel  consulted 
Rotton  on  a  question  about  the  reception  of  evidence. 
After  the  meetings  were  closed  witness  and  Danid  agreed 
to  take  Rotton's  opinion  upon  certain  pointa  Those  were 
Blatters  upon  which  they  felt  a  difficulty,  but  which  they 
did  not  discuss  between  them,  nor  attempt  to  agree  upon, 
but  agreed  to  be  bound  by  the  opinion  of  Rotton.  They 
made  an  award  in  fiivour  of  the  plaintiff. 

Dawdestoett  argued  for  the  plaintiff  (a)  (Nov.  30). — First, 

(a)  Before  Wightman,  J.,  WU-      ByleM,  J.,  Keating^  J.,  and  Blodl- 
Uam9^  J.,  CromptoUy  J^^WiUeSy  J.,      bumy  J.' 
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the  award  is  good,  notwithstanding  the  arbitrators  adopted       i8Gi. 
the  opinion  of  a  third  person,  without  exercising  their  own     .^^"^ — ' 
judgment.    If  a  barrister  was  arbitrator,  and  some  question  «. 

of  chemistry  or  science  arose,  it  might  be  necessary  for  him 
to  consult  a  chemist  or  scientific  person  and  act  upon  his 
opinion.  So,  if  a  layman  was  arbitrator,  and  a  difficult  ques- 
tion  of  law  arose,  as  for  instance  of  merger,  it  might  be  ne- 
cessary for  him  to  consult  a  conveyancer.  There  is  no  case 
in  which  it  has  been  held  that  an  award  is  vitiated  because 
an  arbitrator  has  adopted  the  opinion  of  a  competent  person* 
Here  the  arbitrators  only  consulted  the  third  person  as  to 
part  of  the  matters  referred  to  them.  [Crompton,  J. — They 
exercised  a  judicial  mind  upon  the  whole  matter,  admitting 
something  to  influence  them,  perhaps  improperly.]  It  was 
merely  an  incidental  question  upon  which  they  consulted 
the  third  person,  and  he  having  given  his  opinion  they 
adopted  it.  [Blackburn^  J. — A  legal  arbitrator  might  pro- 
perly consult  an  eminent  chemist  on  a  question  of  che- 
mistry and  adopt  his  opinion,  but  here  the  two  arbitrators 
take  the  opinion  of  a  third  person  without  exercising  any  in- 
dependent j  udgment  of  their  own.]  A  local  Court  of  law  has 
frequently  an  assessor  and  adopts  his  opinion.  A  superior 
Court  adopts  the  opinion  of  another  Court  of  co-ordinate 
jurisdiction  without  exercising  its  own  judgment  on  the 
point  before  it.  The  Court  of  Admiralty  consults  and 
adopts  the  opinion  of  the  Trinity  Masters.  If  the  doc- 
trine contended  for  by  the  other  side  were  to  prevail, 
scarcely  any  award  could  be  upheld.  In  Russell  on  Arbi- 
tration, p.  205,  2nd  ed.,  it  is  said  that  though  an  arbitrator 
may  not  delegate  his  authority,  **  the  cases  are  numerous  to 
shew  that  an  arbitrator  may  submit  a  material  question 
affecting  the  merits  of  the  case  to  another,  and,  after  hear- 
ing his  opinion,  adopt  it  as  his  own,  upon  the  credit  which 
he  gives  to  the  judgment  and  skill  of  the  person  to  whom 
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he  refers.    When  it  was  objected  to  the  award  that  the 
arbitrator  had  not  exercised  bis  own  judgment  respeetin^i^ 
the  valuation  of  some  timber,  but  had  referred  it  to  another. 
Lord  Atvanley,  M.  R.,  said,  "  That  alone  is  not  sofficient 
to  prove  the  award  bad,  for  a  man  may  make  use  of  the 
judgment  of  another  upon  whom  he  can  depend,  and  the 
valuation  of  that  person  is  his  if  he  choose  to  adopt  it:** 
Emery  v.  fFase{a).     [fVUles,  J.— Anderson  v.  WaUaee{b) 
decided  that  onider  an  authority  to  arbitrators  to  call  in 
a  competent  person  to  assist  them  in  the  valuation  of  the 
stock  and  property  of  a  partnership,  it  is  no  objection  to 
their  award  that  they   have  availed  themselves  of  the 
assistance  of  such  person  in  deciding  on  the  partnership 
accounts.]    Eads  v.  Williams  (c)  is  distinguishable,  because 
there  the  arbitrators,  having  consulted  the  umpire,  instead 
of  forming  their  own  judgment,  and,  if  disagreeing,  leav« 
ing  the  matter  to  be  determined  by  him,  made  an  award 
according  to  his  opinion,  although  one  of  them  considered 
it  wrong. 

Secondly,  the  objection  is  not  available  under  the  plea  of 
nul  tiel  agard,  lor  the  defendant  cannot  plead  misconduct 
of  the  arbitrators  in  avoidance  of  the  awmnd :  1  Wms. 
Saund.,  p.  327  a,  note  (3).  The  reasons  for  the  decision 
in  ffiUs  V.  Maecarmiek  {d)  are  strictly  applicable  to  this 
ease.  It  was  there  said  that,  in  an  action  on  an  awards 
nothing  dehors  the  award  can  be  pven  in  evidence,  for  all 
the  plainti£P  is  prepared  to  prove  at  the  trial  is  the  submit 
rion  and  award.  Braddiek  v.  Thampsen  (e)  decided  that 
partiality  and  improper  conduct  in  an  arbitrator,  in  making 
his  award  without  hearing  the  defendant  and  his  witnesses^ 
cannot  be  pleaded  in  bar  to  an  action  on  the  bond  condi- 

(a)  5  V«s.  846.  {d)  2  Wils.  148. 

{h)  3  CI.  &  F.  26.  (e)  8  East,  944. 

(c)  4  De  Gex,  Mac.  &  G.  674. 
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tioned  for  the  performaoce  of  the  award;  but  is  only  matter 
for  application  to  the  equitable  jurisdiction  of  the  Court  to 
set  aside  the  award.  Adcock  v.  fVood  (a)  is  an  express 
authority  that  a  plea  of  nul  tiel  agard  merely  puts  in  issue 
the  fact  that  such  an  award  as  that  declared  on  was  made 
concemii^  the  premises,  and  does  not  put  in  issue  the 
validity  of  the  award.  fFade  v*  Bowling  (6)  is  relied  upon 
by  the  other  side.  That  case  decided  that  where  a  matter 
ia  referred  to  the  award  of  three  arbitrators,  or  any  two, 
and  two  only  sign,  at  different  times  and  places,  what 
purports  to  be  an  award,  that  is  not  in  pursuance  of  .the 
submission;  and  in  an  action  on  the  award  the  defendant 
tt  entitled  to  the  verdict  on  a  plea  that  no  award  was  made* 
That  deciaon^  however,  is  only  in  aflSrmance  of  the  prin- 
ciple that  when  a  joint  act  is  to  be  done  the  parties  must  do 
it  together. 

dray  (Field  with  him),  for  the  defendant. — First,  the 
award  is  not  in  accordance  with  the  submission.  The 
pardes  never  agreed  that  the  arbitrators  should  act  on  the 
c^inion  of  a  third  party,  without  exercising  any  judgment 
of  their  own.  Persons  who  submit  matters  in  difierence 
to  an  arbitrator  do  so  on  condition  that  he  shall  decide 
thoee  matters,  and  that  the  award  shall  be  hia  award.  When 
arbitrators  consult  scientiiic  persons  it  is  either  for  the  pur- 
pose of  acquiring  knowledge  on  abstruse  subjects  so  as  to 
be  enabled  to  make  their  award,  or  it  is  implied  from  the 
nature  of  the  case  that  they  should  have  power  to  do  so. 
Suppose  two  persons  agreed  to  state  a  case  for  the  c^nion 
of  a  barrister  and  to  be  bound  by  it,  if  the  barrister,  from 
press  of  business,  handed  over  the  case  to  a  friend,  who 

(a)  6  Exch.  814,  in  error,  7  Exch.  468. 

(b)  4  E.  &  fi.  44. 
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wrote  an  ofMiuoii  which  the  banister  ngDed,  would  the 
parties  be  bound  bj  it  ?  Here  the  arbitrators,  instead  of 
deciding  themselveSy  agree  to  be  bound  by  the  opinion  of 
a  third  peraon.  That  is,  in  effect,  constitoting  him  the 
arbitrator.  It  makes  no  difference  that  his  decision  relates 
only  to  part  of  the  matters  submitted  to  the  arbitrators. 
Suppose  a  reference  in  respect  of  a  claim  of  20,000iL,  and 
an  award  made  upon  the  opinion  of  a  third  person  as  to 
19,190/.  Or  suppose  a  reference  of  three  matters  in  difler- 
ence,  and  a  decision  as  to  one  upon  the  opinion  of  a  third  per- 
son. The  principle  is  that  the  pardes  are  entitled  to  have  that 
for  which  they  have  stipulated,  viz.,  the  decision  of  the  arbi- 
trators. In  Anderson  ▼.  Wallace  {a\  the  arbitrators  were 
authorized  to  call  in  a  competent  person  to  assist  them  in 
the  valuation  of  the  partnership  property.  Eads  ▼•  WU^ 
Kami  (b)  is  an  express  authority  that  though  an  arbitrator 
may  consult  a  person  of  skill  and  experience,  his  award 
must  be  the  act  of  his  own  mind :  if  it  is  not,  it  is  imma- 
terial whether  he  thinks  it  right  or  wrong.  In  Wade  v* 
DowUng  (c)  Erle^  J.,  said,  '^The  award  is  the  mental  act: 
it  is  indicated  by  signing."  Where  matters  in  difference 
are  referred  to  three  arbitrators,  or  any  two  of  them,  two 
of  such  arbitrators  cannot  delegate  their  authority  to  the 
third :  LiUle  v.  Newton  {d),  [^Cramptan,  J. — Suppose  there 
are  three  arbitrators,  and  one  of  them  signs  the  award 
although  he  does  not  agree  with  the  other  two,  would  the 
award  be  void  ?]  It  would  not  be  his  award  because  he  has 
signed  his  name  to  it ;  that  is  merely  evidence  of  his  mind. 
Suppose  a  person  puts  a  paper  before  an  arbitrator,  and  he 
signs  it  by  mistake,  that  is  not  hb  award  because  it  is  not 
his  mind,  but  it  is  otherwise  if  he  intended  to  sign  what 


(a)  3  CI.  &  F.  26. 

lb)  4  De  Gex,  Mac.  &  G.  674. 


(c)  4  £.  &  B.  44. 
id)  2  Man.  &  G.  351. 
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he  did  sign.  Both  on  principle  and  authority  this  award  is 
▼oid« 

Secondly,  the  objection  may  be  raised  under  the  plea  of 
nul  tiel  agard.  A  plea  of  *'no  award*'  means  no  vaUd 
Award ;  therefore,  under  such  a  plea,  it  may  be  shewn  that 
the  award  is  not  warranted  by  the  submission :  Fisher  ▼• 
Pimbley  (a) ;  or  that  the  arbitrator  has  not  awarded  on  all 
the  matters  referred  to  him  :  Dresser  v.  Siansfield  (&), 
Soberis  ▼•  Eberhardt  (c%  Armitage  v.  Coates  {d)^  Bullen  and 
Leake*8  Precedents  of  Pleadings,  288,  note  (&).  [Cromp* 
toHj  J. — The  parties  bargain  that  an  arbitrator  shall  give  his 
honest  opinion,  but  if  he  gives  a  corrupt  opinion,  can  it  be 
said  that  it  is  no  award  ?] 

Dawdeswett  replied 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLLES,  J. — This  was  an  action  to  recover  an  amount 
awarded.     Plea,  nul  tiel  agard. 

-  The  submission  was  to  two  arbitrators,  and  in  case  of 
difference  to  an  umpire  to  be  appointed  by  them.  They 
appointed  one  Rotton,  but  he  declined  the  appointment, 
upon  the  ground  that  he  did  not  wish  to  attend  the  meet^ 
ings,  or  hear  the  evidence.  The  parties,  being  informed  of 
this,  agreed  that  the  arbitration  should  proceed,  and  that, 
in  case  of  difficulty  arising,  the  arbitrators  might  ask  the 
advice  of  Rotton. 

Difficulties  did  arise  as  to  certain  items,  upon  which  the 
arbitrators,  in  order  to  save  time,  without  any  discussion 

(a)  11  East,  188.  (c)  3  C.  B.,  N.  S.  482. 

(b)  14  M.  &  W.  822.  (d)  4  £xch.  641. 
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1861.  between  themfleWes,  agreed  to  ask  and  be  bound  bjf  tbe 
advice  of  Rotton«  which  they  accordingly  did  ;  and,  adopts 
hig  hia  opinion,  they  formally  made  their  aw«ixl  aigainat  the 
defendant. 

At  the  trialy  the  learned  Judge,  upon  the  grocmd  ikat  the 
parties  were  entitled  to  the  independent  optnioD  of  ibe  arfai- 
tiBtora,  and  that  the  opinion  which  they  adopted^  and  acted 
upon,  was  that  of  Rotton,  held  that  there  was  no  audi  award 
as  the  submission  required,  and  so  that  the  defendant's  plea 
was  made  out.  Leave  was  reserved  for  the  plaintiflT  Co  move 
to  enter  a  verdict  for  him,  and  a  rule  granted  by  die  Court 
below  for  that  purpose  was,  after  argument,  discharged* 

The  plaintiff  appealed  from  that  decision,  and  the  caaae 
was  ably  argued  on  Saturday  last,  by  Mr.  DowdestoeU,  for 
the  plaintiff,  and  Mr.  Gray  for  the  defendant 

The  C6ttrt  took  time  to  consider,  and  we  are  novr  all  of 
opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
ought  to  be  made  absolute. 

Whether  the  award  was  subject  to  be  set  aside  for  niiff- 
condnct  of  the  arbitrators,  by  an  implication  to  the  Coort 
of  which  the  submission  might  be  made  a  rule  (12  &  13 
Vict,  c  106,  s.  154),  depends  upon  the  question  of  fiict, 
whether  in  acting  upon  Rotton's  opinion  they  did  more  than 
the  parties  themselves  consented  to  (see  Andenan  v.  Wallace, 
3  CI.  &  F.  26.),  and  upon  that  question  we  need  not  pro- 
nounce any  opinion;  because,  assuming  that  it  ought  to 
be  answered  in  the  affirmative,  the  question  still  remaioa^ 
whether  the  objection  can  be  raised  by  plea,  and  we  are  of 
opinion  that  it  caunot. 

The  award  was  made  upon  all  the  matters  in  diflfereace 
referred,  and  no  more :  it  was  made  in  the  requiatte  form,  and 
it  was  intended  by  the  arbitrators  to  express  their  decision, 
adopting  the  (pinion  of  Rotton.    It  was,  therefore,  sodi  an 
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RiBirard  as  the  declaration  alleges ;  and  the  plea  of  no  such 
a^ard  is  negatived  by  the  facta  In  truth,  this  objection, 
assuming  it  to  be  well  founded,  is  one  of  a  sort  which  ought 
to  be  brought  forward  whilst  the  matter  is  fresh,  in  the  manner 
and  within  the  period  prescribed  by  the  statute  of  Wm.  3 
in  cases  which  Ikll  within  its  provisions^  or  by  the  practice 
of  the  Courts  in  other  cases  within  their  summary  jurisdic- 
tion ;  a  jurisdiction  now  extending  over  a  large  number  of 
cases^  which  formerly  belonged  exclusively  to  the  Court  of 
Chancery  (see  Com.  Dig.  Arbitrament  (A.)^  Nichols  v.  Roe, 
3  Mylne  v.  Keen^  431.) 

The  importance  of  maintaining  this  distinction  will  be 
obvious,  when  it  isconsidercd  that,  upon  an  application  to  the 
equitable  jurisdiction  of  the  Court,  a  person  who  had  taken 
a  benefit  under  the  award  could  not  be  heard  to  object,  at 
least  not  without  giving  up  the  benefit;  that  upon  such 
ai^lication,  the  alleged  defect  of  thb  award  might  be  cured 
by  abandoning  the  peccant  items ;  or  that  the  Court  might, 
in  its  discretion,  send  back  the  matter  for  reconsideration 
by  the  arbitrators ;  whilst,  upon  the  plea,  the  award  must 
be  held  good,  or  bad,  simpliciter,  without  regard  to  any  of 
these  equitable  considerations. 

The  judgment  must  therefore  be  reversed,  and  a  verdict 
entered  for  the  plaintiff. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Dec.  2. 


Heldt  in  the 
Exchequer 
Chamber 
(affinning  the 
judgment  of 
the  Court  of 
Exchequer), 
that  notice  to 
an  execution 
creditor  that 
his  debtor  has 
filed  a  petition 
for  arram 


ment  imder 
the  76th  sec- 
tion of  "  The 
Bankrupt  Law 
Consolidation 
Act,  1849,"  is 
notice  of  an 
act  of 
bankruptcy 
within  the 
meaning  of 
the  laSrd  sec- 
tion, proTided 
an  abjudica- 
tion of  bank- 
ruptcy is  filed 
within  two 
months  after 
the  petition  for 
arrangement 
is  dismissed. 


Edwards  and  Another,  Assignee  of  Maurice,  a  Bankrupt^ 
V,  Garriel,  Phillips  and  Rort. 

JL  HIS  was  an  appeal  from  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  enter  the  verdict  for  the 
defendants,  pursuant  to  leave  reserved  at  the  trial*      The 
pleadings    and    facts  sufficiently   appear   in    the    report, 
6  H.  &  N.  701. 

Grayt  now  argued  for  the  defendants  (a). — The  notice 
of  the  9th  of  July  was  not  notice  of  a  prior  act  of  bank- 
ruptcy within  the  meaning  of  the  133rd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106).  It  is  conceded  that  Maurice  committed  an  act  of 
bankruptcy  on  the  9th  of  July,  but  until  his  petition  was 
dismissed,  which  was  not  until  the  7  th  of  August,  the  de- 
fendants had  no  notice  of  that  act  of  bankruptcy.  There 
waisan  act  of  bankruptcy  on  the  9th  of  July,  only  by  reason 
of  the  petition  being  dismissed  on  the  7th  of  August.  By 
the  211th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  a  trader  unable  to  meet  his  engagements  with  his 
creditors  may  present  a  petition  to  the  Court  of  Bank- 
ruptcy, praying  that  his  person  and  property  may  be  pro- 
tected from  process  until  further  order,  and  the  Court,  on 
such  petition,  shall  have  power  to  grant  such  protection. 

(a)  Before  Wightman,  J.,  WilUanu^  J.^  WiOes,  J.,  Keating^  J.,  and 
Blackburn,  J. 
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By  section  218,  after  the  approval  and  confirmation  of  the 
resolution  of  three-fifths  in  number  and  value  of  the  cre- 
ditors who  have  proved  debts  to  the  amount  of  10/.,  to 
accept  the  proposal  of  the  petitioning  trader,  all  his  estate 
and  effects  shall  vest  in  the  o£Bcial  assignee  (if  such  shall 
be  required  by  virtue  of  the  resolution,  &a).    The  223rd 
section  provides  that  in  certain  cases  the  petition  shall  be 
dismissed;   and  it  enumerates  other  cases  in  which  the 
-Court  may  adjudge  the  petitioner  a  bankrupt  and  adjourn 
all  further  proceedings  in  the  matter  into  the  public  Court. 
But  upon  an  adjudication  of  bankruptcy  under  that  sec- 
tion, the  title  of  the  assignees  does  not  relate  back  to  the 
petition,  but  only  to  the  adjudication  of  bankruptcy :  Nichol- 
son V.  Gooch  (a) ;  Ex  parte  Harrisan{b);  Monky,  Sharp  (c). 
Here  the  defendants  could  not  have  notice  of  an  act  of 
bankruptcy  when  it  was  uncertain  whether  the  petition 
would  be  dismissed.     [Blackburn,  J. — The  petition  cannot 
be  followed  by  an  adjudication  of  bankruptcy  until  it  is 
dismissed,  but  when  the  adjudication  takes  place,  why  is 
not  notice  of  the  petition  notice  of  an  act  of  bankruptcy?] 
If  it  cannot  be  affirmed  that  there  ever  will  be  an  ad-» 
judication  of  bankruptcy,  notice  of  the  petition  cannot  be 
notice  of  an  act  of  bankruptcy.     It  is  true  that  the  76th 
section  declares  that  the  filing  of  the  petition  shall  be 
accounted  and  adjudged  conclusive  evidence  of  an  act  of 
bankruptcy  committed  at  the  time  of  filing  such  petition, 
provided  a  petition  for  adjudication  shall  be  filed  within 
two  months  after  such  petition  shall  have  been  dismissed, 
but  it  does  not  follow  that  notice  of  the  petition  is  notice 
of  an  act  of  bankruptcy  at  the  time  the  petition  was  filed. 
In  Follett  V.  Hoppe  (d),  and  Oreen  v.  Laurie  (e)  the  act  of 

(u)  5  £.  &  B.  999.  (d)  5  C.  B.  226. 

(6)  26  L.  J.  Bank.  30.  (e)  1  Exch.  335. 

(c)  2  H.  &  N.  540. 
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1861.        bankniptcj  was  complete  when  the  trader  filed  his  deda- 
^;^^^      ration  of  insolvency,  so  that  notice  of  it  was  notice  of  ao 
*•  act  of  bankruptcy.     But  here  a  petition  is  filed  upon  whicii 

no  adjudication  of  bankruptcy  can  take  place  until  after  the 
petition  is  dismissed,  and  until  the  expiration  of  two  months 
the  creditor  cannot  tell  whether  it  ever  will  be*     The  effect 
of  the  decision  of  the  Court  of  Exchequer  is  to  place  cre- 
ditors in  a  different  position  firom  that  contemplated  by  tbe 
bankrupt  law.     If  a  creditor  has  notice  of  an  act  of  bank«- 
niptcy  complete  in  itself,  he  may  petition  for  an  adjudication 
of  bankruptcy,  but  in  this  case  he  has  no  such  remedy. 
The  133rd  section  renders  Talid  all  executions  bon&  fide 
executed  by  seizure,  unless  the  creditor  had  notice  of  a 
prior  act  of  bankruptcy.     [fFiffhtmaHf  J. — Here  he  had 
notice  of  a  prior  act  of  bankruptcy  when  he  had  notice  of 
the  petition.     The  filing  the  petition  is  not  an  act  of  bank- 
ruptcy by  relation,  it  is  a  positive  act  of  bankruptcy,  and  if 
a  petition  for  adjudication  is  filed  within  two  months  it 
becomes  conclusive.]     It  is  the  dismissal  of  the  petition 
which  gives  it  its  quality  of  an  act  of  bankruptcy.     The 
distinction  is  between  the  filing  of  the  petition  being  evi- 
dence of  an  act  of  bankruptcy  and  notice  of  the  filing  being 
notice  of  an  act  of  bankruptcy.     [Wightmanj  J. — The  same 
aigument  would  arise  on  the  68th  section.]     In  Ceppendak 
T.  Brigden  (a),  (which  followed  Cooper  v.  Chithf  (6),  and  was 
decided  at  a  time  when  a  notion  prevailed  that  a  sheriff 
who,  without  notice,  sold  the  goods  of  a  bankrupt  before 
commission,  but  after  the  act  of  bankruptcy,  was  not  liable 
in  trover),  Lord  Mansfield  said  that  if  the  sheriff  had  paid 
the  money  to  the  plaintiff,  before  the  act  of  bankruptcy 
was  complete  by  the  trader  lying  in  prison  two  months, 
the  sheriff  would  have  been  excused,   '*  because  he  was 

(a)  2  Burr.  814.  (5)  1  Burr.  20. 
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under  an  invincible  ignorance  of  that  event."    So  here  the 

defendants  were  under  an  invincible  imorance  whether  the 

^  Edwa&ini 

petition  would  be  dismissed.     In  Rvm  v.  LeUh  (a),  the  v. 

defendant  paid  over  the  monej  to  the  bankrupt  after  express 
notice  that  he  was  in  prison,  [Wightmant  J*-— In  that  case 
the  defendant  could  not,  at  the  time  he  received  the  notice, 
have  made  the  trader  a  bankrupt.]  How  can  notice  of  a 
petition  be  notice  of  an  act  of  bankruptcy,  when  it  cannot 
be  predicated  whether  the  petition  itself  will  ever  be  followed 
by  adjudication  of  bankruptcy  ? 

Himyman  (with  whom  was  H.  James)  appeared  for  the 
platntiiFs^  but  was  not  called  upon  to  aigue. 

WioHTHAN^  J.— We  are  all  of  opinion  that  the  judfi^ent 
of  the  CovTt  of  Exchequer  ought  to  be  affirmed  The 
only  question  is  whether  the  execution  creditor  had  notice 
of  a  prior  act  of  bankruptcy  at  the  time  of  the  execution. 
The  l^Srd  section  of  the  12  &  13  Vict  c.  106  protects 
all  executions  against  the  goods  and  chattels  of  any  bank- 
rupt bonft  fide  executed  and  levied  by  seizure  and  sale, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the 
person  at  whose  snit  such  execution  shall  have  issued  had 
not,  at  the  time  of  such  execution,  notice  of  any  prior  act 
of  bankruptcy.  The  question  then  is,  whether  the  execu- 
tion creditor,  before  the  process  was  executed,  had  notice 
that  the  execution  debtor  had  committed  an  act  of  bank- 
ruptcy by  filing  a  petition  for  arrangement.  We  are  of 
opinion  that  he  had.  The  76th  section  enacts  that  the  filing 
by  a  trader  of  a  petition  for  arrangement  ^' shall  be  ac- 
counted and  adjudged  conclusive  evidence  of  an  act  of 
bankruptcy  committed  by  such  trader  at  the  time  of  filing 

(a)  2T.R.  141. 
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such  petitioD ;  provided  a  petition  for  adjudication  of  bsttk- 
^^JJ][^^  ruptcy  shall  be  filed  against  him  within  two  montbs  aft« 
Q   ••  such  petition  for  arrangement  shall  have  been  dismiased. 

It  seems  to  us  that  when  the  event  occurs,  the  statute  makes 
the  filing  the  petition  a  conclusive  act  of  bankruptcy  ftom 
the  time  it  was  filed,  and  that  here  the  execution  creditor 
had  notice  of  that  act  of  bankruptcy. 

It  was  said,  however,  that  it  was  uncertain  whether  tbeie 
would  be  any  act  of  bankruptcy,  because  it  was  uncertain 
whether  a  petition  for  adjudication  would  be  filed.      It  is 
true  that  it  was  a  contingent  act  of  bankruptcy ;  but,  when 
once  the  event  occurred,  it  became,  from  the  time  of  filing 
the  petition,  a  complete  act  of  bankruptcy,  and  of  that  the 
execution  creditor  had  notice.     It  seems  to  us  to  come 
within  the  very  terms  of  the  statute.  The  execution  creditor 
had  notice  of  an  act  of  bankruptcy,  because^  by  the  76tb 
section,  the  filing  the  petition  is  conclusive  evidence  of  an 
act  of  bankruptcy  at  the  time  it  was  filed.    When  once  the 
adjudication  took  place,  it  had  relation  back  for  all  purposes. 
The  question  depends  upon  the  Act,  not  upon  the  cases 
cited,  and  for  these  reasons  we  think  that  notice  of  the 
filing  of  the  petition  for  arrangement  was  notice  of  a  prior 
act  of  bankruptcy,  and  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Judgment  affirmed. 
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[1862.] 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Excliequer,) 

Crugbr  v.  Dunlop  and  Another  (a).  June2B. 

X  HIS  was  a  proceedtnct  in  error  on  the  judirment  of  the  A  deed  of 

.  tr      "  arrangement, 

Court  of  Exchequer  for  the  plaintiff  (ft).  nnder  the 

^  224tli  section 

The  declaration  was  on  two  bills  of  exchange  drawn  by  ^f  the  Bank- 
the  plaintiff  and  accepted  by  the  defendant  c<m8oUdation 

The  defendant  pleaded  a  deed  of  arrangement,  under  ^^^g^^'. 
the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  videdforthe 

'^  winding  up 

1849  (12  &  13  Vict.  C  106).  ofatrader^s 

estate  by 

The  replication  set  out  the  deed  in  hsec  verba,  and  con-  him  under  the 

eluded  with  an  averment  that  the  plaintiff  had  not  executed  jmce  of  inspec- 

it.     The  deed  contained  provisions  similar  to  those  in  the  acUuscthat 

deed  in  Irvinff  v.  Gray  (c).    The  defendant  demurred  to  the  ^tif ^^^^^ 

replication.  such^aliow"^^ 

ances  and  pay- 
ments of  effects  or  monies  to  the  debtors  respectively  as  the  inspectors  or  inspector  for  the 
time  being  mig^t,  in  their  or  his  discretion,  authorize  and  direct,  but  not  exceeding  in  quantity 
or  amount  the^tllowance  which  might  have  been  made  to  the  debtors  out  of  their  estate  and 
effects  under  the  statute  relating  to  bankrupts  in  case  a  petition  for  adjudication  of  bankruptcy 
had  been  filed  against  them  on  a  certain  day  and  they  had  been  thereunder  adjudicated 
bankrupts,  and  which  allowances  and  payments  to  the  quantity  and  amount  aforesaid,  or  to 
any  less  quantity  or  amount  the  said  mspectors  or  inspector  for  the  time  being  may  direct 
and  authorize,  shall  be  administered  as  nearly  as  circumstances  will  admit,  haying  regard  to 
the  proTisions  hereof,  u^n  the  principles  and  according  to  the  rules  and  practice  of  the 
banlmiptcy  law,  and  as  if  such  petition  for  abjudication  of  bankruptcy  had  been  filed,  and 
Buch  amudication  made  as  aforesaid : — Held-^  in  the  Excheouer  Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer),  that  the  deed  was  voio. 

(a)  This  and  the  three  follow-  June  3,   1861,  when  the  Court, 

ing  cases  relating  to  the  bank-  considering  that  they  were  con- 

rupt  law  were  decided  on  the  eluded  by  their  decision  in  Snodin 

days  they  respectiyely  bear  date,  v.  Boyce^  4  H.  &  N.  391,  gave 

but  are  published  early  on  account  j  udgment  for  the  plaintiff  without 

of  their  importance.  hearing  the  argument,  in  order 

00  Not  reported.     The  case  that  the  question  might  be  deter- 

came  on  for  argument  in  the  Court  mined  by  a  Court  of  error, 

of  Exchequer  in  Trinity  Term,  (e)  3  H.  &  N.  34. 

VOL.  Vll. — N.  S.  MM  EXCTf. 
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Mellish  {Beresford  with  him)  argued  in  support  of  the 
demurrer  (a). — The  question  is,  whether  the  deed  set  out 
in  the  replication  is  such  a  deed  of  inspection  as,  under  the 
224th  section  of  '*The  Bankrupt  Law  Consolidation  Act, 
1849,"  is  binding  upon  the  creditors  who  have  not  signed 
it.  The  deed  is  similar  to  that  in  Irving  v.  Gray  (6), 
which  was  held  valid  bj  the  Court  of  Exchequer :  but  in 
a  subsequent  case  of  Snodin  v.  Boyce  ^c)  an  objection  was 
.  raised  which  was  not  taken  in  Irving  v.  Oray^  viz.,  that  the 
deed  provided  for  the  distribution  of  the  debtor's  estate  in 
the  same  manner  as  if  he  had  become  bankrupt,  and  on 
that  ground  the  Court  of  Exchequer  held  the  deed  void, 
because  a  deed  of  arrangement  must  provide  for  the  distri- 
bution of  aU  the  debtor's  estate,  and  by  the  17  &  18  Vict, 
c.  1 19,  &  25,  a  bankrupt  is  entitled  to  retain  certain  excepted 
articles.  This  is  not  a  deed  of  assignment  for  the  benefit  of 
creditors,  but  a  deed  for  winding  up  the  affairs  of  the  debtor 
and  distributing  the  assets  imder  inspection.  It  is  made 
between  the  debtor  of  the  first  part,  the  inspectors  of  the 
second  part,  and  the  several  persons  whose  names  and  seals 
are  subscribed  and  a£Bxed  of  the  third  part.  It  recites  a 
resolution  of  the  creditors  that  the  deed  of  inspectorship 
should  be  a  deed  of  arrangement  within  the  meaning  of 
the  224th  section  of  the  Banknijpt  Law  Consolidation  Act, 
1849;  consequently  it  was  intended  to  be  a  good  deed 
i;\ithin  that  section.  It  is  declared  to  be  made  in  pursu- 
ance of  the  resolutions  of  the  creditors,  and  it  contains  a 
covenant  by  the  debtor  with  the  inspectors  to  get  in  his 
estate  and  divide  the  proceeds  among  his  creditors.  Then 
it  is  agreed  and  declared  (rf) :  First,  that  the  said  estate, 

(a)  In  Easter  Vacation  (May  (6)  3  H.  &  N.  S4. 

17).  Before  Crompton,  J.,  Willes.  (c)  4  H.  &  N.  391. 

J.,  ByUs,J.,  Blacklmm^J.,  Keat-  {a)  This  clause  b  set  out  at 

i»g,  J.,  and  MeUar,  J.  length  in  3  H.  &  N.  46. 
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with  the  exception  of  such  allowances  and  payment  of 
effects  or  monies  of  the  said  debtor  as  the  said  inspectors  or 
inspector  for  the  time  beins  may  in  their  or  his  discretion  _  »• 
authorize  and  direct,  but  not  exceeding  in  quantity  or 
amount  the  aHowances  which  might  have  been  made  to 
the  said  debtor  out  of  his  estate  and  effects  under  the  sta* 
tutes  relating  to  bankruptcy,  in  case  a  petition  for  adjudi- 
cation of  bankruptcy  had  been  filed  against  him  on  the 
22nd  January,  1858,  and  he  had  been  thereunder  adjudi- 
cated bankrupt,  &c.,  shall  be  administered  as  nearly  as 
circumstances  will  admit,  having  regard  to  the  provisions 
hereof  upon  the  principles  and  according  to  the  rules  and 
practice  of  the  bankrupt  law  in  England,  and  as  if  such 
petition  for  adjudication  of  bankruptcy  had  been  filed,  and 
such  adjudication  made  as  aforesaid."  Then,  does  the  statute 
render  it  essential  that  the  whole  assets  of  the  debtor  should 
be  distributed,  without  any  exception  of  such  allowances 
and  payments  of  effects  or  monies  of  the  debtor  as  the  in- 
spectors may  in  their  discretion  authorize  and  direct,  but 
not  exceeding  in  quantity  or  amount  the  allowances  which 
might  have  been  made  to  the  debtor  out  of  his  estate  and 
effects  under  the  statutes  relating  to  bankrupts.  This  case 
differs  firom  Snodin  v.  Boyce^  because  here  the  allowances 
are  in  the  discretion  of  the  inspectors,  and  as  the  intention 
was  that  the  deed  should  be  valid,  it  would  be  their  duty  to 
exercise  that  discretion  so  as  not  to  violate  the  power  con- 
ferred upon  them  by  the  Act.  By  the  194th  section  the 
Court  may  make  such  allowance  to  the  bankrupt,  until  he 
shall  have  passed  his  last  examination,  as  shall  be  necessary 
for  the  support  of  himself  and  his  family.  By  the  195th 
section  a  bankrupt  who  shall  have  obtained  his  certificate 
shall  be  allowed  a  per  centage  on  the  net  produce  of  his 
estate,  increasing  in  proportion  to  the  dividend;  and 
by  the  196th  section  one  partner  may  receive  allowance 
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1861.  aUhough  the  other  is  not  entitled.  By  the  17  &18  Vict, 
c  HO,  8.  25,  a  bankrupt  is  allowed  to  retain  such 
articles  of  household  furniture,  and  tools,  implements  of 
trade,  and  other  like  necessaries  as  he  shall  specify  and 
select,  not  exceeding  in  the  whole  the  yalue  of  20/.  There 
is  nothing  in  the  language  of  the  224th  section  which  can 
be  -construed  as  meaning  that  under  deeds  of  arrangement 
a  trader  shall  not  be  entitled  to  the  same  allowances  as  in 
bankruptcy,  and  therefore  the  question  is,  whether  such 
a  construction  can  be  imported  into  the  section  on  the 
ground  that  it  must  necessarily  have  been  the  intention  of 
the  legislature.  The  225th,  226th,  and  227th  sections 
lead  to  no  such  inference.  By  the  228th  section  the 
creditore  under  a  deed  of  arrangement  are  to  have  the  same 
rights  as  to  set-off,  mutual  credit,  lien  and  priority,  and 
joint  and  separate  assets  are  to  be  distributed  in  like  manner 
as  in  bankruptcy.  It  is  as  much  for  the  benefit  of  the 
creditore  as  the  trader  that  these  allowances  should  be  made, 
for  the  trader  is  thereby  enabled  to  devote  his  whole  time 
and  attention  to  collecting  the  assets  and  increasing  the 
dividend.  If  a  trader  is  unable  to  meet  his  engagements, 
the  sooner  he  winds  up  his  estate  the  less  is  the  loss  to  his 
creditors;  it  has  therefore  been  the  policy  of  the  legisla- 
ture to  offer  a  sort  of  premium  for  early  winding  up,  and  that 
policy  equally  applies  to  composition  with  creditore  as  to 
bankraptcy.  In  March  v.  Warwick  (a),  all  the  wearing 
apparel  of  the  debtor  and  his  family  was  excepted  from 
the  assignment.  Cooper  v.  Thornton  (6),  was  decided  before 
the  17  &  18  Vict  c.  119  passed.  Moreover,  assuming  that 
a  deed  of  arrangement  would  be  void  if  the  inspectore 
were  obliged  to  make  the  same  allowances  as  in  bankruptcy, 
under  this  deed  it  is  a  matter  entirely  in  their  discretion. 

(a)  1  H.  &  N.  158.  (6)  1  E.  &  B.  544. 
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Aspland,  for  the  plaintiff. — This  deed  is  void  on  several 
groands:  First,  The  Bankrupt  Law  Consolidation  Act,  1840» 
does  not  enable  a  bankrupt  to  retain  any  excepted  articles,  ^  "- 
and  the  17  &  18  Vict  c.  119,  s.  25,  in  terms  applies  to 
bankruptcy,  not  to  arrangement  with  creditors.  The  224th 
section  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
requires  that  a  deed  of  arrangement  should  provide  for  the 
distribution  of  the  wkok  of  the  trader's  property  and  effects 
among  his  creditors.  It  enacts,  that  every  deed  of  arrange- 
ment between  a  trader  and  his  creditors,  signed  by  six- 
sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  10/.  *^  touching  such  trader's  liabilities,  and  his 
release  therefrom,  and  the  distribution,  inspection,  conduct, 
management,  and  mode  of  winding  up  of  his  estate,  &c 
shall  be  effectual  and  obligatory  upon  aU  the  creditors. 
According  to  the  plain  and  literal  meaning  of  those  words, 
a  deed  relating  to  any  one  of  those  matters,  and  which  releases 
the  trader  from  his  liabilities,  must  be  founded  upon  the 
entire  distribution  of  his  estate.  The  enactment  does  not 
say  that  any  part  of  his  estate  shall  be  distributed,  and 
therefore  it  must  mean  that  there  shall  be  a  distribution  of 
the  whole.  By  this  deed  the  trader  would  be  entitled  to 
the  same  allowance  as  a  bankrupt  under  the  194th  &  195th 
sections  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
and  the  deed  contains  an  express  provision  empowering  the 
inspectors  to  pay  the  debtors  for  their  services:  Clause  2  (a), 
and  also  a  provision  enabling  them  to  carry  on  any  business 
of  their  own :  Clause  29  {b).  Drew  v.  Collins  (c),  JSx  parte 
wakes {d),  Teiley  v.  Tayhr  («),  and  Fisher  v.  Bell{f),  are 
express  authorities  that  a  deed  of  arrangement  under  the 

(a)  3  H.  &  N.  47.  {d)  5  De  Gex,  M«N.  &  6.  418. 

(6)  3  H.  &  N.  70.  (e)   1  E.  &  B.  521. 

(c)  6  Exch.  670.  (/)  12  C.  B.  363. 
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224th  section  is  not  obligatory  on  the  creditors  who  have 
not  executed  it,  unless  it  provides  for  the  distribution  of  the 
^  V.  whole  of  the  debtor's  estate.     There  is  a  wide  distinction 

DUNLOP. 

between  the  distribution  of  the  assets  and  the  application  of 
the  assets.  Secondly:  by  the  197  th  section,  if  the  bankrupt's 
estate  pays  20«.  in  the  pound  and  leaves  a  surplus,  the  Court 
may  order  such  surplus  to  be  paid  to  the  bankrupt^  after 
the  creditors  have  received  interest  on  their  debts;  but  this 
deed,  by  section  12,  provides  that  the  surplus  shall  belong 
to  the  debtors,  and  there  is  no  provision  that  interest  shall 
be  paid   to   the  creditors.     Thirdly :    the   non-executing 
creditors  are  either  not  bound  by  the  covenant  not  to  sue, 
because  they  arc  not  in  terms  referred  to,  or  if  included,  it 
is  unreasonable  and  void  as  against  them.  The  deed  should 
contain  a  covenant  which  can  operate  in  bar  to  an  action : 
Tabor  v.  Edwards  {a),     [^fVUks,  J.,  referred  to  Gardner  v. 
Chapman  (A).]   Fourthly :  the  deed  empowers  the  inspectors 
to  make  advances  on  account  of  any  mercantile  operations 
undertaken  by  the  debtors:   (clause  4)  (c).     Fifthly:    the 
deed  empowers  the  inspectors  to  give  bail  for  the  debtors, 
and  to  bring  and  defend  actions,  and  pay  the  costs  out  of 
the  estate :  (clause  4)  (c).  Sixthly :  the  deed  is  void,  because 
it  does  not  contain  an  assignment  of  the  debtor's  property 
to  trustees,  but  only  a  covenant  to  assign,  if  called  upon  by 
the  inspectors;  and  the  debtors  would  only  be  bound  to 
assign  so  much  of  the  estate  as  remained  after  the  allowances 
to  them :  (clause  21)  (d), 

MeUiahy  in  reply. — Ix)oking  at  the  224th  section,  it  is 
evident  that  the  legislature  had  in  view  an  ordinary  deed 
for  winding  up  the  affairs  of  a  trader  under  inspection,  and 
that  they  intended  that  the  deed,  when  executed  by  six- 

(a)  4  C.  B.,  N.  S.  1.  (c)  3  H.  &  N.  49. 

(h)  8  C.  B.,  N.  S.  317.  {d)  3  H.  &  N.  62. 
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sevenths  in  number  and  value  of  the  creditors,  whose  debts 
amounted  to  10/.,  should  be  obligatory  on  all  the  other 
creditors.  The  inspectors  are  bound  to  exercise  their  dis-  ^  «»• 
cretionary  powers  in  conformity  with  the  Act ;  if  they  do 
not,  the  creditors  have  a  remedy  under  the  229th  section. 
By  the  22Bth  section,  when  the  trustee,  or  inspector,  is 
satisfied  that  creditors  of  the  requisite  number,  and  value, 
have  signed  the  deed,  he  may  certify  the  same  to  the  Court, 
and  such  certificate  shall  be  filed  with  the  registrar  of  the 
Court,  and  shall  thereupon  be  prim^  facie  evidence  in  all 
Courts  of  law  and  equity,  that  such  deed  of  arrangement 
has  been  so  signed.  Ex  parte  Wilkes  (a)  was  not  the  case 
of  a  deed  of  arrangement,  but  a  deed  by  which  the  debtor 
covenanted  to  pay  his  debts  in  full,  by  instalments,  within 
three  years,  and  the  creditors  who  executed  the  deed  cove- 
nanted not  to  sue  him  in  the  meantime.  Though  the 
12th  clause  (b)  does  not  in  terms  provide  that,  in  case  of  a 
surplus,  interest  shall  be  paid  to  the  creditors,  yet  it  must 
be  read  in  connection  with  the  1st  clause  (c),  which  requires 
the  estate  to  be  administered  according  to  the  bankrupt  law, 
and,  it  being  part  of  the  bankrupt  law  that  creditors  should 
have  interest,  the  inspectors  would  be  justified  in  allowing 
it  It  is  said  that  the  covenant  not  to  sue  is  not  binding 
on  the  non-executing  creditors,  but  when  six-sevenths  in 
number  and  value  of  the  creditors,  whose  debts  amount  to 
10/.,  have  signed  the  deed,  it  is  as  obligatory  on  the  rest  as 
if  they  had  signed  it  Leffff  v.  Clieesebrough  (d),  in  which 
it  was  held  that  a  covenant  not  to  sue  did  not  apply  to  a 
non-executing  creditor,  turned  on  the  language  of  that  par- 
ticular deed*  [CrompUm^  J. — Is  it  not  going  beyond  the 
Act  to  say  that  the  inspectors  may  make  these  allowances?] 
They  are  necessary  for  enabling  the  debtors  to  wind  up 

(a)  5  De  Gez,  M'N.  &  G.  418.  (c)  3  H.  &  N.  46. 

(6)  3  H.  &  N.  53.  \d)  5  C.  B.,  N.  S.  741. 
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1861.        (b^ii*  estate.     Though  the  debtors  are  allowed  to  carry  on 
'^'^      their  buainessy  they  are  bound  by  their  covenant  to  assign 
V.  their  property  when  required  by  the  inspectors.  It  is  there- 

fore sufficiently  protected  against  future  creditors,  for  a 
notice  to  assign  would  create  a  covenant  in  equityj  whether 
an  assignment  is  executed  or  not. 

Cur.  ado.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Crompton»  J. — The  Court  are  of  opinion  that,  under 
the  authorities  affecting  the  question  in  this  case,  the  deed 
ought  to  be  considered  as  invalid,  and  I  am  by  no  means 
prepared  to  differ  from  them,  though  I  have  entertained 
some  doubts  whether  the  case  might  not  have  been  brought 
under  the  authority  of  Irving  v.  Gray  (a).  Such  doubts, 
however,  are  not  strong  enough  to  make  me  disagree 
from  the  rest  of  the  Court,  in  affirming  the  decbion  of  the 
Court  below. 

Judgment  affirmed. 

(a)  3  U.  &  N.  34. 


MEMORANDUM. 

In  this  Vacation,  the  Honourable  Sir  Hugh  Hill,  Knight, 
resigned  his  office  of  a  Judge  of  the  Court  of  Queen's 
Bench,  on  account  of  illness.  He  was  succeeded  by  John 
Mellor,  Esq.,  of  the  Inner  Temple,  one  of  her  Majesty's 
Counsel,  who  was  first  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto,  *'  Lex  ratione  probata."  In  the 
following  Term  he  received  the  honour  of  knighthood. 
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Oppskhetmer  and  Another  v.  James  GBiEyE8(a). 

JL  HE  declaration  (which  was  dated  the  9th  of  August,  a  composition 
1861),  was  for  goods  sold  and  delivered.  after  ^The 

Plea. — That  before  and  at  the  time  of  the  accruing  of  AcM8?i!^ 
the  causes  of  action  in  the  declaration  mentioned,  and  J^\^^ich 
thence  continually  hitherto,  the  defendant  hath  been  a  the  creditors, 

"^  partiestnereto, 

debtor  to  divers  persons,  his  creditors,  in  divers  large  sums  covenant  not 

*  .         7  *^  ^^^  the 

of  money :  that  since  the  commencement  of  this  action,  and  debtor  for 
since  the  passing  of  *'  The  Bankruptcy  Act,  1861,"  and  since  period,  cannot 
the  11th  day  of  October,  1861,  that  is  to  say,  on  the  12th  bar^toanactbn 
day  of  October,  1861,  a  certain  deed  was  made  and  entered  before^the 
into  between  the  defendant  of  the  first  part,  W.  Buss  and  ^^J'^^J*^ 
Sophia  his  wife  and  Joseph  Grieves  of  the  second  part,  and  Y^^  ^^^ 

•^  ^  "^  *  by  a  creditor 

his  said  creditors  of  the  third  part,  relating  to  the  debts  and  who  has  not 

executed  the 

liabilities  of  the  defendant  and  his  release  therefrom ;  by  deed. 
which  deed,  after  reciting  that  the  defendant  had  for  some 
time  previously  been  carrying  on  business  as  a  merchant, 
and  had  on  the  18tb  day  of  July  last  past  suspended  his 
payments,  and  on  the  8th  day  of  August  instant  a  meeting 

(a)  This  and  the  two  following      published  early  on    account  of 
were  decided  on  the  days  they      their  importance, 
respectively  bear  date,  but  are 
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1862.        of  his  creditors  was  held,  at  which  meeting  the  following 
QppEHHBiMER  ^^csolution  was  adopted,  videlicet: — At  a  meeting  of  the 
GiiiEY         creditors  of  James  Grieves,  held  at,  &c.,  the  statement  of 
affairs  having  been  read,  it  was  proposed  by  Mr.  Chadwick 
and  seconded  by  Mr.  Sinclair:   That  a  composition  of 
12«.  6(/.  in  the  pound  be  accepted,  payable  by  instalments 
of  35.  in  the  pound  at  three  months,  3«.  at  six  months,  2«. 
do.  at  nine  months,  2«.  do.  at  twelve  months,  2s.  6d.  do.  at 
fifteen  months  from  this  date,  &c.     And  reciting  that  the 
said  W.  Buss  agreed  to  become  a  surety  for  the  said  James 
Grieves  for  the  payment  of  the  said  last  instalment     And 
that,  in  pursuance  of  the  said  resolution,  the  said  James 
Grieves  had  made  and  given  to  the  said  creditors  respec- 
tively four  several  promissory  notes  for  payment  of  the  said 
first,  second,  third  and  fourth  instalments  of  the  said  com- 
position at  the  several  times  appointed  by  the  said  resolu- 
tion ;  and  he  had  also  drawn  upon  the  said  W.  Buss,  and 
the  said  W.  Buss  had  accepted  bills  of  exchange  in  favour 
of  the  same  several  creditors  respectively  for  payment  of  the 
said  6fth  instalment  at  the  time  appointed  for  payment 
thereof  by  the  said  resolution :  It  was  by  the  said  indenture 
witnessed,  that  in  pursuance  of  and  for  the  purpose  of  carry- 
ing into  effect  the  said  resolution  and  agreement,  and  in 
consideration  of  the  premises,  each  and  every  of  them  the 
said  several  persons,  parties  thereto  of  the  second  and  third 
parts  respectively,  did  by  those  presents  give  and  grant  unto 
the  defendant  full  free  and  absolute  liberty  and  licence  to 
conduct  and  manage  his  business  and  affairs  for  the  period 
of  fifteen  calendar  months  to  be  computed  from  the  12th 
day  of  October,  1861 ;  this  present  letter  of  licence  never- 
theless to  be  determinable  as  thereinafter  is  provided  :  And 
further,  that  every  the  creditors  respectively,  and  their  exe- 
cutors, &C.,  would  not  during  the  said  period  of  6fteen 
calendar  months  (unless  the  said  letter  of  licence  shall  pre- 
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▼iously  be  deteraiiaed^  sue,  arrest^  prosecute,  impede  or        1862. 
molest  the  defendant  in  the  management  of  his  said  business  qpfotbimkr 
or  affairs,  or  seisse  or  possess  himself  of,  or  attach  or  inter-  ^• 

meddle  with  his  goods,  estates,  property  or  effects,  or  any 
part  thereof,  for  or  in  respect  of  the  debts  then  due  and 
owing  to  them  respectively,  or  any  part  thereof;  and  that 
in  case  any  of  them,  the  said  creditors  respectively,  or  the 
executors,  &c.,  should  act  contrary  to  the  agreement  lastly 
thereinbefore  contained,  the  defendant,  his  executors,  &c., 
should  be  and  he  and  they  is  and  are  thereby  thenceforth 
and  for  ever  acquitted,  exonerated  and  discharged  of  and 
from  all  and  every  the  debts,  claims  and  demands  which 
were  due  and  owing  to  the  person  or  persons  who,  or  whose 
partners,  executors,  &c.,  should  act  contrary  to  the  said 
agreement,  and  all  actions,  suits  and  proceedings  to  be  had 
or  taken  for  or  in  respect  of  the  same ;  and  that  in  every 
such  case  the  said  letter  of  licence  and  agreement  might  be 
pleaded  in  release  of  and  in  bar  to  all  and  every  such  debts, 
claims,  demands,  actions,  writs  and  proceedings  as  effectually 
and  beneficially  as  if  a  release  or  acquittance  for  the  same 
had  been  given  under  the  hand  and  seal,  or  hands  and  seals, 
of  the  person  or  persons  who  or  whose  partners,  executors, 
&c.,  should  act  contrary  to  the  same  agreement.  (The  plea 
then  set  out  other  clauses  of  the  deed  not  material  to  the 
present  question). — Averments:  that  the  defendant  and  the 
several  parties  to  the  said  deed  executed  the  same  on  the  1 2th 
day  of  October,  1861,  and  that  all  things  have  happened 
and  been  done  which  are  necessary  to  render  the  said  deed 
and  the  letter  of  licence  therein  contained  valid  and  effec- 
tual, and  to  entitle  the  defendant  to  the  benefit  of  the  said 
letter  of  licence,  and  that  nothing  has  happened  to  deter- 
mine the  said  letter  of  licence,  but  the  same  has  continually 
been  and  is  of  full  force  and  effect :  that  a  majority  in 
number  representing  three-fourths  in  value  of  all  the  credi- 
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IS&Si       ^^^^  ^^  ^^®  defendant  whose  debts  req)ectively  amonnted  to 
^^^•"^      lOi  and  upwards^  did,  before  the  execution  thereof  by  the 
V.  defendant,  in  writing,  assent  to  and  approve  of  the  said 

deed :  that  the  execution  of  the  said  deed  by  the  defendant 
was  made  in  the  presence  of  and  was  then  duly  attested  by 
J.  Stevens,  an  attorney :  that  within  twenty-eight  days  from 
the  day  of  the  execution  of  the  said  deed  by  the  defendant, 
the  same  was  produced  and  left  (having  been  first  duly 
stamped)  at  the  office  of  the  Chief  Registrar  of  the  Court 
of  Bankruptcy  for  the  purpose  of  being  registered,  and 
together  with  the  said  deed  there  was  delivered  to  the  Chief 
Registrar  an  affidavit  by  the  defendant  that  a  majority  in 
number  representing  three-fourths  in  value  of  the  creditors 
of  the  defendant  whose  debts  amounted  to  10/.  or  upwards 
had  in  writing  assented  to  and  approved  of  the  said  deed, 
and  also  stating  the  amount  in  value  of  the  property  and 
credits  of  the  defendant  comprised  in  the  said  deed :  that 
the  said  deed  before  registration  had  impressed  upon  it  and 
bore  the  ordinary  and  ad  valoren  stamp  duties  as  in  **  The 
Bankruptcy  Act,  1861,*'  provided:  that  the  date,  names  and 
descriptions  of  the  parties  to  the  said  deed,  not  including 
the  creditors,  together  with  a  short  statement  of  the  nature 
and  effect  thereof  was,  within  forty-eight  hours  after  the 
deed  was  left  with  him  as  aforesaid,  entered  in  a  book  kept 
by  the  said  Registrar  exclusively  for  the  purposes  of  such 
registration,  and  a  copy  of  the  said  entry  was  published  in 
the  London  Gazette  within  four  days  after  the  making  of  the 
said  entry  ;  and  the  said  deed  on  being  so  registered  had  a 
memorandum  thereof  written  on  the  face  of  it,  stating  the 
day  and  the  hour  of  the  day  at  which  the  same  was  brought 
to  the  Chief  Registrar  for  registration ;  and  the  Chief  Re- 
gistrar did  give  a  certificate  of  the  filing  and  registration  of 
the  said  deed  under  his  hand  and  seal  of  the  said  Court 
Demurrer  and  joinder  therein. 
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J.    Brown   in    support  of   the    demurrer. — The  deed        18^. 
set  out  in  the   plea   is  no  bar  to  this  action,  which  was  ^  ^^'^^*^^  ^^ 
commenced  before  the  11th  of  October,  1861.  the  day  on      ^   ^• 
which  "The  Bankniptcy  Act,   1861,"  took  eflfect.     The 
platntiSiB  had  a  good  cause  of  action  at  the  time  they  com^ 
menced  it,  and  from  thence  up  to  the  time  of  the  execu- 
tion of  the  deed.     The  creditors,  who  are  parties  thereto, 
''grant  to  the  defendant  full,  free,  and  absolute  liberty  and 
licence  to  conduct  and  manage  his  business  and  affairs  for 
the  period  of  fifteen  calendar  months,  to  be  computed  from 
the  12th  of  October,  1861;'* and  further,  that  they  will  not, 
during  the  said  period  of  fifteen  calendar  months,  "sue, 
arrest^  prosecute,  impede,  or  molest  the  defendant  in  the 
management  of  his  said  business  or  affairs,  or  seize  or  po»* 
sess  himself  of,  or  attach,  or  intermeddle  with  his  goods, 
estates,  property  or  effectst,  or  any  part  thereof,  for  or  in 
respect  of  the  debts  then  due,  and  owing  to  diem  respec* 
tively."    The  plaintiff  has  not  sued  the  defendant  after  the 
deed  was  executed,  but  has  merely  continued  an  action 
previously  commenced.     The  words  "  will  not  sue,"  mean 
"will  not  commence  an  action."    The  deed  should  have 
expressed,  in  dear  language,  an  intention  to  stop  actions 
then  pending.     It  makes  no  provision  for  the  costs  of  such 
actions,  and  as  to  them  the  plea  can  be  no  bar.     Moreover, 
if  the  deed  afforded  any  defence,  it  should  have  been  pleaded 
in  bar  of  the  further  maintenance  of  the  action.  Secondly : 
"The  Bankruptcy  Act,  1861,"  does  not  apply  to  actions 
pending  at  the  time  it  took  effect.  Where  the  law  is  altered 
by  statute  pending  an  action,  the  law  as  it  existed  when  the 
action  was  commenced  must  decide  the  rights  of  the  parties, 
unless  the  legislature  express  a  clear  intention  to  vary  the 
Illation  of  the  litigant  parties  to  each  other:  Hitchcock 
▼.  Way  {a).     Marsh  v.  Higgin»{h\  decided  that  the  225th 
flection  of  the  Bankrupt  I^w  Consolidation  Act,  1849,  had 

(a)  6  A.  &  E.  d43.  (h)  9  C.  B.  551. 
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1862.        not  a  retrospective  effect,  so  as  to  deprive  a  creditor  of  his 
Oppbkhbimeb  ^S^^  *o  continue  an  action  duly  commenced  by  him  before 

that  Act  came  into  operation.  Moon  v.  Durden  {a)  is  also 
an  authority  that  a  statute  ought  not  to  be  construed  so  as 
to  defeat  a  vested  right  of  action,  unless  the  legislature  has 
expressed  a  clear  intention  that  it  should  have  a  retrospec- 
tive operation. — He  also  aig;ued  that  the  deed  was  not  valid 
under  the  192nd  section  of  "The  Bankruptcy  Act,  1861,*' 
as  it  did  not  provide  for  the  distribution  of  all  the  debtor*s 
property  amongst  his  creditors. 

Hannen,  in  support  of  the  plea. — It  was  the  intention  of 
the  legislature  that  deeds  entered  into  between  a  debtor 
and  his  creditors,  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  should  have  a  retrospective  operation.  If 
not,  the  enactment  would  be  inoperative  as  to  all  debts  due 
at  the  time  it  took  effect.  There  is  no  difficulty  as  regards  the 
costs,  for  the  plaintifis  might  confess  the  plea,  and  thereupon 
they  would  be  entitled  to  the  costs  of  the  cause  up  to  the 
time  it  was  pleaded :  Plead.  Reg. Gen.  Hil.T.  1853,  r.  22, 23. 
[Bramwell,  B. — The  letter  of  licence  can  only  be  pleaded 
as  a  release  if  a  creditor  sues  the  defendant.  Here  the 
plaintiffs  have  taken  no  step  since  the  deed  was  executed ; 
then  what  right  has  the  defendant  to  plead  a  release  ?]  If 
the  defendant  did  not  plead  it,  the  plaintifis  would  obtain 
judgment  [Martin,  B. — The  deed  operates  on  the  debt, 
the  action  is  only  a  step  to  recover  it.  If  we  give  judgment 
for  the  defendant,  the  plaintiffs  would  not  only  loose  their 
debt,  but  also  the  12«.  6d.  in  the  pound.]  The  plea  is  good, 
because  it  shews  that  something  has  arisen,  since  the  com- 
mencement of  the  action,  which  disentitles  the  plaintifis  to 

• 

recover  their  debt.  By  the  Common  Law  Procedure  Act, 
1852,  s.  68, ''  any  defence  arising  after  the  commencement 
of  any  action  shall  be  pleaded  according  to  the  fact,  with* 

(a)  2  Exch.  22. 
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out  any  formal  commeDCcment  or  conclusion/'   In  Le  Bret  ▼.        1862, 
JPapiUon  (a),  the  defendant  pleaded,  in  bar  of  tbe  action^  that  op^iii^KB 
the  plaintiff,  who  was  an  alien  at  the  time  of  action  brought,  ^« 

was,  at  the  time  of  plea  pleaded,  an  alien  enemy,  and  though 
the  Court  held  that  the  plea  was  ill-pleaded  in  bar,  yet,  as 
it  appeared  by  the  record  that  the  plaintiff  was  an  alien 
enemy,  they  gave  judgment  that  he  be  barred  from  further 
having  or  maintaining  his  action.     [BramweUy  6. — ^You 
say  we  must  not  give  judgment  for  the  plaintiff;  then  must 
we  not  give  judgment  for  the  defendant  ?]     This  plea  dis- 
closes a  temporary  disability  in  the  plaintiffs  to  sue  for  their 
debt.     It  is  similar  to  a  plea  of  the  outlawry  of  a  plaintiff 
after  action  brought,  in  which  case  the  judgment  for  the 
defendant  is,  not  that  the  writ  abate,  but  only  quod  loquela 
remaneat  quousqucj  &c. :   Com.  Dig.  Abatement  (E  2),  8; 
citing  8  Rep.  69  a.     In  Gibbons  v.  Vauillan{b),  it  was  held 
that  a  covenant  not  to  sue  for  a  limited  period  was  pleadable 
in  bar.  [Bramtoelly  B.^What  would  be  the  form  of  a  judg* 
ment  for  the  defendant  in  this  case  ?  ]    *^  That  the  action  be 
suspended  until  the  expiration  of  the  fifteen  months."    In 
Lady  Faulkland  v.  Stanton  (c).  Lord  Holt  said,  "  when  the 
cause  of  action  accrues  to  the  plaintiff,  at  a  time  at  which 
he  is  under  the  disability  of  an  outlawry,  there  the  plea  of 
outlawiy  in  abatement  shall  quite  overthrow  the  writ,  and, 
after  removal  thereof,  he  must  begin  de  novo ;  but,  where 
the  disabilty  of  outlawry  comes  after  the  cause  of  action 
accrued,  there  the  plea  of  outlawry  is  only  a  temporary 
disability,  which  does  not  abate  the  writ,  but  is  only  quous- 
que,  and,  after  removal   thereof,  he  may  recontinue  the 
action  by  resummons,  &c.  Another  instance  of  a  temporary 
SQspensionof  a  suit  was,  ''parol  demurrer*'(c/),  which  occurred 

(a)  4  East,  502.  (cQ  Abolished  by  the  1 1  Geo.  4 

(&)  8  C.  B.  483.  and  1  Wm.  4,  c.  47,  8. 10. 

(c)  12  Mod.  400. 
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1862.  where  an  infiint  heir  was  sued  on  the  specialty  debt  of  his 
Q  ^^'"^'^^^f^  ancestor,  and  pleaded  his  nonage  in  suspension  of  the  pro- 
*;  _^  ceedings  until  he  arrived  at  full  age.  [Marthi,  B. — If  die 
creditors  who  executed  the  deed  had  sued  the  defendant, 
the  covenant  not  to  sue  might  have  been  pleaded  as  a  release, 
but  Lefff  V.  Cheeieborough{a)  is  an  authority  that  it  does 
bind  the  creditors  who  do  not  execute  the  deed.  It  is  a 
matter  for  consideration,  whether  it  is  not  the  proper  course, 
in  cases  of  this  kind,  to  apply  to  the  Court  of  Bankruptcy 
to  stay  the  proceedings,  under  the  198th  section  of  *^The 
Bankruptcy  Act,  1861.*'] 

J.  Brown  was  not  called  upon  to  reply. 

Per  Curiam  (h). — We  are  all  of  opinion  that  the  plea  is 

no  bar  to  the  action.     If  the  defendant  can  amend  he  may 

have  liberty  to  do  so,  otherwise  there  must  be  judgment  for 

the  plaintiff. 

Amendment  within  a  week,  otherwise 

judgment  for  the  plaintiff  (c). 

(a)  6  C.  B.,  N.  S.  741.  (e)  No  amendment  was  made, 

(h)  PoUock^  G.  B.,  MarHUf  B.,      the  caae  having  been  settled. 
BramweU,  fi.,  and  Wilde,  B. 
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Maria  Walter  v.  Adcocr  and  Spokes.  ^^  ^* 

HE  declaration  (a\  in  substance,  stated  that,  on  the  13th  ^  deed  made 

between  a 

November,  1856,  E.  Baxter,  by  deed,  covenanted  with  the  debtor  and  a 

1   •     .  .        majority  in 

plaintiff  that  he  would  pay  to  her  the  sum  of  300/.  with  number 
interest,  after  the  rate  of  7L  per  cent,,  in  manner  following  three-fourths 
(that  is  to  say),  the  sum  of  10/.  10*.  8rf.,  being  half  a  year's  ^^"JJe^to^ 
interest,  on  the  12th  May,  1857;   and  the  further  sum  of  J^^tfvdy 
310i  10*.  8rf.,  being  the  principal  sum  and  another  half-year's  *^i>^*  *rj^'- 

°  '  ^  •'  and  upwards, 

interest,  on  the  13th  November  following.  And  the  defend-  whereby  the 

^     ^  debtor  coven- 

ants did,  by  the  said  deed,  covenant  with  the  plaintiff  that  ants  to  pay  a 

if  default  should  be  made  by  E.  Baxter  in  payment  of  the  on  a  certain 

interest  of  the  said  sum  of  300il  on  the  days  and  times  there-  consideration 

inbefore  mentioned,  the  defendants  would,  on  demand,  pay  ^r^^rs  ^ 

to  the  plaintiff  the  interest  ,And  the  defendants  did  thereby  ^o^"^d^^l* 

covenant  with  the  plaintiff  that  the  said  £.  Baxter  should  ?^^^^f^ 

and  would  pay  the  premiums  for  keeping  a  policy  of  insur-  binding  on  the 

ance  on  foot;  and  that  in  case  the  said  E.  Baxter  should  do  not  execute 

it. 

neglect  to  pay  the  annual  sum  to  be  paid  in  respect  of  the     a  deed  of 
policy,  it  should  be  lawful  for  the  plaintiff  to  pay  it;  and  wM^c^snot 
the  said  E.  Baxter  and  the  defendants,  some  or  one  of  them,  ^J^%  ^ 
would  repay  the  plaintiff  such  sums  of  money  as  should  be  S^^^g^^ot^® 
so  paid  by  her  for  the  purpose  of  keeping  on  foot  the  said  valid  under 

mat  Act  1""^ 

policy. — Averments :  that  default  was  made  by  E.  Baxter  Per  Pollock, 
m  payment  of  the  interest  on  the  said  sum  of  300/L,  that  Martm,  B. 
payment  of  the  interest  was  demanded  by  the  plaintiff  of  Wilde,  b\ 
the  defendants,  that  the  plaintiff  has  done  all  things  neces- 
sary, &c.,  to  entitle  her  to  be  paid  the  same,  and  to  entitle 
her  to  the  performance  of  the  covenant  of  the  defendants 
as  to  the  policy  of  assurance. — Breaches :  nonpayment  of 

(a)  It  appeared  bj  the  record  that  the  writ  issued  on  the  11th  of 
December,  1861. 
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the  interest,  and  sums  paid  by  plaintiff  for  keeping  on  foot 
the  policy  of  assurance. 

Plea  by  the  defendant  Adcock.— That  after  the  making 
of  the  said  deed,  and  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  the  defendant  entered 
into  a  certain  deed  of  composition  with  bis  creditors,  which 
said  deed  was  and  is  in  the  words  and  6gures  following: — 

'^  This  indenture,  made  the  12tb  day  of  December,  1861, 
between  Edward  Adcock  of  &c.,  pork  pie  maker,  of  the  first 
part,  and  the  several  other  persons  whose  names  and  seals  are 
hereunto  subscribed  and  set,  being  respectively  creditors  of 
the  said  Edward  Adcock,  of  the  second  part :  Whereas  the 
said  Edward  Adcock  has  for  many  years  past  carried  on 
business  as  a  pork  pie  maker  at,  &c.,  and  in  the  course  of 
such  business  has  become  indebted  to  the  said  several  per- 
sons parties  hereto  of  the  second  part  in  the  several  sums  of 
money  set  opposite  to  their  names  in  the  first  column  of  the 
schedule  hereunder  written.  And  whereas  the  said  Edward 
Adcock,  being  unable  to  pay  the  said  several  sums  of  money 
in  full  has  proposed  to  pay  to  his  said  creditors  a  composi- 
tion of  58.  in  the  pound  in  full  discharge  of  their  said  several 
debts,  by  one  instalment  on  the  1st  day  of  March  next, 
which  the  said  creditors  have  respectively  agreed  to  accept: 
Now  this  indenture  witnesseth   that,  for  the  considera- 
tions aforesaid,  he  the  said  Edward  Adcock  doth  hereby 
for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant with  the  said  parties  hereto  of  the  second  part,  and 
each  and  every  of  them,   their  and  each  and   every  of 
their  heirs,  executors  and  administrators,  that  he  the  said 
Edward  Adcock  will,  on  the  1st  day  of  March  next,  pay 
unto  each  and  every  of  them  the  said  parties  hereto  of  the 
second  part,  a  composition  of  5s.  in  the  pound  on  the 
amount  and  in  full  discharge  of  their  respective  debts.    And 
this  indenture  also  witnesseth  that,  in  consideration  of  the 
said  covenant,  they  the  said  several  creditors  parties  hereto 
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of  the  second  part,  do,  and  each  and  every  of  them  doth  by  1862. 
these  presents,  acquit,  release  and  for  ever  dischai^  the 
said  Edward  Adcock,  his  heirs,  executors  and  administra- 
tors, estates  and  effects,  of  and  from  the  several  debts  set 
opposite  to  their  respective  names  in  the  first  column  of  the 
schedule  hereunder  written,  and  of  and  from  and  against  all 
actions,  suits,  claims  and  demands  whatsoever  for  on  account 
or  in  respect  of  any  other  cause,  matter  or  thing  in  anywise 
relating  to  the  premises :  Provided  always  that  if  the  said 
Edward  Adcock  shall  make  default  in  payment  of  the  said 
composition  on  the  said  1st  day  of  March  next  the  release 
hereinbefore  contained  shall  be  void  and  of  no  effect. — As 
witness  the  hand  and  seals  of  the  parties. 

"Edward  Adcock.  (l.8.)   ^ 

"  Signed  sealed  and  delivered  by  the 
said  Edward  Adcock  in  the  presence  of 

"  G.  W.  Greenwood,  99,  Chancery  Lane,  Solicitor.** 
''The  Bankruptcy  Act,  1861. 

"  This  deed  or  instrument  was  brought  into  the  office  of 
the  Chief  Registrar  of  the  Court  of  Bankruptcy  for  regis- 
tration on  the  20th  day  of  December,  1861,  at  the  hour  of 
twelve  o'clock  at  noon  on  that  day,  and  was  duly  registered 
pursuant  to  the  provisions  of  the  Bankruptcy  Act,  1861  • 

"  T.  W.  Smith, 
«  Clerk  to  the  Chief  Registrar." 

And  the  defendant  says  that  the  said  creditors  who  exe- 
cuted the  said  deed  were  a  majority  in  number  representing 
three-fourths  in  value  of  all  his  creditors  whose  debts 
amounted  respectively  to  lOL  and  upwards,  and  that  the 
said  creditors^  parties  to  the  said  deed,  in  writing  assented 
to  and  approved  of  the  said  deed ;  and  that  all  the  condi« 
tions  required  by  the  Bankruptcy  Act  now  in  force  concern* 
ing  deeds  of  composition  were  complied  with  and  fulfilled 
by  the  defendant,  so  that  the  said  deed  becanie,  and  the 
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1862.  defendant  says  that  the  same  did  become  and  was  binding 
on  all  the  creditors  of  the  defendant,  including  the  plaintiff. 
The  defendant  Spokes  pleaded  a  similar  plea,  except  that 
the  consideration  for  the  release  was  stated  to  be  the  pay- 
ment of  a  composition  of  5s.  in  the  pound  to  the  parties  to 
the  deed,  which  was  alleged  to  have  been  paid  before  its 
execution  by  them. 

Demurrers  and  joinders  therein. 

Bochefort  Clarke,  in  support  of  the  demurrers. — Both 
pleas  are  bad.  The  deed  being  set  out  in  terms,  the  allega- 
tion that  all  conditions  required  by  the  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  134,  concerning  deeds  of  compo- 
sition, were  fulfilled  is  of  no  avail,  if  it  appears  by  the  deed 
itself  that  it  is  invalid.  This  is  not,  upon  the  face  of  it, 
such  a  deed  as  is  contemplated  by  the  192nd  section  of  the 
Bankruptcy  Act,  1861.  It  relates  only  to  debts  incurred 
in  the  course  of  the  debtor's  business,  and  it  is  merely  an 
agreement  by  three-fourths  of  his  creditors  to  accept  a 
composition  of  5«.  in  the  pound.  The  192nd  section  is 
headed  ^  As  to  trust  deeds  for  benefit  of  creditors,  compo- 
sition and  inspectorship  deeds  executed  by  a  debtor."  It 
enacts  that  ''every  deed  or  instrument  made  or  entered 
into  between  a  debtor  and  his  creditors,  or  any  of  them,  or 
a  trustee  on  their  behalf,  relating  to  the  debts  and  liabilities 
of  the  debtor,  and  his  release  therefiK>m,  or  the  distribution, 
inspection,  management  and  winding  up  of  his  estate,  or 
any  of  such  matters,  shall  be  as  valid  and  eflectual  and 
binding  on  all  the  creditors  of  such  debtor  as  if  they  were 
parties  to  and  had  duly  executed  the  same,"  provided  cer- 
tain conditions  be  observed,  &c.  That  means  a  deed  relating 
to  all  the  debts  and  all  the  liabilities,  not  merely  to  trade 
debts.  The  enactment  does  not  enable  a  limited  number 
of  creditors  to  bind  the  rest  by  executing  a  deed  relating 
solely  to  their  own  debts.     The  deed  must  provide  for  the 
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distribution  of  the  whole  of  the  debtor's  estate  and  amongst        1862. 
all  his  creditors;  and  every  creditor  should  have  an  opportu-      ^^71™ 
nity  of  being  a  party  to  it.     Here  a  certain  number  of  the  ^- 

creditors,  it  may  be  the  members  of  the  debtor's  family, 
execute  a  deed,   without  consulting  the  other  creditors, 
or  giving  them  an   opportunity  of  being  parties  to   it, 
and   thereby  release  all  claims  on   the   debtor's   estate. 
\^3£arHn,  B. — The  statute  clearly  contemplates  the  bank- 
rupt's property  being  dealt  with  by  the  deed.     The  fifth 
condition  requires  that,  together  with  the  deed,  there  shall  be 
delivered  to  the  Chief  Registrar  an  affidavit  by  the  debtor, 
or  a  certificate  by  the  trustee,  that  a  majority  in  number, 
representing  three-fourths  in  value  of  the  creditors  of  the 
debtor  whose  debts  amount  to  lOL  or  upwards,  have  in  wri- 
ting assented  to  or  approved  of  such  deed,  and  also  stating 
the  amount  in  value  of  the  property  and  credits  of  the  debtor 
conaprised  in  such  deed.     Then,  by  the  195th  section,  no 
deed  whatever  shall  be  registered  unless,  in  addition  to  the 
ordinary  stamp  duty,  it  also  have  a  stamp  denoting  a  duty 
computed  at  the  rate  of  5s,  upon  every  100/.  of  the  sworn 
or  certified  value  of  the  estate  or  effects  comprised  in,  or  to 
be  collected  or  distributed  under  such  deed.     By  this  deed, 
the  creditors,  parties  to  it,  upon  payment  to  them  of  Ss.  in 
the  pound,  release  the  debtor,  not  only  from  the  debts  set  op- 
posite their  names,  but  also  from  all  actions  "  in  respect  of  any 
other  cause,  matter  or  thing  in  anywise  relating  to  the  premises/* 
Therefore,  if  those  creditors  can  bind  the  rest  there  would 
be  a  release,  not  only  of  the  existing  debts  but  of  all  debts 
future  and  contingent ;  and  the  release  would  operate  on 
the  defendant's  covenant  to  repay  the  plaintiff  the  future 
premiums  of  insurance.  That  is  so  unreasonable  that  unless 
we  are  compelled  by  the  clear  words  of  the  Act,  we  ought 
not  to  sanction  it.     BramwelU  B. — How  could  the  plaintiff 
get  the  ts.  in  the  pound  on  his  debt  ?]     He  has  no  means 
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of  getting  iL  Suppose  a  peisoo  lent  another  lOWL  f<^ 
three  months,  and  at  the  expiration  of  that  period  applied 
for  repayment,  he  might  be  met  with  this  answer,  **Yoar 
debt  is  released  by  a  composition  deed  which  my  other 
creditors  hare  ezecmted  on  receiving  ls»  in  the  poond  on 
their  debts.*  [Martmy  K — This  deed  is  nothing  more  than 
a  covenant  entered  into  in  December  to  pay  5«.  in  the 
poond  in  March.  The  debtor  retains  possession  of  all  his 
property  by  merely  covenanting,  not  with  the  plaintiff,  but 
with  the  other  creditors,  to  pay  them  the  compoation.] 
Bc^stration  can  give  no  validity  to  snch  a  deed,  though 
want  of  registration  may  render  it  invalid.  [Bramwett^  B. — 
The  deed  provides  that  if  the  debtor  shall  make  defiuilt  in 
payment  of  the  composition  on  the  1st  of  March,  the 
release  shall  be  void.  But  suppose  he  paid  the  creditors 
who  executed  the  deed  and  not  the  plaintiff;  he  might 
say,  ^  I  made  no  default  for  I  never  covenanted  to  pay  you.* 
Should  not  the  composition  purport,  on  the  face  of  it,  to  be 
made,  not  with  the  particular  creditors,  but  with  the  whole 
body  of  creditors?]  The  153rd  and  154th  sections,  which 
contemplate  proof  in  respect  of  unliquidated  damages,  and 
ibr  premiums  upon  policies  of  insurance,  shew  that  there 
should  be  some  reasonable  arrangement  with  regard  to  con* 
tingent  debts,  whereas  thb  deed,  if  valid,  will  extinguish 
the  plaintiff's  right  to  recover  future  premiums.  The 
clauses  in  the  Act  beginning  with  the  185th  and  ending 
with  the  200th,  are  headed,  ^  As  to  change  from  bank- 
ruptcy to  insolvency."  By  the  187  th  section  the  CoArt 
of  Bankruptcy  may  examine  on  oath  the  bankrupt,  and  any 
of  the  creditors  in  support  of  or  in  opposition  to  the  deed  of 
arrangement,  and  satisfy  itself  that  its  terms  are  reasonable 
and  calculated  to  benefit  the  general  body  of  creditors. 
This  deed  is  so  unreasonable  that  it  never  could  have  been 
the  intention  i^  the  Act  that  dissenting  creditors  sboold 
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be  bound  by  it;  Ex  parte  Wilkes  {a).    The  same  obscr-       1862. 
▼ations  apply  a  fortiori  to  the  other  plea. 


MiluHxrdy  for  the  defendant  Adcock. — The  deed  is  not 
confined  to  trade  debts,  but  extends  to  all  the  debts  and 
liabilities  of  the  debtor.  It  does  not  recite  a  partnership 
and  that  the  partners  are  unable  to  meet  their  engagements, 
but  only  that  a  sole  trader  had  become  indebted.  That 
would  comprehend  all  his  debts.  The  covenant  is  with  the 
parties  of  the  second  part,  that  is,  all  the  creditors  who  choose 
to  execute  the  deed.  With  respect  to  the  argument  that  it 
never  could  have  been  intended  that  the  dissenting  creditors 
should  be  bound  by  a  deed  of  this  description,  if  the 
legislature  has  considered  that  a  majority  in  number 
representing  three-fourths  in  value  of  the  creditors  are  com- 

m 

petent  to  decide  what  is  beneficial  for  the  general  body  of 
creditors,  the  Court  will  not  interfere  with  their  discretion. 
Under  the  Bankrupt  Law  Consolidation  Act,  1849,  ar- 
rangements with  creditors  were  often  defeated  by  techni- 
calities, and  it  was  difiicult  to  carry  them  into  efiect.  The 
legislature  has  now  given  to  three-fourths,  instead  of  six- 
sevenths,  of  the  creditors  the  power  of  binding  the  rest. 
[^MartiUi  B. — The  192nd  section  says,  "every  deed  or  in- 
strument made  or  entered  into  between  a  debtor  and  his  cre- 
ditors, or  any  of  them,  or  a  trustee  on  his  behalf,"  and  the 
second  condition  says,  "  if  a  trustee  or  trustees  be  appointed," 
they  shall  execute  the  deed.  Therefore  it  is  clear  that  the 
legislature  has  contemplated  the  absence  of  a  trustee.] 
Under  the  old  law  if  the  debtor  retained  the  smallest  portion 
of  his  property  the  deed  was  void,  but  now  the  arrange- 
ment may  be  in  respect  of  a  part  only,  for  the  194th  sec- 
tion speaks  of  a  deed  by  which  a  debtor  conveys  or 
covenants  or  agrees  to  convey  his  estate  and  effects,  "  or  the 
principal  part  thereof,"  for  the  benefit  of  his  creditors.   The 

(a)  5  De  Gex,  M'N.  &  G.  41S. 
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whole  scope  o  the  recent  Act  is  to  give  greater  fiunlities 
for  arrangements  with  creditors.  The  192nd  and  eight 
following  sections  relate  to  three  classes  of  deeds: — trust 
deeds,  where  the  property  of  the  debtor  is  conveyed  to 
trustees  for  the  benefit  of  creditors;  composition  deeds, 
where  the  debtor  retains  his  property,  and  undertakes  to  pay 
his  ci^ditors  a  certain  share  in  the  ponnd ;  and  inspectorship 
deeds,  where  the  debtor  winds  up  his  estate  under  the 
superintendence  and  control  of  inspectors.  IMarHn,  B. — 
Do  you  contend  that  the  deed  binds  all  the  creditors 
whether  they  execut(e  it  or  not?]  In  form  it  relates  only 
to  those  who  execute  it,  but  the  statute  renders  it  binding 
on  all  [Pblhcht  C.  B. — The  192nd  section  can  only  apply 
to  cases  in  which  some  property  is  comprised  in  the  deed, 
because,  by  the  7th  condition,  **  immediately  on  the  execu- 
tion thereof  by  the  debtor,  possession  of  all  the  property 
comprised  therein,  of  which  the  debtor  can  give  or  order 
possession^  shall  be  given  to  the  trustees."  The  statute  was 
intended  to  give  effect  to  the  doctrine  of  cessio  bonorum. 
If  the  legislature  meant  to  alter  the  law  they  would  have 
done  so  in  plain  terms.]  The  1 92nd  section  says,  <<  every 
deed  or  instrument  made  or  entered  into  between  a  debtor 
and  his  creditors/  that  is,  every  deed,  being  either  a  trust 
deed,  a  composition  deed,  or  an  inspectorship  deed.  It 
then  says,  **  relating  to  the  debts  or  liabilities  of  the  debtor, 
and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any  of  such 
matters,"  &c.  That  section  is  similar  in  terms  to  the  224th 
section  of  the  Bankrupt  l^aw  Consolidation  Act,  1849 ;  but 
there,  instead  of  the  words  *^  his  release  therefrom,  or  the 
distribution,"  &c.,  the  words  are  ''his  release  therefrom, 
and  the  distribution"  &c.  In  Tetley  v.  Taylor  {a)  the 
Court  of  Exchequer  Chamber  held  that  the  word  '*and** 
necessitated  the  distribution  of  the  whole  of  the  debtor's 

(a)  1  £.  &  B.  521. 
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estate.    [Martin,  B. — That  decision  did  not  depend  upon        1862. 
the  word  *•  and,"  but  was  founded  on  the  general  scope  of      ^^"^' 
the  Act]     Under  the  former  Act  it  was  necessary  that  the  «. 

ASCOGK. 

deed  should  be  entered  into  between  the  trader  and  his 
creditors,   and  signed   by   or  on   behalf  of  the  requisite 
number  of  creditors;    the  present  Act  does  not  require 
that  the  creditors  should  be  parties  to  the  deed.   By  the  first 
condition,  in  section  192,  they  may  assent  to  it  in  writing. 
The  second  condition  clearly  contemplates  a  case  where 
no  trustee  is  appointed,  and  in  that  event  it  is  di6Scult  to 
see  how  the  debtor's  estate  could  be  conveyed.    The  words 
in  the  fifth  condition  '<  the  amount  in  value  of  the  property 
and  credits  of  the  debtor  comprised  in  the  deed,"  afibrd  an 
argument  in  favour  of  the  defendant,  as  it  shews  that  all 
the  debtor's  property  need  not  be  included  in  the  deed. 
IPoUock,  C.  B, — If  the  words  had  been  **  the  property,  if 
any,  comprised  in  the  deed"  there  would  have  been  some 
weight  in  the  argument.     Martin^  B.— -Perhaps  it  is  not 
necessary  that  all  the  debtor's  property  should  be  conveyed, 
as  under  the  former  Act,  but  there  must  be  a  dealing  with 
the  principal  part  of  it.]    By  the  seventh  condition,  imme- 
diately on  the  execution  of  the  deed  possession  of  all  the 
property  cotnprised  in  it  is  to  be  given  to  the  trustees;  but, 
suppose  there  are  none.     [Pollock,  C.  B. — The  195th  sec- 
tion which  imposes  a  stamp  duty  of  ds.  in  every  hundred 
pounds^  in  addition  to  the  ordinary  stamp  duty,  shews  that 
some  property  must  be  conveyed,  for  it  does  not  say  that 
the  stamp  shall  be  impressed  "  if  necessary."]     The  duty  is 
imposed  on  the  value  of  the  estate  or  effects  comprised  in  or 
to  be  collected  ^'or  distributed  under  such  deed."  The  latter 
words  shew  that  the  property  need  not  be  conveyed.  [Pol-* 
lock,  C.  B. — If  a  mere  covenant  to  pay  had  been  contem- 
plated, an  ad  valorem   duty  would   probably  have   been 
imposed  on  the  amount  covenanted  to  be  paid.]     By  the 
197th  section,  after  the  registration  of  the  deed,  "the  debtor 
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1862.  And  creditors^  and  trustees,  parties  to  such  deed,  or  who  have 
^^T^  '  assented  thereto,  or  are  bound  therebyf  &c.,  shall  respectively 
have  the  benefit  of,  and  be  liable  to  all  the  provisions  of  this 
Act,  in  the  same  or  like  manner  as  if  the  debtor  had  been 
adjudged  a  bankrupt.  Under  the  153rd  and  154th  sections 
the  amount  of  future  premiums  might  be  valued,  and  the 
plaintiff  might  receive  the  composition  in  respect  of  them. 
By  the  185th  section  which  is  headed  **  As  to.  change  from 
bankruptcy  to  arrangement,''  three-fourths  in  number  and 
value  of  the  creditors  may  resolve  that  the  estate  may  be 
wound  up  under  a  deed  of  arrangement,  composition^  or 
otherwise.  That  section  roust  be  read  together  with  the 
192nd,  and  if  composition  deeds  were  excluded  from  it, 
full  effect  cannot  be  given  to  the  185th  section. 

Macmanara,  for  the  defendant  Spokes. — It  is  no  longer 
necessary  that  deeds  of  arrangement  should  provide  for  the 
distribution  of  the  debtor's  estate  because  the  former 
decisions  proceed  upon  clauses  which  are  repealed,  and 
on  language  not  found  in  the  substituted  section.  The 
arrangement  clauses  in  the  Bankruptcy  Act,  1861,  are 
framed  with  the  intention  of  giving  debtors  larger  powers 
of  arrangement  with  their  creditors  than  they  formerly  pos- 
sessed. That  appears  by  the  report  of  the  Commissioners: 
Shelford*s  Bankrupt  Law,  pp.  621,  624.  The  sUte  of  the 
law  was  not  satisfactory  to  the  mercantile  community.  The 
legislature  considered  that  a  debtor  and  his  creditors  might 
be  safely  left  to  make  their  own  arrangements,  but  the  effect 
of  the  decisions  was  to  narrow  their  powers.  The  objection 
in  Tetley  v.  Taylor  {a),  that  the  deed  did  not  provide  for 
the  distribution  of  the  whole  of  the  trader's  estate,  is  not 
available  under  the  Bankruptcy  Act,  1861.  That  is  not 
only  a  Bankruptcy  Act,  but  also  an  Insolvency  Act,  and 
deals  with  a  class  of  persons  who  usually  have  no  property 

(a)  1  E.  &  B.  521. 
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to  give  up  to  their  creditors.     The  word  *' composition*'  is        1862. 

not  found  in  the  arrangement  clauses  of  the  Bankrupt  Law      ^"^^ 

Consolidation  Act.  1849.     The  224th  section  of  that  Act  v, 

Adcook. 

uses  the  word  **and"  in  the  conjunctive,  while  in  the 
Bankruptcy  Act,  186  ]|  the  word  ^^or"  is  substituted  in  the 
disjunctive.  The  224th  section  did  not  render  a  deed  of 
arrangement  binding  absolutely,  but  only  subject  to  cer- 
tain conditions,  one  of  which  was  that  the  creditors  were 
to  have  the  same  rights  of  set-oiF,  mutual  credit,  lien,  and 
priority ;  and  there  was  also  to  be  distribution  of  joint  and 
separate  assets  in  like  manner  as  in  bankruptcy.  That  con- 
dition is  not  found  in  the  Bankruptcy  Act,  1861.  Again, 
the  229th  section  of  the  former  Act  enabled  a  creditor  who 
was  dissatisfied  with  the  administration  of  the  estate  to 
apply  to  the  Court,  which  assumed  that  the  estate  was  to 
be  administered.  Moreover,  where  it  was  intended  that 
there  should  be  a  composition,  plain  words  are  used,  as 
in  the  230th  and  231st  sections,  with  respect  to  compo- 
sition after  adjudication  of  bankruptcy.  In  Larpent  v. 
Bibby{a)  it  was  not  necessary  to  decide  whether  a  deed  of 
arrangement  must  provide  for  the  distribution  of  the  whole 
of  the  debtor's  estate,  because  there  the  deed  was  executed 
before  the  Bankrupt  Law  Consolidation  Act,  1849,  passed. 
The  clauses  of  the  Bankruptcy  Act,  1861,  beaded,  '*  As  to 
change  from  bankruptcy  to  arrangement,"  and  com- 
mencing with  the  185th,  shew  that  the  legislature  intended 
that  some  arrangements  should  be  more  stringent  than 
others,  for  the  Court  is  to  satisfy  itself  that  the  terms  are 
reasonable  and  calculated  to  benefit  the  creditors.  In  that 
case  three-fourths  in  number  and  value  of  the  creditors 
present  or  represented  at  a  meeting  bind  the  rest  (sect.  185)^ 
as  the  arrangement  is  under  the  superintendence  of  the 
Court.     The  conditions  are  only  applicable  where  the  facts 

(a)  5  U.  L.  481. 
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1862.        admit  of  their  application,  and  must  be  construed  reddendo 

^^T"*^^^      singula  singulis.     The  publication  required  by  the  193rd 

V.  section  is  notice  to  every  creditor,  and  is  so  treated  by  the 

Adcook. 

198  th.     The  197th  section  shews  the  large  powers  vested 

in  the  creditors,  for  by  a  provision  in  the  deed,  they  may 
oust  the  Court  of  Bankruptcy  of  their  jurisdiction.     By 
the  190th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  the  Court  may  order  payment  of  a  dividend  with 
interest    [Bramwell,  B. — Suppose  the  plaintiff  had  applied 
for  payment  of  the  composition,  the  debtor  might  have  said, 
"  I  never  intended  that  you  should  have  any  benefit  under 
the  deed."     Must  not  the  deed  shew  upon  the  face  of  it 
an  intention  that  the  estate  should  be  distributed  amongst 
all  the  creditors?]     This  is  the  ordinary  form  of  a  com- 
position deed :     Forsyth  on  Composition,  p.  230,  3rd  ed. 
By  the  197th  section  all  parties  bound  by  the  deed  may 
have  the  benefit  of  it,  altbotigh  they  have  not  executed  nor 
assented  to  it.     \^Wilde,  B. — The  creditors  who  execute 
the  deed  are  in  a  better  position  than  those  who  do  not. 
The  effect  of  the  deed  is  this — in  consideration  of  the  pay- 
ment of  the   composition   to    those  creditors   who    have 
executed  the  deed,  and  of  an  application  to  the  Court  of 
Bankruptcy  for  payment  by  those  who  have  not,  the  debtor 
shall  be  released.     This  is  in  fact  an  attempt  to  force  a 
composition  on  certain  creditors ;  and  the  legislature  could 

m 

never  have  intended  that  the  creditors  who  did  not  execute 
the  deed  should  be  in  a  worse  position  than  those  who  did] 
It  would  be  matter  of  replication  if  the  debtor  was  not 
ready  to  pay  the  plaintiff,  or  she  could  not  get  the  com- 
position out  of  the  Court  of  Bankruptcy.  Where  the 
legislature  intended  that  all  the  estate  and  effects  of  the 
debtor  should  be  conveyed  for  the  benefit  of  creditors, 
there  is  an  express  provision  for  the  purpose :  sect  200.  In 
Irving  v.  Gray  (a)  there  was  no  express  assignment  by  the 

(a)  3  H.  &  N.  34. 
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debtor  of  his  estate,  but  only  a  coyenant  to'  assign  it,  and        1862. 
it  was  held  that  the  deed  was  not  invalid  on  that  cnround.       ^-^v^*-^ 

Waltbr 

In  Macnaught  ▼.  Russell  {a)  it  was  held  that  the  deed  bound  v, 

the  creditors  who  were  not  parties  thereto. 

Pollock,  C.  B. — The  plaintiff  b  entitled  to  judgment 
The  question  turns  upon  the  construction  of  the  recent 
Bankruptcy  Act,  24  &  25  Vict.  c.  134,  with  reference  to 
the  deed  set  out  in  the  pica,  and  I  am  of  opinion  that  it  is 
not  a  deed  within  the  Act  so  as  to  bind  the  creditors  who 
have  not  executed  it.  I  am  fully  aware  of  the  difficulty  and 
importance  of  the  subject,  and,  upon  the  best  consideration  I 
can  give  it,  it  appears  to  me  that  the  proposition  of  Mr.  Mil' 
ward  cannot  be  correct,  viz.,  that  a  deed  which  provides  for 
no  surrender  of  any  part  whatever  of  the  debtor's  property, 
but  which  is  executed  by  a  majority  in  number,  representing 
three*fourths  in  value  of  his  creditors  whose  debts  amount  to 
10/.  and  upwards,  binds  the  rest  of  the  creditors  to  accept  a 
mere  covenant  to  pay  a  composition.  The  whole  law  of 
bankruptcy  and  insolvency  is  connected  with  the  doc- 
trine, to  be  found  in  almost  all  codes,  of  cessio  bonorum. 
When  a  man  is  unable  to  pay  his  debts  he  is  required  to 
give  up  his  property.  The  surrender  of  property  is  the 
basis  of  the  bankrupt  law.  That  was  expressly  laid  down 
by  Jervisy  C.  J.,  in  Teiley  v.  Taylor  (i),  and  I  find  the  same 
view  expressed  in  my  judgment  mDrewy.  Collma  (c).  It 
is  admitted  that,  until  the  recent  statute  was  passed,  a  deed 
of  arrangement  was  not  obligatory  on  the  creditors  who 
had  not  executed  it,  unless  it  provided  for  the  distribution 
of  the  whole  of  the  trader's  property  amongst  all  his  creditors ; 
and  looking  at  this  statute  with  all  the  consideration  in  my 
power,  I  think  it  possible  that  the  legislature  may  have  in- 
tended that  a  person  in  insolvent  circumstances  should  be 

(a)  1  H.  &  N.  61 1.  (6)  1  E.  &  B.  521. 540. 

(c)  6  Exch.  670. 
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1862.  enabled,  without  giving  up  his  property,  to  execute  a  deed 
and  thereby  covenant  to  pay  his  creditors  a  composition 
within  a  certain  time.  But  I  find  nothing  in  the  Act  to 
justify  •  us  in  saying  that  the  legislature  really  intended 
to  make  so  important  an  alteration  in  the  law,  without 
having  expressed  that  intention  in  language  which  made 
it  clear  beyond  all  doubt.  If  such  had  been  the  inten- 
tion of  the  legislature,  I  think  there  would  have  been 
some  intimation  that  the  law  was  to  be  altered.  I  do 
not  say  that  it  is  altogether  impossible  that  any  such 
alteration  of  the  law  was  intended;  but,  if  it  were,  I 
think  there  would  have  been  something  in  the  Act  to 
plainly  indicate  it.  I  say  nothing  whatever  upon  the  reason- 
ableness or  unreasonableness  of  these  provisions;  I  have 
not  formed  my  opinion  upon  the  deed  being  more  or  less 
reasonable.  Very  likely  it  was  the  intention  of  the  legislature 
to  give  to  a  majority  of  the  creditors  in  number  and  value 
greater  power  of  arrangement  with  their  debtor  than  they 
formerly  possessed.  The  legislature  may  have  considered  that 
persons  must  be  presumed  to  be  acquainted  with  their  own 
business,  and  that  the  maxim,  cuique  in  arte  sua  credendum, 
applied ;  but  I  think  that  if  such  an  alteration  of  the  law 
was  intended  it  would  have  been  expressed  in  clear  and 
explicit  terms,  instead  of  being,  as  here,  contradicted  by 
other  provisions. 

The  question  principally  turns  upon  the  meaning  of  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  and  it  is  whether 
a  majority  in  number  representing  three-fourths  in  value 
of  the  creditors  whose  debts  respectively  amount  to  10/. 
and  upwards,  can  make  an  arrangement  which  shall  bind  the 
dissenting  creditors,  and  by  which  no  creditor  at  the  moment 
gets  anything  but  a  covenant  by  a  person  avowedly  insol- 
vent that  he  will  pay  a  composition  within  a  certain  period. 
In  my  opinion,  the  heading  of  the  192nd  section  refers  to 
two  classes  of  deeds  only.     The  section  says  that  every 
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deed  or  instrument  made  or  entered  into  between  a  debtor       1862. 
and  his  creditors,  "  or  a  trustee  on  their  behalf,  relating  to  the 
debts  and  liabilities  of  the  debtor  and  his  release  therefrom,*' 
&c.     The  latter  words  seem  to  me  to  apply  to  trust  deeds 
for  the  benefit  of  creditors.     The  section  then  proceeds 
''or  the  distribution,  inspection,  management  and  winding  up 
of  bis  estate,  or  any  of  such  matters,"  shall  be  as  binding  on 
all  the  creditors  as  if  they  had  executed  the  same,  provided 
certain  conditions  are  observed.     By  the  second  condition, 
''  If  a  trustee  or  trustees  be  appointed  by  such  deed  or  in- 
strument, such  trustee  or  trustees  shall  execute  the  same.*' 
It  ia  therefore  possible  that  a  trustee  may  not  be  appointed 
by  such  a  deed,  but  in  some  other  manner.     By  the  seventh 
condition,  **  Immediately  on  the  execution  thereof  by  the 
debtor,  possession  of  all  the  property  comprised  therein,  of 
which  the  debtor  can  give  or  order  possession,  shall  be  given 
to  the  trustees."     lliis  deed  contains  no  such  provision. 
It  seems  to  me  that  the  legislature,  when  they  framed  that 
condition,  never  contemplated  a  deed  which  left  the  debtor 
in  undisputed  possession   of  his  property,   and   that  the 
creditors  who  execute  it  have  no  right  to  say,  ''we  will 
not  interfere  with  the  debtor  s  property,  we  will  take  nothing 
but  a  covenant  by  the  debtor  to  pay  a  composition,  and  we 
will  bind  the  rest  of  the  creditors."    By  the  sixth  condition, 
"  Such  deed  or  instrument  shall,  before  registration,  bear 
such  ordinary  and  ad  valorem  stamp  duties  as  are  herein- 
after provided.     That  is  explained  by  the  195  th  section, 
which  says  that  no  deed  shall  be  registered  unless,  in  addi- 
tion to  the  ordinary  stamp  duty,  it  is  impressed  with  a 
stamp  denoting  an  ad  valorem  duty,  at  the  rate  of  5$.  upon 
every  hundred  pounds.     There  is  not  the  least  intimation 
in  the  Act  that  any  deed  required  to  be  registered  would 
not  require  an  ad  valorem  stamp,  which  this  deed  would 
not     By  the  197th  section,   this  deed  if  not  registered 
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would  not  be  binding.  That  section  is  unintelligible  unlea 
some  property  is  assigned  which  may  require  the  protection 
of  the  Court.  It  is  difficult  to  see  how  this  deed  can  be 
considered  within  the  Act* 

For  these  reasons  I  think  that  the  plaintiff  is  entitled  to 
judgment  upon  the  demurrer  to  the  plea  of  the  defeodant 
Adcock.  With  respect  to  the  plea  of  the  defendant  Spokes, 
it  is  only  necessary  to  say  that  a  fortiori  it  is  bad. 

Martin,  B. — I  am  of  the  same  opinion.  The  declara- 
tion sets  out  a  deed  whereby  the  defendants  covenanted 
with  the  plaintiff  in  a  certain  event  to  pay  her  interest  on 
a  sum  of  3002.,  and  also  that  if  she  paid  certain  premiums 
for  keeping  on  foot  a  policy  of  assurance,  they  would  repay 
her  the  amount  The  declaration  goes  on  to  all^^  that  the 
defendants  have  not  paid  the  interest,  and  that,  although 
the  plaintiff  has  paid  the  premiums,  the  defendants  have  not 
repaid  her  the  amount.  The  defendants,  having  failed  to 
pay  the  monies  which  they  covenanted  to  pay,  the  defendant 
Adcock  pleads  a  deed  purporting  to  be  made  between  him- 
self of  the  first  part  and  the  several  persons  whose  names 
and  seals  are  thereunto  subscribed  and  set,  being  his  credi- 
tors, of  the  second  part.  The  deed  recites  that  for  many 
years  he  carried  on  business  as  a  pork  pie  maker,  and  in 
the  course  of  such  business  became  indebted  to  the  several 
persons  parties  thereto  of  the  second  part.  It  is  clear, 
therefore,  that  he  contemplated  an  arrangement  with  his 
trade  creditors  in  respect  of  the  debts  mentioned  in  the 
schedule.  The  deed  then  goes  on  to  recite  that,  being 
unable  to  pay  those  debts  in  full,  he  has  proposed  to  pay 
a  composition  of  5s.  in  the  pound  on  a  future  day,  which 
the  creditors  have  agreed  to  accept.  He  then  covenants 
that  he  will  pay  the  composition  on  the  day  named, 
and  in  consideration  thereof  the  creditors,  parties  thereto 
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of  the  second  part,  release  hioi,  subject  to  a  proviso  that  if 

the  composition  is  not  paid  on  the  day  named  the  release 

shall  be  void.     Such  a  deed  cannot,  in  my  opinion,  be  an  «. 

.  ,  Adcock. 

answer  to  this  action.    It  is  nothing  more  than  a  covenant 

by  a  debtor  with  a  certain  number  of  his  trade  creditors  to 
pay  them  5^.  in  the  poond  on  a  certain  day ;  and  that  is 
said,  by  force  of  law,  to  bind  the  other  creditors.  It  seems 
to  me  this  is  not  such  a  deed  as  falls  within  the  provisions 
of  the  Bankruptcy  Act,  1861. 

The  Bankrupt  Law  Consolidation  Act,  1849,  contained 
clauses  which  underwent  the  consideration  of  all  the  Courts. 
Upon  the  best  consideration  we  could  give  them,  we  held 
that  all  the  debtor's  property  should  be  made  available  for 
all  his  creditors.  It  seems  to  me  that  was  founded  on 
reason  and  the  sense  of  the  matter ;  for  sense  points  out 
that  when  a  debtor  becomes  unable  to  pay  his  creditors,  the 
proper  course  is  to  give  up  to  them  all  his  property,  inasmuch 
as  it  would  be  competent  to  them  to  obtain  judgment  and 
take  it  in  execution.  The  bankrupt  and  insolvent  law  are 
framed  on  the  same  principle,  viz.,  that  the  debtor's  pro- 
perty shall  vest  in  trustees  for  the  benefit  of  all  the  credi- 
tors: it  is  merely  the  cessio  bononim.  The  law  of  all 
countries  provides  that  if  a  man  is  unable  to  pay  his  debts 
his  property  shall  be  made  available  for  his  creditors.  That 
law  prevailed  in  Tetley  v.  Taylor  (a),  where  the  Court  of  Ex- 
chequer Chamber  came  to  the  same  conclusion  as  this  Court 
in  Drew  v.  Collins  (i).  Tetley  v.  Taylor  was  an  extreme 
application  of  the  law,  which  had  better  have  been  avoided 
if  any  other  construction  could  have  been  put  upon  the  Act. 
But  the  Judges  of  this  country  are  not  at  liberty  to  deviate 
from  the  true  construction  of  an  act  of  parliament  because 
they  think  another  construction  would  be  better.  In  THley 
V.  Taylor  the  judgment  of  the  Court  of  Queen's  Bench  was 
(a)  1E.&B.521.  (6)  6Exch.670. 

YOL.  VII. — K.  S.  GO  EXCH. 
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deliberately  levened  by  the  Court  of  Exchequer  Chamber, 
four  roost  eminent  Judges  being  parties  to  that  decision, 
and  there  was  no  appeal  to  the  House  of  Lords.     Lot- 
pent  ▼.  Bibleg  {a)  was  decided    on    another  point,   bat 
Parkts  B.,  intimated  that  he  adhered  to  the  opinion   he 
expressed  in   Tetky  v.  Taylor.     In  £x  parte  ffUkes  (fi) 
Knight  Bruce,  L.  J.,  said— <<  We  cannot,  upon  language 
so  fiir  from  clear,  so  much  otherwise  than  plain,  as   that 
before  us»  ascribe  to  parliament  an  intention  to  be  grossly 
unjust.      I  think  it  could  not  have  meant  to   bind   any 
dissenting  creditor  by  a  deed  so  defiMrtire,  so  ineffectual 
and  so  delusive  as  that  before  us  without  intending  groaa 
injustice.    Therefore,  under  the  Bankruptcy  Law  Conaoli* 
dation  Act,  1849,  we  have  the  judgment  of  the  Court  of 
Exchequer  Chamber  and  of  a  Court  of  equity  that  a  deed  of 
composition  must  provide  for  the  distribution  of  the  debtor's 
property;  and  if  any  change  in  the  law  was  intended,  there 
being  now  a  new  enactment,  we  should  expect  to  find  it 
expressed  in  clear  and  intelligible  language.     I  think,  how- 
ever, that  the  legislature  never  intended  to  say  that  a  debtor 
might  retain  his  property  and  relieve  himself  from  his  debts 
by  a  mere  covenant  to  pay  a  composition  to  a  certain  nuoi'* 
ber  of  creditors.     The  5th  and  7th  conditions  of  the  192nd 
section  point  out  that  the  legislature  intended  that  the 
debtor's  property  should  be  made  available  for  his  ciediton. 
It  is  suggested  that  under  a  deed  of  this  kind  some  person 
may  become  surety  for  payment  of  the  composition.    That 
certainly  might  raise  a  difficulty,  and  perhaps  a  provinon  for 
the  retention  by  the  debtor  of  some  of  his  property  might 
be  valid  under  the  recent  enactment;  but  the  effect  of  this 
deed  is  to  allow  the  debtor  to  retain  all  his  property  and 
exclude  all  his  creditors  but  three-fourths  in  number  and 
value,  and  the  consequence  would  be  that  he  might  eon- 
(a)  5  H.  L.  481.  (A)  5  De  Gex,  Mac.  k  G.  418. 


Adcock, 


HILARY  TERM^    26   VICT. 

tract  fresh  debts,  and  his  new  creditors  inigbt  seize  the        1862. 
whole  of  his  property,  and  dius  deprive  the  other  creditors      ^^tsb 
of  payment.    For  these  reasons  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  on  both  pleas. 

Bramwbll,  B. — Upon  the  question  whether  a  deed  of 
composition  must  contain  an  assignment  of  the  debtor's 
property,  I  offer  no  opinion.  The  difficulty  I  have  is  this — 
if  the  old  law  was  intended  to  continue  why  was  any 
alteration  made  in  the  language  used  ?  K  the  law  was 
intended  to  be  altered  why  was  not  the  alteration  made  in 
plain  and  unambiguous  language?  However,  it  is  perfectly 
clear  that  the  pkdntiff  is  entitled  to  judgment.  The  192nd 
section  says,  <*efery  deed  or  instrument  made  or  entered 
into  between  a  debtor  and  his  creditors."  That  means  all 
bis  creditors^  but  the  section  proceeds  **  or  any  of  them." 
That  cannot  mean  any  of  them  to  the  exclusion  of  the  rests 
because  it  would  follow  that  a  debtor  might  enter  into  an 
arrangement  with  some  of  his  creditors  by  which  the  others 
would  be  bound  though  they  received  no  benefit  That 
would  be  senseless.  In  my  opinion  **  any  of  them,"  means 
as  trustees  for  the  rest,  that  is,  not  on  behalf  of  any  of 
them,  but  on  behalf  of  the  whole.  The  section  proceeds^ 
^  relating  to  the  debts  or  liabilities  of  the  debtor,"  that  is^ 
to  all  his  debts,  **  his  release  therefrom,  or  the  distribution, 
inspection,  management,  and  winding-up  of  his  estate,  or 
any  of  such  matters,  shall  be  as  valid  and  effectual  and 
binding  on  all  the  creditors  of  such  debtor  as  if  they  were 
parties  to,  and  had  duly  executed  the  same."  That  applies 
only  to  deeds  which  comprehend  all  the  creditors  and  might 
be  consistently  executed  by  all.  In  fact  it  means  a  deed 
for  the  benefit  of  all  the  creditors.  It  is  impossible  to  sup- 
pose that  the  legislature  meant  that  a  debtor  might  enter 
into  a  deed  of  arrangement  with  some  of  his  creditors  to 
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1862.  ^^^  ezclasion  of  the  rest,  and  yet  bind  them.  This  deed 
is  made  between  the  debtor  of  the  first  part,  and  the  several 
persons  whose  names  and  seals  are  thereunto  subscribed 
and  set,  being  respectively  his  creditors,  of  the  second  part. 
It  does  not  say  <<on  behalf  of  the  general  body  of  creditors," 
or*' as  the  creditors  generally.*'  It  then  recites  that  the 
debtor  carried  on  business  as  a  pork  pie  maker,  and  in  the 
cooree  of  such  business  has  become  indebted  to  the  parties 
of  the  second  part.  That  has  reference  to  his  trade  debts 
only.  The  deed  then  recites  ''that  the  debtor  being 
unable  to  pay  the  several  sums  of  money  in  full  has  pro- 
posed to  pay  his  said  creditors  a  composition  of  5s.  in  the 
pound  in  full  dischaige  of  their  several  debts.  That  must 
mean  his  trade  creditors.  The  debtor  then  covenants  with 
the  parties  of  the  second  part  that  he  will,  on  the  1st  of 
March  next,  pay  them  a  composition  of  5s,  in  the  pound, 
and  in  consideration  thereof  they  release  him  from  his 
debts.  Suppose,  instead  of  this  covenant,  there  had  been 
an  assignment  of  the  debtor's  property  to  a  trustee  for  the 
benefit  of  the  creditors,  a  creditor  who  had  not  executed 
the  deed  but  was  desirous  of  taking  the  benefit  of  it  might 
have  insisted  on  his  right  to  execute  it^  or  stand  in  the 
position  of  the  creditors  who  had.  But  under  this  deed 
could  any  creditor  but  a  trade  creditor  make  such  a  claim  ? 
Certainly  not :  the  answer  would  be,  ''you  are  not  included.*' 
If  not,  he  cannot  be  bound  by  a  deed  under  which  he 
takes  no  benefit.  Since  it  is  said,  that  as  there  are  no 
words  of  negation  the  deed  is  not  intended  to  be  confined 
to  the  trade  creditors,  it  is  necessary  to  see  whether  it  is 
intended  to  apply  to  the  other  creditors.  It  would  be  sin- 
gular if  those  creditors  should  not  be  entitled  to  any 
benefit  under  the  deed  unless  three-fourths  in  number  and 
value  of  the  trade  creditors  executed  it.  Had  the  deed 
been  for  the  benefit  of  all  the  creditors,  the  plaintiff  might 
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have  applied  to  the  Court  of  Chancery,  and  so  have  ob«       1862. 
tained  the  benefit  of  it,  although  some  only  of  the  creditors      ^^^ 

had  executed  it.    It  seems  to  me  clear  that  a  composition       .   »• 

■^  Adcoox. 

deed  under  the  Bankruptcy  Act,  1861,  to  be  binding  upon 
creditors  who  have  not  executed  it,  must  appear  on  the 
face  of  it  to  be  a  deed  of  which  any  creditor  may  have  the 
benefit,  and  may  execute  without  repugnancy.  For  these 
reasons  I  think  that  the  plainti£P  is  entitled  to  judgment 
on  both  pleas* 

Wilde,  B. — I  was  at  Chambers  when  the  plaintiff's  case 
was  ai]gued,  and  therefor^  I  am  not  prepared  to  give  judgment ; 
neither  do  I  say  that  on  some  of  the  points  I  have  formed 
an  opinion  different  from  the  rest  of  the  Court.  There  is 
however,  a  general  question  of  great  importance,  upon 
which  I  wish  to  say  a  few  words,  viz.,  whether  deeds  which 
do  not  convey  the  debtor's  estate,  or  the  principal  part  of 
it,  are  within  the  Act  It  has  been  contended  that  no  such 
conveyance  is  necessary.  It  has  been  shewn,  by  what  has 
fiidlen  from  the  Bench,  that  under  the  former  Act  it  was 
necessary  that  a  deed  of  arrangement  should  convey  all  the 
debtor's  estate,  in  order  to  bind  dissentient  creditors.  My 
present  impression  is  that  there  is  no  such  necessity  under 
this  Act,  which  has  been  passed  to  get  rid  of  that  state  of 
the  law.  It  is  true  that  the  change  is  not  pointedly  enacted, 
but  the  language  of  the  recent  Act  is  studiously  different 
firom  that  of  the  former,  and  therefore  I  should  come  to 
the  conclusion  that  the  recent  Act  was  intended  to  make 
an  alteration  in  the  law.  It  is  said  that  such  a  provbion 
would  be  unjust  and  unreasonable,  but  the  views  of  the 
law  and  trade  do  not  always  coincide.  It  is  true  there 
is  no  security  that  the  creditors  may  get  anything,  but  it 
is  equally  true  that  in  order  to  get  more  it  is  ofl;en  better 
to  leave  the  property  in  the  hands  of  the  debtor;  indeed  it 
is  our  common  knowledge  that  creditors  are  often  content 
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1862.  ^^  ^<^®  A  composition  without  secarity,  and  to  leave  the 
debtor  in  the  control  and  diepoflition  of  his  property.  In 
some  cases  it  is  obviously  for  the  interest  of  the  creditore 
to  do  so. 

For  these  considerations  I  think  it  probably  may  have 
been  intended  by  the  legislature  to  give  a  larger  opera«> 
tion  to  deeds  of  arrangement ;  and  I  am  not  prepared  to 
say  that  a  composition  deed,  in  other  respects  within  the 
Act,  is  invalid  because  it  contains  no  assignment  of  the 
debtor's  property. 

I  have  expressed  thb  opinion  because  I  think  that  the 
question  roust  before  long  be  raised  for  the  decinon  of  a 
Court  of  error. 

Judgment  for  the  plainti£ 


Jun$  1^  BoTTOMLET  and  Others  v.  Hetwabd. 

An  Older  for      J^  HE  declaration  (in  substance)  stated  that  the  plaintifls, 

the  protection  ^  * 

of  the  pro-       by  the  judinnent  of  the  Court  of  Exchequer,  recovered 

pcrty  of  a  . 

trader,  under  against  one  J.  Davies  lOOL  Bs.  AcL,  and  thereupon  the  plain*^ 
section  of  the  tifis  Sued  out  of  the  said  Court  a  writ  of  fieri  facias  directed 
ConsoliSatioir  '^^  '^^  sheriff  of  Montgomeryshire  (setting  out  the  writ),  and 
noto^tfto*  *^®  ^*^  ^"^  ^*®  indorsed  with  a  direction  to  levy  KM.Ss. 
duentiUe  a      4rf,  and  li  10«.  for  costs  of  execution,  together  with  in- 

jndffment  . 

creditor  to  the   terest,  &c.,  and  the  plaintifls  caused  the  said  writ  so  indorsed 

benefit  of  a 

fi.  fa.  levied  by  to  be  delivered  to  the  defendant,  as  and  then  being  the 

seizure  of  the 

goods  of  the     shcrifi^  of  Montgomeryshire,  to  be  executed:  and  the  de* 

the  presenui^    fondant,  as  and  being  such  sherifl;  by  virtue  of  the  said  writ 

petitTonT^        duly  levied  of  the  goods  and  chattels  of  the  said  J.  Davies 

the  money  and  interest  so  indorsed  upon  the  writ:  Yet  the 

defendant  has  not  paid  the  said  money  and  interest  to  the 

plaintifls,  Isnd  lalsely  returned  to  the  said  Court  that  the 

J.  Davies  had  not  any  goods  and  chatteb  in  the  de« 
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fendant's  bailiwick  whereof  he  could  cause  to  be  made  the 
money  and  interest  so  indcnrsed  upon  the  writ,  &c. — The  se- 
cond count  stated  the  recovery  of  the  judgment,  and  the  suing  ^^  j^ 
out  and  delivery  of  the  writ  to  the  defendant,  to  be  executed,  as 
in  the  first  count,  and  proceeded  to  allege  that  the  defendant, 
by  virtue  of  the  writ,  seised  and  took  in  execution  certain 
goods  and  chattels  of  the  said  J.  Davies  whereof  the  defend- 
ant could  and  might  and  ought  to  have  levied  the  monies  so 
indorsed  upon  the  writ  and  directed  to  be  levied ;  but  the 
defendant  wrongfully,  and  without  the  consent  of  the  plain- 
tiff, withdrew  from  and  relinquished  possession  of  the  said 
goods  and  chattels  so  seized  and  taken  in  execution  with- 
out levying  thereout,  and  did  not  levy  thereout  the  said 
monies  so  indorsed  upon  the  writ  and  directed  to  be 
levied,  &c. 

Plea. — That  after  the  said  judgment  was  so  recovered, 
and  after  the  said  writ  of  fieri  facias  was  so  sued  out  and 
delivered  to  the  defendant  as  aforesaid,  the  said  J.  Davies, 
as  and  being  a  trader  within  the  true  intent  and  meaning  of 
^  The  Bankrupt  Law  Consolidation  Act,  1849,''  and  being 
unable  to  meet  his  engagements  with  his  creditors,  and 
being  desirous  of  laying  the  state  of  hb  afiairs  before  them 
under  the  superintendence  and  control  of  the  Court  of 
Bankruptcy,  and  of  submitting  himself  to  the  jurisdiction 
of  the  said  Court  in  manner  in  the  last  mentioned  Act 
mentioned,  and  within  the  proper  jurisdiction  in  that  be- 
half, did,  on  &c.,  duly  present  a  petition  to  the  Court  of 
Bankruptcy  for  the  Liverpool  District  for  an  arrangement 
between  such  trader  and  his  creditors^  under  the  provisions 
of  the  last  mentioned  Act  with  respect  to  arrangements 
between  debtor  and  creditor  under  the  superintendence  and 
control  of  the  Court,  and  praying  that  his  person  and  pro- 
perty might  be  protected  firom  all  process  until  further 
order,  and  that  such  proposal  as  he  might  be  able  to  make. 
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1862. 
Bottom  LKT 

V. 

Hbtwabd. 


or  sach  modification  thereof  as  by  three-fifths  id  nainber 
and  value  of  bis  creditors  might  be  determined,  might  be 
carried  into  effect  under  the  snperintendence  and  control 
of  the  said  Court:  that  there  was  duly  filed  with  the  sud  pe- 
tition such  affidavit  in  support  thereof  as  is  required  by  the 
said  Act :  that  on  and  in  compliance  with  such  petition,  the 
said  district  Court,  on,  &c.,  by  an  order  under  seal  dated,  &c., 
and  in  pursuance  of  the  said  statute,  did  thereby  duly  grant 
such  protection  as  aforesiud,  and  direct  that  the  person  and 
property  of  the  said  J.  Davies  should  be  protected  from  all 
process  fix)m  the  date  thereof  until  the  10th  day  of  August 
then  next, at  twelve  oVIock  at  noon,  or  until  fiirther  order: 
that  such  order  for  protection,  afterwards  and  whilst  one  £. 
Breese,  as  the  officer  of  the  defendant  as  such  sheriff  as 
aforesaid,  by  virtue  of  a  warrant  to  him  directed  in  that 
behalf  by  the  defendant  as  such  sheriff  as  aforesaid,  and 
acting  in  the  execution  of  the  said  writ  of  fieri  fiicias,  had 
seized  and  was  in  possession  of  the  said  goods  and  chattels 
of  the  said  Jbhn  Davies,  was,  on  &c.,  served  on  the  said  E. 
Breese  as  such  officer  as  aforesaid. — (The  plea  then  stated 
that  the  order  for  protection  was  enlai^ed  until  the  3rd  of 
September.  It  then  set  out  another  order  of  the  Court, 
whereby  it  was  ordered  that  £.  Breese  should  within  two 
days  firom  the  service  thereof  deliver'  to  the  said  J.  Davies 
the  goods  belonging  to  him,  or  in  defisiult  thereof  a  warrant 
for  the  committal  of  E.  Breese  to  gaol  for  such  contempt 
should  issue.  The  plea  then  stated  that  the  order  for  pro- 
tection was  enlarged  until  the  Ist  of  January,  1862,itnd 
that  the  orders  at  the  time  of  making  the  said  return  were 
in  full  force,  and  that  the  time  for  such  protection  had  not 
elapsed.) — Wherefore,  and  in  pursuance  of  such  several 
orders,  the  said  E.  Breese,  as  such  officer  as  aforesaid,  and 
the  defendant  as  such  sheriff  as  aforesaid,  withdrew  from 
and  relinquished  possession  of  the  said  goods  and  chattels 
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as  in  the  said  declaration  mentioned^  and  delivered  up  the 

same  as  ordered  as  aforesaid,  as  the;  lawfully  might  and  did 

for  the  cause  aforesaid :  that  the  said  J.  Dayies  had  not,  at  9. 

Hbtwabd. 
the  time  of  the  delivery  of  the  said  writ  to  the  defendant, 

nor  at  any  time  since  such  delivery  up  to  the  time  of  the 

commencement  of  this  suit,  and  thence  hitherto,  any  goods 

and  chattels  save  and  except  those  so  seized  as  in  this  plea 

above  mentioned,  whereof  he  could  or  might  or  ought,  as 

such  sheriff  as  aforesaid,  to  have  made  and  levied  the 

monies  so  directed  to  be  levied  as  aforesaid,  or  any  part 

thereof 

Demurrer  and  joinder  therein  (a). 

Montague  Smith  (J.  Brown  with  him)  argued  for  the 
plaintiff. — This  question  is,  what  is  the  effect  of  an  order 
for  protection  under  the  21 1th  section  of  the  Bankrupt  T^aw 
Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  where  the 
sheriff  has  levied  by  seizure  before  the  order  was  made. 
First,  the  order  does  not  operate  as  a  supersodeas  of  the 
execution.  By  section  211,  which  is  headed  '*  And  with 
respect  to  arrangements  between  debtors  and  their  creditors 
under  the  superintendence  and  control  of  the  Court," 
any  **  trader  unable  to  meet  his  engagements  with  his  cre- 
ditors, may  present  a  petition  to  the  Court  praying  that  his 
person  and  property  may  be  protected  from  all  process  until 
further  order,"  &c.  That  is  merely  an  order  for  protec- 
tion from  process  and  can  have  no  greater  effect  than  a 
vesting  order  in  bankruptcy  or  insolvency,  which  vests  the 
property  in  the  official  assignee,  subject  to  the  right  of  the 
execution  creditor.  There  is  a  special  provision  with  respect 
to  the  person  of  the  trader,  but  hot  as  to  his  property.    The 

(o)  The  plaintiffs,  so  far  as  the  replications  and  cross-demurrers, 

plea  related  to  the  second  count,  which    raised   substantially   the 

new  assigned,  and  upon  the  new  same  question, 
assignment  there  were  other  pi eas. 
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211th  section  proeeeds  to  enact  that  *'the  Court  shall  have 
power  to  grant  such  protection,  and  may  renew  the  same  from 
V.  time  to  time,  &c.,  and,  if  the  petitioner  be  in  prison  or  in  cus- 

tody for  debt,  may"  (except  in  certain  cases)  **  order  his  im- 
mediate release/*  It  is  clear  therefore,  as  regards  the  person 
of  the  debtor,  the  order  for  protection  has  not  a  retro- 
spective operation.  By  the  213th  section,  the  Court  must 
appoint  an  oflicial  asrignee,  '*  and  upon  sufficient  cause  shewn 
may,  if  it  shall  think  fit,  direct  that  the  estate  and  efiects 
of  the  petitioner,  or  any  part  thereof,  shall  be  possessed  and 
received  by  such  official  assignee,  or  be  taken  possession  of 
by  the  messenger  of  the  Court^  The  order  cannot  protect 
property  already  seized  under  a  fi.  fa.  The  execution  is 
executed  by  the  mere  act  of  seizure,  and  the  sale  cannot 
be  stopped  by  any  subsequent  proceedings.  In  OU^  ▼• 
Graoer  (a),  where  it  was  held  that  the  goods  of  a  debtor 
seized  under  a  fieri  facias,  but  not  sold,  might  be  taken  under 
an  extent,  in  chief  or  in  aid,  Zittledak,  J.,  in  delivmng  his 
opinion,  reviews  the  authorities  as  to  the  effect  of  seizure 
with  reference  to  bankruptcy,  and  observes  that  the  deci- 
sions upon  the  statute  21  Jac.  1,  c.  19,  s.  9,  ''shew  that  as  soon 
as  goods  have  been  seized  under  the  fieri  facias,  that  is  con* 
sidered  in  law  as  being  an  execution  executed,  and  the 
sale  is  but  a  formal  part  of  the  execution  of  the  process, 
and  has  therefore  no  further  effect  en  the  goods  in  respect 
of  the  alteration  of  the  property  in  them.*^  Formerly,  when 
the  fiat  had  relation  to  the  act  of  bankruptcy,  the  sheriff, 
if  sued  in  trover,  pleaded  the  writ;  but  the  133rd  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  rendered 
valid  all  executions  against  the  goods  of  any  bankrupt, 
bon&  fide  executed  and  levied  by  seizure  and  sale  before  the 
date  of  the  fiat,  provided  the  person  at  whose  suit  the  execu- 
tion issued  had  not  notice  of  any  prior  act  of  bankruptcy. 

(a)  9  Bing.  128.  240.  244. 


HirWABD. 
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In  Woodland  ▼.  FuUer  {a\  a  fieri  ftcias  was  lodged  with  a        1862. 
sheriff  who  issued  his  warrant  thereon,  and  afterwards  on     J''^'"^ 

BOTTOMLBT 

the  same  day  a  vesting  order  was  made  under  the  1  &  2  Vict*  ^  ». 
c.  110,  s.  37y  by  the  Insolvent  Debtors*  Court,  transferring 
the  estate  of  the  insolvent  to  the  provisional  assignee,  who 
took  possession  thereof,  and  it  was  held  that  the  sheriff 
might  nevertheless  seiae  it  under  the  writ. — Secondly,  the 
order  affords  no  answer  to  the  first  count,  which  alleges 
that  the  sheriff  ^*  duly  levied"  on  goods  of  the  debtor  and 
fidsely  returned  nulla  bona. 

Gray^  for  the  defendant. — The  words  in  the  first  count 
^dnly  levied"  mean  a  seizure,  not  a  sale;  if  they  mean  a 
sale,  the  plea  is  an  answer,  because  it  shews  that  there  was 
no  sale.  The  sheriff  having  been  served  with  the  order 
for  protection,  had  no  right  to  sell  the  goods.  The  133rd 
section  of  the  Bankrupt  Law  Consolidadon  Act,  1849,  only 
tendered  ▼alid,asagainst  the  assignees,  an  execution  executed 
by  seizure  and  tale.  The  order  for  protection  had  a  retro- 
spective operation  so  as  to  divest  the  right  of  the  execu- 
tion creditors  to  the  goods.  Notice  to  an  execudon  cre- 
ditor that  his  debtor  has  filed  a  petition  for  arrangement 
under  the  21 1  th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  is  notice  of  an  act  of  bankniptcy  within  the 
meaning  of  the  133rd  section,  provided  an  adjudication  of 
bankruptcy  is  filed  within  two  months  after  the  petition  for 
arrangement  is  dismissed:  Edwards  v.  -Oairiel  {b).  So 
here  the  proceedings  upon  the  petition  might,  under  the 
223rd  section,  terminate  in  bankruptcy;  and  if  the  sheriff 
sold  the  goods,  he  would  in  that  event  be  liable  to  the 
assignees.  It  is  impossible  for  the  sheriff  to  tell  whether 
or  no  bankruptcy  will  supervene;  and  he  has  no  other 
course  than  to  stay  the  execution.     [Martin,  B. — Where  a 

(a)  11  A.&E.  859. 

(b)  6  H.  &  N.  701.    In  error  ante,  p.  520. 
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person  has  a  vested  right,  a  statute  ought  not  to  be  con- 
strued so  as  to  deprive  him  of  that  right,  unless  its  language 
is  plain  and  unambiguous]  No  effect  can  be  given  to  the 
language  of  the  Act,  without  holding  that  the  order  ope- 
rates on  the  execution,  for  otherwise  the  property  of  the 
debtor  would  not  be  protected  from  the  process.  [JFbZ/oeAj 
C.  B. — If  the  petitioner  is  in  prison,  the  Court  may  order 
his  release,  but  no  power  is  given  to  the  Court  to  stay  an 
execution  against  his  goods.]  The  power  to  grant  pro- 
tection from  process  against  his  property  is  without  limi- 
tation, but  the  power  to  release  him  from  custody  is  either 
absolutely  or  on  condition*  If  the  Court  had  directed  the 
oflBcial  assignee  to  take  possession  of  the  goods  he  might 
have  done  so,  and  the  sheriff  could  not  have  proceeded 
to  sell  them.  [Martin,  B. — Suppose  the  petition  is  dis- 
missed,  what  is  to  become  of  the  goods  ?  The  statute  does 
not  say  that  they  shall  be  restored  to  the  sheriff.]  When 
the  protection  ceased  the  sheriff  might  retake  them.  But 
assuming  that  the  sheriff  ought  not  to  have  relinquished 
possession  of  the  goods,  the  return  of  nulla  bona-is  under  the 
circumstances  true.  If  the  effect  of  the  order  is  to  prevent 
the  sheriff  from  selling  the  goods,  what  other  return  could 
he  make  ?  ^Martin,  B. — That  the  goods  remained  in  his 
hands  for  want  of  buyers.] — Secondly,  if  the  order  operated 
to  protect  the  goods  from  process,  the  plea  is  an  answer  to 
the  first  count,  for  there  were  no  goods  upon  which  the 
sheriff  could  levy. 

Montague  Smith,  in  reply,  cited  Foster  v.  AUanson  (a). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — The   questions  in  this  case  arose   upon 

(a)  2  T.  R.  479. 
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demarrersy  and  the  substantial  one,  upon  which  all  the  others 
depend,  was  whether  a  protection  of  the  property  of  a 
trader  under  the  211th  section  of  the  Bankrupt  Act,  1849  v. 

HlYITARD. 

(12  &  13  Vict  c.  106),  operated  to  disentitle  a  judgment 
creditor  to  the  benefit  of  a  fieri  facias  levied  by  seizure 
upon  the  goods  of  the  trader  before  the  presentation  of  his 
petition.  We  think  it  does  not.  The  section  enacts  that 
the  trader  may  present  a  petition  to  the  Court  praying  that 
his  person  and  property  may  be  protected  firom  all  process 
until  further  order,  and  the  Court  shall  have  power  to 
grant  such  protection  and  to  renew  it  from  time  to  time. 
Prima  facie,  these  words  are  to  be  read  as  prospective  and 
not  retrospective,  and  would  therefore  mean  that  the  pro- 
tection was  to  be  from  process  subsequently  put  in  force ; 
and  we  find  nothing  in  the  enactment  upon  this  head  to 
give  it  a  retrospective  operation.  The  section  proceeds  to 
provide  for  the  case  of  the  petitioner  being  in  prison,  but 
nothing  whatever  is  to  be  found  with  respect  to  goods  in 
the  hands  of  the  sheriff  under  a  fieri  facias,  and  if  the 
legislature  intended  that  the  official  assignee,  or  the  mes- 
senger, should  take  possession  of  the  goods  under  the 
213th  section,  free  from  the  lien  of  the  execution,  we  think 
that  some  provision  would  have  been  made  for  the  restora- 
tion of  the  goods  to  the  sheriff  in  the  event  of  the  petition 
being  dismissed,  but  there  is  none  such.  The  133rd  section 
was  referred  to  by  the  learned  counsel  for  the  defendant  as 
shewing,  that  in  order  to  protect  an  execution  against  the 
title  of  assignees  it  must  be  executed  and  levied  by  seizure 
and  Male ;  and  no  doubt  this  is  so,  but  no  such  words  are 
to  be  found  in  the  211th  section,  and  we  do  not  think  we 
can  supply  them.  The  general  principle  of  law  is  that 
**  vigilantibus  jura  subvenient,"  and  we  think  a  construction 
cannot  be  given  to  the  enactments  of  the  legislature  which 
would  deprive  a  creditor  of  a  right  actually  existing  and 
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vested  in  him  unleas  thej  be  dear  sod  diieet  upon  tbe 
point.  There  were  some  esses  cited  not  bearing  directly 
upon  the  qoestiiHii  but  there  is  nothing  to  be  found  in  anj 
of  them  at  all  at  Tarianoe  with  the  yiew  above  expressed. 
We  therefore  think  the  plaintiflb  entitled  to  oar  judgment. 

Judgment  for  the  pluntiflb. 


Jan,  16w 


A  tndonmui 
received  a 
letter  in  the 
name  of  the 
defendant 
oontaininff 
an  order  for 
goods.    The 
goods  were 
sent  and 
returned  hjr 
the  defendant, 
on  the  ground 
that  he  had 
not  ordered 
them.    At  his 
request  the 
tradesnuui  sent 
him  the  letter 
containing  the 
order,  when  he 
wrote  to  the 
tradesman 
stating  that  in 
his  opinion, 
and  he  firmly 
beliered, 
the  letter  was 
written  bj  the 
dkintiff. — 
jaUi;  that  the 
statement, 
haTinff  been 
made  bona 
fide,  was  a 
privileged 
eommumca* 
tion. 


Cboft  V.  Stbybns. 

l^IBEL. — ^The  first  count  of  the  declaration  stated  that 
Messrs.  Bickards  and  Co.,  being  iron  merchants  and  manu* 
ftcturersy  received  a  certain  order  purporting  to  come  from 
the  defendant,  which  order  was  contained  in  a  letter  sent  to 
the  said  Messrs.  Rickards  and  Co.,  and  was  in  tbe  words 
and  figures  following  (that  is  to  say): — **  Major  Stevens  will 
thank  Mr.  Wood  to  send  a  government-pattern  target  to  S, 
Hanover  Square,  on  Wednesday  evening  at  eight  o'clock. 
Cash  on  delivery.  M.  S.  May  28."  And  the  said  Messrs. 
Rickards  and  Ca  forwarded  a  government-pattern  target  to 
the  defendant,  pursuant  to  the  said  order,  which  the  defend- 
ant returned  to  them,  on  the  aUeged  g^und  that  he  had  not 
given  the  said  order.  And  the  defendant  falsely  and  mali- 
cioDsly  wrote  and  published  of  the  plaintifi^,  in  a  letter  sent 
and  addressed  to  the  said  Messrs.  Rickards  and  Co.,  the 
defamatory  words  following  (that  is  to  say); — ^^ Gentlemen. 
With  reference  to  your  letter  desiring  you  to  send  me  an 
iron  target"  (meaning  by  the  last  mentioned  letter  the  said 
letter  containing  the  said  order),  **  I  beg  to  say,  that  on 
comparing  that  and  other  letters  with  letters  in  the  ofllce  in 
the  handwriting  of  Dr.  Croft"  (meaning  the  plaintiff)^  <'I 
have  no  hesitation  in  sayings  as  my  firm  opinion,  that  all 
the  letters  are  in  his  handwriting**  (meaning  to  express  an 
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opinion  that  the  said  letter  containing  the  said  order  was  in  1862. 
the  plaintiff's  handwriting,  and  that  the  plaintiff  had  written 
the  said  order  (ictitiously,  and  for  the  purpose  of  deceiving 
the  said  Messrs.  Rickards  and  Co.,  and  meaning  also  that 
certain  other  fictitious  letters  of  a  similar  nature  had  been 
written  by  the  plaintiff^) ;  "  If  you  take  proceedings,  I  am 
willing  to  state  this  on  oath.  I  give  you  Dr.  Croft's  address 
opposite. — Yours  obediently,  W.  B.  Stevens." 

Second  count. — That  the  defendant  falsely  and  maliciously 
wrote  and  published  of  the  plaintiff,  and  concerning  the 
order  in  the  first  count  mentioned,  in  a  letter  sent  to  the 
i^aid  Messrs.  Rickards  and  Co.,  the  defamatory  words  follow- 
ing (that  is  to  say): — 

**  Gentlemen. — Agreeably  to  the  request  contained  in  your 
communication  of  this  day,  I  beg  to  return  the  inclosed 
letter  alhided  to"  (meaning  the  letter  in  the  first  count 
mentioned,  containing  the  order  therein  mentioned),  *^and 
which  I  firmly  believe  to  be  written  by  Dr.  Croft ;"  (mean- 
ing to  express  the  defendant's  belief  that  the  plaintiff  had 
written  the  said  letter  fictitiously,  and  for  the  purpose  of 
deceiving  the  said  Messrs.  Rickards  and  Co.  under  the  cir- 
cumstances in  the  first  count  mentioned). 

Third  count. — That  the  defendant  falsely  and  maliciously 
wrote  and  published  of  and  concerning  the  order  in  the  first 
count  mentioned,  in  a  letter  sent  to  the  said  Messrs.  Rickards 
and  Co.,  the  defamatory  words  following  (that  is  to  say): — 

"  Gentlemen. — I  return  Dr.  Croft's"  (meaning  the  plain- 
tiff) "  letter.  You  are  quite  welcome  to  tell  Dr.  C." 
(meaning  the  plaintiff)  ^  that  your  accusation  was  founded 
on  my  expressing  my  opinion,  founded  on  comparison  of 
his  letters,  that  the  letter  to  you,  ordering  the  target,  was  in 
his  handwriting,  and  I  still  adhere  to  that  opinion"  (mean- 
ing to  say  that  the  defendant  still  adhered  to  the  opinion 
that  the  letter  in  the  first  count  mentioned  bad  been  written 
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1862.  by  tbe  plaintiflP  fictitiously,  and  for  the  purpose  of  deceiving 
the  said  Messrs.  Rickards  and  Co.  under  the  circumstances 
in  the  first  count  mentioned). 

Plea. — Not  guilty. 

At  the  trial,  before  fVilliams,  J.,  at  the  last  Croydon 
Summer  Assizes,  it  appeared  that  the  plaintiff  was  the  pro- 
moter of  a  volunteer  regiment  called  **  The  1st  Middlesex 
Artillery  Volunteers,"  of  which  he  had  been  appointed 
captain.  The  defendant  was  honorary  secretary  and  adju- 
tant to  the  regiment.  Dissensions  arose  between  the  plain- 
tiff and  some  members  of  the  regiment,  in  consequence  of 
which  he  retired.  Shortly  after,  numerous  letters,  purport- 
ing to  be  written  by  the  defendant,  were  received  by  trades- 
men, servants  and  other  persons,  containing  orders  for  goods 
of  various  kinds,  to  be  delivered  at  the  head  quarters  of  the 

regiment  in  Hanover  Square,  and  making  appointments  to 

• 

meet  the  tradesmen  at  that  place.  Amongst  other  letters 
was  the  one  set  out  in  the  first  count  of  the  declaration, 
purporting  to  be  written  by  tbe  defendant  to  Messrs.  Rickards 
&  Co.,  and  containing  an  order  for  a  government  pattern 
target.  The  tai^et  was  sent,  and  returned  by  the  defendant 
on  the  ground  that  he  had  not  given  the  order,  and  he 
requested  to  see  the  letter  containing  it  The  letter  was 
sent  to  him,  and  in  tbe  course  of  his  communications  with 
Messrs.  Rickards  &  Co.  he  wrote  the  alleged  defamatory 
letters  set  out  in  the  declaration. 

It  was  submitted,  on  behalf  of  the  defendant,  that  these 
letters  were  privileged  communications.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  the  defendant  had  written 
the  letters  bon&  fide  and  without  malice,  believing  the  state- 
ments contained  in  them  to  be  true.  The  jury  found  in  tbe 
affirmative,  and  a  verdict  was  entered  for  the  plaintiff  with 
6L  damages,  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  him,  if  the  Court  should  be  of 


HIULRY  TEAM,    25    VICT.  573 

opinioD  that  the  letters  to  Messrs.  Rickards  were  privileged 
communications. 

Shee^  Sent,  in  last  Michaelmas  Term,  obtained  a  rule  v, 

nisi  accordmgly ;  against  which 

Hawkins  {Kennedy  with  him)  shewed  cause. — The  letters 
were  not  privileged  communications,  inasmuch  as  they  were 
not  written  in  answer  to  any  inquiry  by  Messrs.  Rickards 
and  Co.  whether  the  defendant  knew  the  handwriting  of 
the  letter  containing  the  order,  but  they  were  a  voluntary 
statement  of  matter  reflecting  on  the  plaintiff.  [Martin^  B.— 
The  jury  have  found  that  they  were  written  by  the  defendant 
bon&  fide,  and  therefore  they  are  merely  the  expression  of 
his  opinion.  Wilde^  B. — I  doubt  whether  they  are  libellous, 
but  if  they  are,  the  communication  was  privileged.]  They 
impute  to  the  plaintiff  that  he  has  been  guilty  of  the  dis- 
creditable act  of  writing  an  order  for  goods  in  the  defendant's 
name.  [Martin^  B. — Suppose  a  letter  is  written  to  a  trades- 
man in  the  name  of  a  certain  person,  containing  an  order  for 
goods,  and,  when  they  are  sent,  the  person  says  that  it  is  not 
his  handwriting  but  he  believes  it  to  be  the  handwriting  of 
A.  B.,  surely  that  is  a  privileged  communication.  Wilde^  B. 
— Messrs.  Rickards  and  Co.  had  an  interest  in  ascertaining 
in  whose  handwriting  the  letter  was.]  They  did  not  ask 
the  defendant :  he  applied  to  them  for  the  letter  containing 
the  order,  and  upon  its  being  sent  to  him  wrote  the  defama- 
tory matter.  [Polhckj  C.  B. — ^All  the  defendant  says  is, 
'*  that  letter  is  not  in  my  handwriting,  but  I  think  it  is  in 
the  defendant's.**  Martin,  B. —  Toogoad  v.  Spyring{a)  is 
an  authority  in  point.  There  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  said: — **If  fairly  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly  made,  such 
communications  are  protected  for  the  common  convenience 

(a)  1  C.  M.  &  R.  181. 
P  P  2 
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and  welfare  of  society ;  and  the  law  has  not  restricted  the 
right  to  make  them  within  any  narrow  limits.'^ 

Shecy  Serjt.,  and  Wathin  Williamsy  appeared  in  support  of 
the  rule,  but  were  not  called  upon  to  argue. 


Per  Curiam  (a). — The  rule  must  be  absolute  to  enter  the 
Terdict  for  the  defendant* 

Rule  absolute. 

(a)  Pdhck,  C.  B.,  Martin^  B.,  and  WUde^  B. 


Jan,  11. 


Tregelles  and  Another  v.  Sewelu 


J.  HE  declaration  stated,  that  the  defendant  agreed  to  sell 
and  deliver  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  buy 
of  the  defendant,  300  tons  of  Old  Bridge  iron  rails  (ex- 
cluding Barlow's  section)  9X5L\A8. 6d.  per  ton, to  be  delivered 
at  Harburgh,  cost,  freight  and  insurance,  payment  by  net 
andiMmSi*  .  cash  in  London,  less  freight,  upon  handing  bill  of  lading 
and  policy  of  insurance ;  a  dock  company's  weight  note  or 
captain's  signature  for  weight  to  be  taken  by  the  buyers  as  a 


Flaintifb 
bought  of  the 
defendant 
"300  tons  Old 
Bridge  rails 
at  5/.  I4s.  6d. 
pep  ton,  flte- 
liuered  at 
Harburgh, 


payment  by 
net  cash  in 
London,  less 
freight,  upon 

handing  bill  of  voucher  for  the  quantity  shipped.  And  the  plaintiffs  duly 
policy  of  in-  paid  the  defendant  the  price  of  the  said  goods,  and  did  all 
dock  com-  things  necessary  on  their  part,  and  all  things  happened 
noteop^ap^*  which  •  were  necessary  to  entitle  them  to  have  the  said 
tain'Bgigna-      goods  delivered  to  them  at  Harburgh,   according  to   the 

weight  to  be  ^  ■         , 

taken  by  buyers  as  a  voucher  for  the  quantity  shipped." — Held,  in  the  Court  of  Exchequer 
(and  a&med  in  the  Exchequer  Chamber),  that,  according  to  the  true  construction  of  the 
contract,  the  defendant  did  not  undertake  to  deliver  the  iron  at  Harburgh,  but  that  when  he 
put  it  on  board  a  ship  bound  for  that  place  and  handed  to  the  plaintiifs  the  policy  of  insurance 
and  other  documents,  his  liability  cea»ed  and  the  goods  were  at  the  risk  of  the  purchaser. 
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Said  contract^  and  a  reasonable  and  proper  time  for  the        1862. 
said  delivery  elapsed  before  this  suit :  Yet  the  defendant ,  m^""^''^^ 
did  not  deliver  the  said  goods  according  to  the  said  contract,.  ^^ 

but  only  delivered  a  part  thereof,  and  the  residue,  amounting 
to  twenty-one  tons,  have  never  been  delivered  to  them,  &c. 
Pleas. — First :  that  the  defendant  did  not  agree  as  alleged. 
Secondly :  that  the  defendant  agreed  to  sell  to  the  plaintiffs, 
and  the  plaintiffs  agreed  to  buy  of  the  defendant,  300  tons 
Old  Bridge  rails  (excluding  Barlow's  section)  at  51, 14«.  6(L 
per  ton,  delivered  at  Harburgh,  cost,  freight  and  insurance, 
payment  by  net  cash  in  London,  less  freight,  upon  handing 
bill  of  lading  and  policy  of  insurance;  dock  company's 
weight  note  or  captain's  signature  for  weight  to  be  taken  by 
buyers  as  a  voucher  for  the  quantity  shipped :  that  the  said 
300  tons  Old  Bridge  rails  herein  mentioned  are  the  same 
300  tons  Old  Bridge  rails  in  the  declaration  mentioned,  and 
that  save  upon  the  terms  aforesaid  the  defendant  did  not 
agree  to  sell  to  the  plaintifis  the  said  300  tons  Old  Bridge 
rails  in  the  declaration  mentioned :  that  the  defendant  duly 
shipped  the  residue  of  the  goods  in  the  declaration  men- 
tioned, consigned  to  the  plaintiffs  at  Harburgh,  on  board  a 
ship  called  ^*  The  Roelina  Oesten"  for  delivery  to  the  plain- 
tiffs at  Harburgh ;  and  the  said  ship  with  the  said  goods 
on  board  afterwards  set  sail  from  London  for  Harburgh : 
that  the  defendant  duly  obtained  the  bill  of  lading  of  the 
Bsiid  goods,  and  effected  a  policy  of  insurance  on  the  said 
goods  for  the  said  voyage  from  London  to  Harburgh :  that, 
in  pursuance  of  the  said  agreement,  the  defendant  handed 
the  said  bill  of  exchange  and  policy  of  insurance  to  the 
plaintifis,  who  accepted  the  same ;  and  thereupon  in  London 
and  in  pursuance  of  their  said  agreement  paid  to  the  defend- 
ant a  large  sum,  to  wit,  107/.  2$.  2d,i  being  the  price  of  the 
said  goods  at  the  rate  aforesaid,  less  the  amount  of  freight 
payable  in  respect  of  their  transmission  by  the  said  vessel  to 
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1S62.        Harburgh  on  the  said  voyage,  and  of  which  aaid  bill  of 

f^'^'^^'^^      lading  and  policy  of  insurance  the  pluntifls  have  thence- 

9.  forth  continually  retained  the  possession :  that  Harbaigh 

SSWELL. 

aforesaid  was  and  is  the  Harburgh  in  the  declaration 
mentioned,  and  is  in  parts  beyond  the  seas,  to  wit,  in 
Holland. 

The  plaintifis  joined  issue  on  the  first  plea. 

Demurrer  to  second  plea,  and  joinder  therein. 

The  demurrer  came  on  for  argument  in  Michaelmas 
Term,  I860  (Nov.  14),  when  the  Court  ordered  the  argu- 
ment to  stand  over  until  after  the  trial  of  the  issue  in  feet. 

The  issue  in  fact  was  tried  before  Martin,  B.,  at  the 
London  Sittings  after  Trinity  Term,  1361,  when  the  follow- 
ing facts  appeared. — ^The  plaintiffs  and  defendant  were  iron 
merchants  in  London,  and  the  action  was  brought  to  recover 
damages  for  the  non-delivery  of  a  balance  of  twenty  tons, 
one  quarter  and  eighteen  pounds  of  iron  rails,  pursuant  to 
the  following  contract: — 

**  70,  Comhill,  London, 

*'4  March,  1858. 

"  Bought  for  Account  of  Messrs.  Tregelles  and  Taylor, 

"From  John  Sewell,  Esq. 
'*  300  tons  Old  Bridge  Rails  (excluding  Barlow's  section) 
at  Five  pounds,  fourteen  shillings  and  sixpence  (5/.  14#.  6d,) 
per  ton,  delivered  at  Harburgh,  cost,  freight  and  insurance ; 
payment  by  net  cash  in  London,  less  freight,  upon  handing 
bill  of  lading  and  policy  of  insurance ;  a  dock  company's 
weight  note  or  captain's  signature  for  weight  to  be  taken  by 
buyers  as  a  voucher  for  the  quantity  shipped. 

"  Commisson  to  buyers  l|2  ®/o. 

**  William  Richardson,  Broker." 

On  the  18th  March,  1858,  the  defendant  shipped  on 
board  the  "  Roelina  Oestra,"  a  vessel  then  lying  in  the  port 
of  London  and  bound  for  Harburgh,  the  twenty  tons,  one 
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quarter  and  eighteen  pounds  of  iron  rails^  and  received 
from  the  master  the  usual  bill  of  lading,  making  the  same 
deliverable  at  Harburgh  unto  order  or  assigns  on  payment 
of  freight^  &a  On  the  same  day  the  defendant  effected,  at 
his  own  expense,  a  valued  policy  for  132/.,  on  the  iron  so 
shipped ;  it  being  insured  free  from  particular  average,  unless 
the  ship  should  be  burnt,  sunk  or  stranded.  On  the  25th 
March,  the  defendant  handed  to  the  plaintiffs  the  bill  of  lading 
indorsed  in  blank,  together  with  the  policy,  and  the  plaintifis 
then  paid  the  defendant  in  London  107/.  2«.  2dl,  being  the 
price  of  the  iron  less  7/.  lOs.  2d,  for  freight  payable  under  the 
bill  of  lading.  The  vessel  left  London  on  the  28th  March, 
1858,  with  the  iron  rails  on  board,  bound  for  Harbmigh, 
and  having  encountered  a  storm  was  obliged  to  put  into  the 
port  of  DelfzyL  In  order  to  raise  funds  to  repair  the  vessel 
and  enable  her  to  prosecute  her  voyage,  the  captain  executed 
a  bottomry  bond  on  the  ship,  cargo  and  freight  On  the 
completion  of  the  repairs  the  ship  again  put  to  sea,  and 
arrived  at  Harbuigh  with  the  iron  on  board  in  July,  1858. 
The  amount  due  on  the  bottomry  bond  not  having  been 
paid,  the  holders  instituted  legal  proceedings ;  and  a  judicial 
decree  of  execution  was  obtained  against  the  ship  and  caigo, 
including  the  iron  in  question,  under  which  they  were  sold 
and  the  proceeds  paid  to  the  bondholders. 

The  defendant's  counsel  objected  that  the  contract  did 
not  support  the  declaration ;  and  they  tendered  evidence  as 
to  the  mercantile  meaning  of  the  contract.  The  learned 
Judge  was  of  opinion  that  the  contract  did  support  the 
declaration,  and  he  refused  to  admit  the  evidence  tendered, 
on  the  ground  that  the  construction  of  the  contract  was  a 
question  of  law  for  the  Court ;  and  his  lordship  directed  a 
verdict  for  the  plaintifis  for  an  amount  of  damages  agreed 
on,  reserving  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him  if  the  Court  should  be  of  opinion  that  the 
contract  did  not  support  the  declaration. 
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Shee^  Serjt.9  in  last  Michaelmas  Term  obtained  a  rule  nisi 
accordingly,  or  for  a  new  trial,  on  the  ground  that  the 
learned  Judge  ought  to  have  received  evidence  as  to  the 
meaning,  in  mercantile  usage  and  understanding,  of  the 
contract. 

CfMalley  (with  whom  was  Z.  Kelly)  shewed  cause. — If 
the  contract  be  read,  according  to  the  plain  meaning  of  the 
words,  as  a  letter,  or  other  document,  not  a  mercantile  con- 
tract, its  meaning  is  this: — ''I  undertake  to  pay  5/.  \As.  6d. 
for  every  ton  you  deliver  to  me  at  Harburgh."     The  de- 
fendant's interpretation  of  the  contract  is,  that  the  words 
^Melivered  at  Harburgh"do  not  mean  that  the  goods  are  to 
be  delivered  at  Harburgh,  but  that  the  5L  I4s.  6d.  per  too 
is  to  include  every  charge  up  to  their  delivery  at  Uarburgh. 
If  that  construction  be  adopted  there  is  no  place  of  delivery ; 
and  the  words  ^'delivered  at  Harburgh**  apply  only  to  what 
is  to  be  paid,  not  to  the  delivery  of  the  goods.     Besides,  if 
the  words  '*  delivered  at  Harburgh"  refer  only  to  what  is 
included  in  the  51.  14«.  6(/.,  viz.,  all  charges   up  to  the 
delivery  at  Harburgh,  the  words  ''cost,  freight  and  insur- 
ance" are  superfluous.     [Wilde,  B. — On  the  other  hand,  if 
the  meaning  is  ''  to  be  delivered  at  Harbui^h,"  what  neces- 
sity is  there  for  insurance  ?]     The  goods  are  to  be  paid  for 
in  London,  and  the  purchaser  has  a  right  to  say  '*  I  will  not 
pay  for  goods  to  be  delivered  at  Harburgh,  unless  you  give 
me  some  security,  beyond  your  personal  security,  that  yon 
will  perform  your  contract :  let  me  have  a  policy  of  insur- 
ance and  I  will  advance  you  the  money  before  the  bargain 
is  complete."  Again,  the  words  ''upon  handing  bill  of  lading 
and  policy  of  insurance ;   a  dock  company's  weight  note 
or  captain's  signature  for  weight  to  be  taken  by  buyers  as  a 
voucher  for  the  quantity  shipped,"  point  to  the  distinction 
between  the  shipping  and  the  delivery.     The  purchaser  in 
effect  says,  "  I  will  not  accept  as  a  fulfilment  of  your  con- 
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tract  anything  else  than  a  delivery  at  Harbuigb,  but  for  the        1862. 
purpose  of  securing  me  the  money  I  advance,  and  of  ascer-     J^"'^^'^^ 

'^       \  ^  ^      ^  '  TBS0ELLB8 

taiuing  that  the  goods  are  really  shipped,  I  must  have  not  v- 

only  a  policy  of  insurance  but  proof  that  the  goods  covered 
by  it  have  been  put  on  board."   If  that  construction  be  put 
upon  the  contract,  the  whole  is  consistent,     [Martin^  B. — 
Suppose  the  contract  was  this: — *^  The  defendant  agrees  to 
sell  to  the  plaintiffs,  and  the  plaintiffs  agree  to  buy  300  tons 
Old  Bridge  rails  at  5/.  14«.  ^d.  per  ton,  cost,  freight  and  in- 
surance, delivered  at  Harbuigh";  might  not  that  mean  that 
the  6L  lAs.  6d.  was  to  be  the  price  of  the  iron,  including  the 
freight,  insurance  and  costs  up  to  the  delivery  at  Harburgh, 
the  payment  being  by  net  cash  in  London  ?]  However  that 
might  be,  the  words  **  delivered  at  Harburgh"  following  the 
words  ''  5/.  14i.  6d.  per  ton,"  mean  for  every  ton  delivered 
at  Harburgh.     [Channellf  B. — If  the  contract  had  been 
**  bought  300  tons  Old  Bridge  rails^  delivered  at  Harburgh," 
it  would  be  the  same  as  *^  to  be  delivered  at  Harburgh."   It 
is  immaterial  that  the  words  *'  to  be"  are  omitted.     Martin^ 
B. — Payment  is  to  be  made  in   London,  and  in   general 
persons  do  not  pay  until  they  get  that  which  they  have 
bought.     Then  the  purchaser  was  to  have  a  policy  of  insur- 
ance, which  is  usually  considered  as  equivalent  to  the  goods. 
You  must  contend  that,  though  the  vendor  has  parted  with 
the  goods  and  the  policy  of  insurance,  he  is  nevertheless 
liable  in  the  case  of  loss  to  return  the  purchase  money.] 
The  insurance  is  not  to  be  effected  by  the  purchaser,  but 
the  vendor  is  to  choose  the  underwriter,  and  the  purchaser 
would  have  to  depend  on  the  solvency  of  the  person  whom 
he  might  select.     The  policy  is  not  to  be  a  security  for  the 
goods  delivered,  but  for  the  money  advanced.  The  transac- 
tion resembles  the  deposit  of  title  deeds  as  a  security  for  a 
loan.     There  is  a  pre-payment  which  to  some  extent  is  a 
loan.     [^Martirif  B. — This  is  in  reality  an  action  for  money 
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1862.        b^d  AQ^  received ;  but  the  fiict  that  the  money  was  to  be 

V-— v---^      pQ^(}  iQ  Ixindon,  and  that  the  captain's  signature  for  weight 

V.  was  to  be  conclusive,  are  strong  circumstances  to  shew  that 

the  contract  was  to  be  completed  in  London,  and  if  soi 

according  to  the  ordinary  rule,  money  pdd  under  a  contract 

cannot  be  recovered  back.] 

Shee^  Serjt,  and  Hodgson^  appeared  to  support  the  rule, 
but  were  not  called  upon  to  argue. 

Pollock,  C.  B. — It  is  for  the  Court  to  say  what  is  the 
meaning  of  this  contract,  and  I  am  of  opinion  that  the  real 
contract  between  the  parties  is  this: — ^The  plaintiflb  bay  of 
the  defendant  300  tons  of  iron  rails,  and  the  price  is  to  be 
paid  in  London.   The  rails  are  to  be  shipped  for  ELarbuigb. 
Then,  what  is  the  seller  to  do?     He  is  to  insure  them  and 
pay  freight  for  them  to  Harbui^h,  and  when  he  has  done 
that,  and  is  in  a  condition  to  hand  over  the  bills  of  lading 
and  the  policy  of  insurance,  he  is  entitled  to  receive  the 
price.     In  general,  where  the  purchase  money  has  been 
paid,  it  cannot  be  recovered  back  unless  the  contract  has 
failed.    The  question  is,  what  is  the  meaning  of  this  docu- 
ment, supposing  it  had  been  expanded  and  the  parties  had 
inserted  in  it  all  conditions,  and  had  anticipated  unfcxeseen 
accidents  for  which  they  did  not  provide  because  they  did 
not  contemplate  every  contingency;  (although  it  would  not 
be  worth  while,  in  the  ordinary  commerce  of  the  world, 
that  that  should  be  done.)     It  seems  to  me  that  the  docu- 
ment may  be  thus  explained : — ''1  buy  of  yon :  yon  are  to 
ship  and  insure  the  goods  which  are  to  go  to  Harburgb,aod 
if  yon  do  all  that  I  will  pay  you  for  them  in  London."  That 
being  done,  the  question  is  whether  the  seller  is  bound  to 
refrind  the  money  paid  as  the  price  of  the  goods.     In  the 
absence  of  any  evidence  as  to  what  the  parties  meant,  the 
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general  principle  must  prevail,  viz.,  that  where  money  is 
paid  under  a  contract  it  cannot  be  recovered  back  unless 
it  is  clear  that  such  was  the  intention  of  the  parties.  For 
these  reasons  I  think  that  the  rule  ought  to  be  absolute  to 
enter  the  verdict  for  the  defendant. 

There  will  also  be  judgment  for  the  defendant  on  the 
demurrer. 

Martin,  B. — I  am  also  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  defendant.  At  the  trial  I  entertained 
a  strong  impression  that  the  plaintifiis'  counsel  were  right, 
but  my  view  has  been  altered  by  considering  that  a  docu- 
ment of  this  kind  ought  to  be  construed  according  to  the 
known  practice  of  merchants  in  respect  of  such  transactions. 
Now  the  contract  is  this : — The  defendant  agrees  to  sell,  and 
the  plaintifis  agree  to  buy,  '*300  tons  Old  Bridge  rails  at 
57.  I4s.  6d.  a  ton."  Assuming  the  stipulation  with  respect  to 
the  delivery  of  the  goods  was  not  inserted  in  the  contract, 
it  would  go  on,  **  payment  by  net  cash  in  London,  less 
freight,  upon  handing  bill  of  lading  and  policy  of  insurance ; 
a  dock  company's  weight  note  or  captain's  signature  for 
weight  to  be  taken  by  buyers  as  a  voucher  for  the  quantity 
shipped."  If  that  had  been  the  contract,  I  apprehend  it 
would  mean  exactly  what  the  parties  would  be  expected  to 
agree  to.  There  was  a  sale  of  goods  in  London,  to  be 
shipped  for  Harburgh,  but  the  transaction,  as  regards  the 
vendor  and  vendees,  was  to  be  completed  in  England.  The 
goods  were  to  be  put  on  board  by  the  vendor,  and  he  was 
to  receive  a  dock  company's  receipt  for  the  weight,  or  the 
signature  of  the  captain,  and  he  was  to  take  that  to  the 
vendees,  who  were  then  to  pay  him  at  the  rate  of  5/.  I4s.  6d» 
a  ton,  deducting  the  amount  of  the  freight.  That  would  be 
a  common  and  ordinary  transaction.  Then  the  question  is 
whether  the  insertion  of  the  words,  *' delivered  at  Harburgh, 
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1862.  ^^^  freight  and  insurance"  leads  to  a  different  condmon. 
It  seems  to  me  that  their  more  natural  meaning  is  the  tme 
meaning,  and  that  when  5L  I  As.  Sd.  was  mentioned  the 
parties  were  desirous  of  ascertaining  beyond  all  doubt  what 
was  included  in  that  amount  It  is  as  if  they  had  said : — 
^^Take  notice,  the  5L  Us.  6d.  is  to  cover  the  cost  of  the  iron, 
the  freight  from  London  to  EUurbuigh,  and  the  premium  on 
the  policy  of  insurance."  It  is  argued  that  this  gives  the 
vendor  the  power  of  selecting  an  underwriter,  and  he  might 
possibly  select  one  who  would  not  be  responsible  in  the 
event  of  a  loss.  But  no  one  contemplates  the  insolvency  of 
an  underwriter;  it  is  after  the  contract  is  made  that  any 
difficulty  arises.  We  ought  not  to  assume  that  a  contract 
would  be  made  with  a  man  who  could  not  perform  his  part 
of  it.  We  must  consider  this  policy  as  a  merchant  would  do, 
viz.,  as  a  substitute  for  the  goods.  Taking  the  whole  contract 
together,  though  it  is  by  no  means  clear,  and  there  may  be  a 
reasonable  doubt  as  to  its  meaning,  yet  giving  it  the  best 
construction  I  can,  I  think  the  meaning  which  I  now  attach 
to  it  is  correct*  The  difficulty  I  had  was  whether  this  was  not 
a  contract  for  goods  to  be  delivered  at  Harbuigh.  I  give 
my  judgment  upon  the  point  rdsed  at  the  trial,  on  the  ground 
that  this  is  substantially  an  action  to  recover  back  money 
paid  under  a  contract  because  the  consideration  has  fiiiled. 
I  treat  it  as  an  action  for  money  had  and  received,  in  which 
the  plaintiff  must  shew  that  the  goods  were  not  delivered 
according  to  the  contract,  to  entitle  him  to  recover  back  the 
price.  On  consideration  I  think  the  true  meaning  of  the 
contract  is  this,  '*  When  you,  the  defendant^  have  performed 
what  you  were  bound  to  do,  and  put  the  goods  on  board  a  ship 
destined  for  Harbuigh,  and  handed  me  the  bill  of  lading  and 
a  policy  of  insurance,  I  will  pay  you  5L  14«.  ^d,  per  ton,  less 
the  freight."  The  defendant  having  done  all  he  was  bound  to 
do,  is  entitled  to  keep  the  money  he  got     The  construction 
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of  a  written  document  must  depend  upon  the  writings  and   .    18G2. 
DO  parol  evidence  is  admissible  to  alter  it. 


Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  The  action  is  brought  to  recover  compen- 
sation for  an  alleged  breach  of  contract  by  the  defendant, 
as  the  seller  of  these  goods.  I  do  not  stop  to  consider  the 
form  of  action — whether  it  is  substantially  an  action  for 
money  had  and  received,  or  an  action  to  recover  damages 
for  the  breach  of  contract  in  not  delivering  the  goods  at 
Harburgh.  In  whatever  way  the  action  is  considered,  if 
the  defendant's  construction  of  the  contract  be  correct,  he 
is  entitled,  upon  the  leave  reserved,  to  have  the  verdict 
entered  for  him.  I  give  no  opinion  as  to  whether  parol 
evidence  is  admissible  to  explain  the  contract,  because  that 
point  was  not  argued.  The  question  is,  what  is  the  true 
construction  of  the  contract  ?  No  doubt  the  parties  con- 
templated the  delivery  of  the  goods  at  Harburgh.  The 
defendant  was  to  be  the  seller  and  shipper  of  the  goods, 
and  their  price  was  not  to  exceed  51.  I4s.  6d.  per  ton,  in- 
cluding freight  and  insurance.  It  is  consistent  with  that 
that  there  should  be  a  stipulation  that  the  defendant,  upon 
complying  with  certain  conditions,  should  be  paid  the  cost 
price  and  insurance  in  London.  He  has  expressly  stipu- 
lated for  it,  and  he  has  a  right  to  retain  the  money  paid, 
although  the  goods  may  not  have  been  delivered  at  Har- 
bui^h.  It  is  said  that  the  contract  must  be  construed  as  if 
it  contained  a  stipulation  that  the  money  paid  was  to  be 
recovered  back  in  the  event  of  the  goods  not  being  delivered 
at  Harburgh.  In  my  opinion  that  is  not  the  right  construc- 
tion. The  cost  price,  less  freight,  is  to  be  paid  in  London, 
on  the  defendant  handing  over  the  bill  of  lading  and  policy 
of  insurance.  When  those  conditions  were  performed  the 
defendant  was  entitled  to  be  paid,  and  the  plaintiffs  have 
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1862.       no  right  to  recover  back  the  money  because  the  goods  have 
Tregbllbs    °^^  ^^^"^  delivered  at  Harburgh. 


V. 
SXWXIL. 


Wilde,  B. — I  have  come  to  the  same  conclasion*  One 
construction  of  this  document  is,  that  the  defendant  agreed 
to  deliver  the  goods  at  Harbuigh;  the  other  constroc- 
tion  is  that  he  only  bound  himself  to  put  the  goods  on 
board  a  ship  for  Harbuigh,  and  hand  over  the  bill  of  lading 
and  policy  of  insurance.  The  question  is,  which  of  these 
two  constructions  is  right?  Adopting  the  plaintifls'  con- 
struction, we  should  not  expect  to  find  any  stipulation  for 
payment  until  the  delivery  of  the  goods  at  Harburgh ;  and 
supposing  any  advance  was  made,  we  should  expect  to  find 
the  goods  remaining  in  the  hands  of  the  seller,  at  his  risk, 
and  that  he  would  retain  the  policy  of  insurance.  On  the 
other  hand,  if  all  the  defendant  undertook  was  to  ship  the 
goods  for  Harbuigh,  we  should  expect  to  find  that  the 
plaintifis  would  pay  the  money  at  once,  and  have  handed 
to  them  the  bill  of  lading  and  policy  of  insurance.  In  my 
opinion  this  was  not  an  advance,  but  a  pre*payment  There 
are  aU  the  elements  of  an  immediate  sale  as  soon  as  the  goods 
were  shipped  and  the  documents  handed  to  the  purchaser* 

Rule  absolute,  to  enter  the  verdict  for 
the  defendant. 

Judgment  for    the  defendant  on  the 
demurrer. 


The  plaintifis  having  appealed  to  the  Exchequer  Chamber, 
against  the  decision  of  the  Court  of  Exchequer  in  making 
the  above  rule  absolute,  and  having  also  taken  proceedings 
in  error  upon  the  judgment  for  the  defendant  upon  the 
demurrer, 
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Ltuh  {(yMaUey  and  Z.  Kelly  with  him)  argued  for  the        1862. 
plaiDtifis  (a), — The  argument  was  in  substance  the  same  as    f^T^^^"^ 
in  the  Court  below.     Covcls  t.  Bingham  (i)  was  cited  v- 

Hodgson  appeared  for  the  defendant,  but  was  not  called 
upon  to  argue. 

WiOHTMAN,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed,  both  with  respect  to 
the  rule  and  the  demurrer.  In  the  declaration  the  contract 
is  stated  as  if  the  plaintifls  agreed  to  buy  300  tons  of  iron 
rails, '<  to  be  delivered  at  Harburgh,"  whereas  it  appears  by 
the  second  plea  that  the  plaintiffs  agreed  to  buy  300  tons  of 
iron  rails,  'delivered  at  Harburgh."  The  question  then  is, 
what  is  the  construction  of  the  contract?  We  are  of  opinion 
that  the  true  construction  is  this — the  plaintifls  are  to  buy 
and  pay  for  the  iron  at  the  rate  of  &L  14«.  Qd.  per  ton,  and 
that  is  to  include  cost,  freight,  and  insurance,  the  defend- 
ant undertaking  to  insure  upon  the  voyage  to  Harburgh. 
Upon  the  delivery  of  the  goods  on  board,  a  dock  com- 
pany's weight  note  or  captain's  signature  for  weight  is  to  be 
a  voucher  for  the  quantity  shipped ;  and  payment  is  to  be 
made  by  net  cash  in  London,  less  the  freight,  upon  handing 
to  the  plaintifls  the  bill  of  lading  and  policy  of  insurance. 
Therefore,  as  soon  as  the  defendant  shipped  the  iron,  and 
delivered  to  the  plaintifls  the  policy  of  insurance  and  other 
documents,  he  did  all  that  he  was  required  by  the  contract 
to  do,  and  the  risk  between  London  and  Harburgh  was  a 
risk  which  the  plaintiff's  incurred.  It  is  not  that  the  defend- 
ant undertakes  to  deliver  the  iron  at  Harburg  at  all  events, 
but  that  the  plaintifls  shall  have  the  benefit  of  the  policy 

(a)  June  23.     Before  Wight-     Blackburn^  J. 
fiuui,  J.,  WUliams^  J,,  Cromptan,  (5)  2  £.  &  B.  836. 

J.,    WiUes,    J^  ByU$y    J.,    and 
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1862. 


Tbegelles 

V, 

Sbwell. 


of  insurance.     The  liability  of  the  defendant  ceased  when 

the  documents  were  handed  over. 

Judgments  affirmed  (a). 


(a)  See  instances  of  contracts 
in  somewhat  similar  language: 
Couturier  v.  Hastie,  8  Ezch.  40, 
9  id.  102,  5  H.  L.  670 ;  Covas  y. 
Binghamj  2  £.  &  B.  836 ;  Pennea 


y.  Alexander^  3  E.  &  B.  283; 
LivmggUm  y.  BaUiy  5  E.  &  B.  132 ; 
Simmd  y.  Braddoti,  2  C.  B.,  X.  S. 
324 ;  Tamvaco  y.  Lucas^  1  E.  &  £. 
581,  1  B.  &  S.  185. 


Jan,  14. 

A  salesman 
who  sells,  in  a 
public  market) 
meat  which 
is  afterwards 
found  to  be 
unfit  for 
human  food, 
but  which 
he  had  no 
means  of 
knowing,  or 
reason  to 
suspect,  was 
other  than 
good  and 
wholesome 
meat,  is  not 
liable  to  an 
action  upon 
an  implied 
warranty,  or 
for  money  had 
and  received ; 
norisheliablCi 
though  the 
market  is 
within  the  city 
of  London, 
to  an  action 
upon  the 
statute  14  &  15 
Vict.  c.  xci., 
8.52. 


Emmerton  t7.  Matiiews. 

JJECLARATION.— For  that  the  defendant,  by  warrant- 
ing  certain  meat  to  be  fit  for  human  food,  sold  the  same  to 
the  plaintiff;  whereas  the  same  was  not  fit  for  human  food. 
Whereby  the  plaintiff  lost  the  money  he  paid  to  the  defend- 
ant for  the  said  meat,  and  the  profit  he  would  have  made  by 
selling  the  same  to  customers,  &c. 

Pleas. — First:  that  the  defendant  did  not  warrant  as 
alleged.  Secondly :  that  at  the  time  of  the  alleged  war- 
ranty the  said  meat  was  fit  for  human  food. — Issues  thereon. 

At  the  trial,  before  the  Common  Serjeant,  at  the  Mayor^s 
Court,  London^  the  following  facts  appeared  (as  stated  in 
the  judgment  of  the  Court). — The  plaintiff  was  a  butcher, 
or  retailer  of  meat,  and  the  defendant  was  a  salesman  in 
Newgate  Market^  within  the  city  of  London. 

A  salesman  is  a  person  who  sells  on  commission  the  meat 
consigned  to  him  by  his  employers.  The  carcase  in  ques- 
tion had  been  sent  to  him  for  sale  in  the  usual  course  of 
his  business.  It  was  publicly  exposed  for  sale  in  Newgate 
Market :  it  looked  bright  to  the  eye,  and  appeared  to  be 
good  meat.  The  plaintiff  saw  it  and  bought  it,  believing 
it  to  be  such.  It  was  taken  to  his  shop,  cut  up,  and  several 
joints  were  retailed  to  different  customers.  On  being  cooked 
it  became  black  and  had  a  very  bitter  taste ;  and  it  must  be 
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taken  as  a  fact  in  the  case  that  it  was  not  fit  for  human        1862. 
food.     The  defect,  however,  was  such  that  it  could  not  be     eJJ]^]^[^,j 
detected  so  long  as  the  meat  was  raw,  and  appeared  only  ^' 

on  its  undergoing  the  process  of  cooking.  There  was  no 
evidence  that  the  defendant  knew,  or  had  the  means  of 
knowings  or  had  any  reason  to  suspect,  that  the  beef  in 
question  was  other  than  good,  wholesome  meat,  fit  for 
human  food.  The  plaintiff  bought  it  on  his  own  inspec- 
tion, and  there  was  no  actual  warranty,  nor  was  anything 
said  about  the  quality. 

These  were  the  facts  as  proved.  The  learned  counsel 
for  the  defendant  objected  that  there  was  no  evidence  of 
any  warranty.  It  was  then  agreed  by  the  counsel  on  both 
sides  that  there  was  no  fraud  on  the  part  of  the  defendant, 
and  no  knowledge  of  any  defect.  A  verdict,  by  consent, 
was  entered  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendant,  by  the  learned  Common  Serjeant,  to  enter  a 
nonsuit  The  plaintiff  was  to  be  at  liberty  to  amend  the 
declaration  in  any  way,  if  the  Court  should  be  of  opinion 
that  any  cause  of  action  existed  under  the  circumstances. 

D.  D.  Keane  having  obtained  a  rule  nisi  accordingly, 

J.  C.  Day  shewed  cause  in  last  Michaelmas  Term  (Nov. 
23). — The  plaintiff  is  entitled  to  recover  either  upon  an 
implied  warranty,  or  in  a  special  action  on  the  14  &  16  Vict, 
c.  zci.  s.  52,  or  for  money  had  and  received.  It  is  admitted 
that  there  was  no  express  warranty,  but  upon  the  sale  of 
meat  in  a  public  market  by  a  dealer,  he  impliedly  warrants 
that  it  is  fit  for  human  food.  The  law  prohibits  the  sale 
of  meat  unfit  for  human  food,  and  where  the  law  pro- 
hibits the  sale  of  an  article  of  a  particular  quality,  a  person 
who,  in  violation  of  the  law,  sells  it,  is  responsible  in  damages, 
for  there  is  an  implied  warranty  that  the  article  is  not  of 
that  quality  which  the  law  forbids  to  be  sold.      By  the 

TOL.  TIL — N.  8.  Q  Q  EXCH. 
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1862.       Statute  Judicium  Pillorise,  51  Hen.  3,  stat.  6,  a.d.  1266,  a 
^T^'''^^     jw'y  shall  inquire  "  if  any  butcher  do  sell  contagious  flesh, 
»•  or  that  died  of  munren.  Also  they  shall  inquire  of  cooks  that 

seethe  flesh  or  fish  with  bread  or  water,  or  any  otherwise,  that 
is  not  wholesome  for  roan's  body,  or  after  that  they  have 
kept  it  so  long  that  it  loseth  its  natural  wholesomenesa,  and 
then  seethe  it  again  and  sell  it ;  or  if  any  do  boy  flesh  of 
Jews,  and  then  sell  it  to  Christians."    Also,  by  a  statute  of 
uncertain  date  of  the  reigns  of  Hen.  3,  £dw«  1,  or  Edw.  2, 
c.  7,  **  A  butcher  that  selleth  swine's  flesh  measled,  or  flesh 
dead  of  the  murrain,  or  that  buyeth  flesh  of  Jews  and 
selleth  the  same  unto  Christians,  after  he  shall  be  couTict 
thereof  for  the  first  time,  he  shall  be  grievously  amerced ; 
the  second  time  he  shall  suffer  judgment  of  the  pillory ; 
and  the  third  time  he  shall  be  imprisoned  and  make  fine ; 
and  the  fourth  time  he  shall  forswear  the  town."     Again, 
by  "The  City  of  London  Sewers  Act,  1851,"  14  &  15  VicL 
c.  xci.  s.  52,  *'  If  any  butcher,  dealer  in  meat,  or  other  per- 
son, shall  expose  or  offer  for  sale  in  any  shop,  stall,  warehouse, 
building,  or  other  place,  any  unsound  or  unwiiolcsome  meat, 
&c.,  every  person  so  offending  shall,  for  every  ofience,  forfeit 
a  sum  not  exceeding  40«. ;  and  such  meat,  &c.,  shall  and 
may  be  seized,  carried  away,  and  dealt  with  bj  the  inspec- 
tors of  slaughter-houses  and  meat  in  such  manner  as  is 
hereinbefore  provided  touching  the  seizing  and  disposal  of 
unsound  meat."    It  is  immaterial  that  the  partj  exposing 
the  meat  for  sale  did  not  know  that  it  was  unwholesome  ; 
for  the  statute  has  prohibited  the  sale  of  such  meat ;  and 
where  the  law  requires  that  a  commodity  exposed  for  sale 
shall  be  of  a  particular  quality,  there  is  an  implied  warranty 
that  it  is  of  that  quality.     [ChanneH,  B.— As  a  matter  of 
public  policy,  the  authorities  may  seize  unwholesome  meat, 
but  it  does  not  follow  that  the  person  who  exposes  it  for 
sale  is  liable  to  the  penalty  if  he  did  not  know  that  it  was 
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unwholesome.]  In  Keilwey's  Rep.  91  (22  Hen.  7),  Frawike        1862. 

said  **  that  no  man  can  justify  sellinir  corrupt  victual,  but  an     J^^"""^ 

action  on  the  case  lies  aeainst  the  seller,  whether  the  victual  v- 

Mathiws. 
was  warranted  to  be  good  or  not     But  if  a  man  sells  me 

cloth  or  other  thing,  knowing  the  cloth  to  be  bad,  there  I 
am* deceived  'per  so  notice  demesne;'  and  in  that  case, 
because  '  quod  ipse  fuit  sciens,'  though  he  sold  it  without 
warranty,  still  he  shall  be  punished  by  writ  on  the  case. 
But  if  he  did  not  know  it,  he  shall  not  be  punished  unless 
he  has  warranted  the  article  to  be  good.**  That  distinction 
between  the  sale  of  victuals  and  other  commodities  has 
always  prevailed  [Martin,  B.— In  Bumby  v.  BoUett  (a) 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  observed 
that  the  authorities  lead  to  the  conclusion  that  there  is  no 
difference  between  the  sale  of  victuals  for  food  and  other 
articles,  except  that  dealers  in  victuak  are  not  merely 
responsible  under  the  same  circumstances  as  the  dealers  in 
other  articles,  but  are  also  liable  to  punishment  for  selling 
corrupt  victuals.]  In  the  Year  Book,  9  Hen.  6,  53,  pi.  37, 
Martin  and  Babington  said  that  warranty  of  soundness  by  a 
sellerof  provbions  was  unnecessary.  In  that  case  a  scienter 
w  as  alleged  in  the  declaration.  In  the  Year  Book,  11  £d  w.  4, 
6,  pi.  10,  where  the  action  was  for  deceit  upon  the  sale  of  cloth, 
the  same  distinction  was  taken  as  to  the  sale  of  victuals  and 
other  commodities.  There  Brian  said : — *^  If  I  sell  a  man 
twenty  sheep  to  kill,  if  they  are  unsound,  although  I  war- 
rant them,  he  shall  not  have  an  action  of  deceit  on  the 
warrantie,  for  until  they  are  dead  I  am  not  able  to  know 
that  they  are  rotten,  &a,  but  if  I  sell  mutton  for  food  which 
is  unsound,  he  shall  have  an  action  of  deceit,  although  I  did  * 
not  warrant  it.**  Nek  said :  "  In  your  case  the  cause  is  that 
it  is  prohibited  by  the  law  that  a  man  sell  corrupt  victuals.** 
Again,  in  Roswel  v.  Vaughan  (A),  Tanfield,  C.  B.,  and 
(a)  16  M.  &  W.  644.  654.  (Ji)  Cro.  Jic.  196, 

QQ  2 
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1862.       AUham,  B.,  were  of  opinion  that  "  if  a  man  sell  victaall 
J"^^^^      which  is  cornipt,  without  warranty,  an  action  lies,  because 
*•  it  is  against  the  commonwealth.'*    In  4  Inst  sect  54,  p.  261, 

Lord  Coke  says: — ''This  Court  of  the  leet  may  inquire  of 
corrupt  Yictuall  as  a  common  nuisance,  whereof  some  have 
doubted,  both  Soar  that  it  is  omitted  in  the  statute  of  the 
leet,  and  of  the  weak  authority  of  the  book  of  9  H.  6, 
where  Atarfyn  saith  that  it  is  ordained  that  none  shaU  seU 
corrupt  TictualL  And  Coitismare  held  opinion  that  it  is 
actio  popularis,  whereupon  it  is  collected  that  the  conu- 
sance thereof  belongs  to  the  leet  And  Martyntaid  Neal 
(11  Hen.  4),  agreeing  with  him,  said  truly,  for  by  the  statute 
51  Hen.  3,  stat.  pillor*,  et  tumbrel',  et  assiss'  panis  et  cervis, 
and  by  the  statute  made  in  the  reign  of  Ed.  1,  intituled  Stat 
de  pistoribuset  brasiatoribus  et  aliis  vitellariis^  it  is  ordained 
that  none  shall  sell  corrupt  yictuals."  Bumby  v.  BoUeU  (a) 
is  distinguishable,  because  there  the  seller  of  the  meat  was 
not  a  person  dealing  in  the  way  of  his  trade,  Morley  y, 
Atienborouffh  (b)  recognises  the  distinction  between  a  sale 
of  goods  by  a  dealer  and  an  ordinary  indiyidual.  S3l  v. 
Balls  (e),  in  which  it  was  held  that  the  defendant  was  not 
liable  for  selling  a  glandered  horse,  was  decided  on  the 
ground  of  the  defect  of  the  declaration.  [PoBoci,  C.  B. — 
I  have  no  doubt  it  is  an  indictable  offence  to  expose  a  glan- 
dered horse  for  sale  at  a  fiur.]  In  the  text  books  it  is  stated 
that  in  contracts  for  provbions  it  is  always  implied  that  they 
are  wholesome ;  and,  if  they  are  not,  an  action  on  the  case 
lies  to  exact  damages  for  the  deceit :  3  Black.  Com.  165. 
The  defendant  has  his  remedy  against  the  person  who 
employed  him  to  sell  the  meat 

D.  D.  Keene^  in  support  of  the  rule. — The  defendant  is 

(a)  16  M.  &  W.  644.  (ft)  3  Exch.  50a 

(c)  2  U.  &  N.  299. 
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not  liable,  inasmuch  as  there  was  no  express  warranty,  and        1862. 

he  had  no  knowledge  that  the  meat  was  unfit  for  human      V^^*^^ 

^  Emkebtoh 

food.     The  object  of  the  legislature  has  been  to  prevent  «. 

persons  selling  food  which  they  must  of  necessity  know  is 
corrupt   Here  there  can  be  no  violation  of  the  law,  because 
there  is  no  guilty  knowledge.     In  the  statute  51  Hen.  3, 
Stat.  6,  the  sellers  of  corrupt  meat  are  placed  in  the  same 
category  with  persons  using  false  weights  and  measures. 
The  term  ^'macegrieves"  in  the  passage  from  Britton,  cited 
by  Lord   Coke  in  4  Inst.  c.  5i,  p.  261,   and   translated 
'' macellarii,  butcher,**  means  ^^such  as  wittingly  buy  and 
sell  stolen  flesh,  knowing  the  same  to  be  stolen :"  Termes 
de  la  Ley.    The  word  ^^camifex,**  in  the  51  Hen.  3,  stat.  6, 
translated   <*  butcher,"   means    the  person  who  kills  the 
animal.     All  those  are  persons  who  must  have  had  a  guilty 
knowledge.     In  Bumby  v.  Bollett{a),  the  Courts  say  that 
"  dealers  in  victuals  are  liable  to  punishment  for  selling  cor- 
rupt victuals  by  virtue  of  an  ancient  statute  (certainly  if 
they  do  so  knowingly,  and  probably  if  they  do  not),  and  are 
therefore  responsible  civilly  to  those  customers  to  whom 
they  sell  such  victuals  for  any  special  or  particular  injury 
by  the  breach  of  the  law  which  they  thereby  commit.** 
There  is  no  authority  that  they  are  liable  at  common  law. 
[Martin,  B. — What  is  the  defendant's  liability  under  the 
52nd  section  of  the  14  &  15  Vict.  c.  xci.?]     He  is  not 
liable  to  an  action,  though  he  might  be  liable  to  have  his 
meat  seized.   The  24th  section  empowers  the  commissioners 
to  appoint  '*  inspectors  of  slaughter-houses  and  meat,**  who, 
by  the  26th  section^  are  authorized  to  enter  slaughter-houses 
and  inspect  the  condition  of  the  meat,  and  if  it  shall  appear 
to  them  unsound,  unwholesome  or  unfit  for  the  food  of 
man,  to  seize  it,  for  the  purpose  of  being  further  inspected 
by  competent  persons,  and  if  then  found  unwholesome,  &c., 

(a)  16  M.  &  W.  644.  654. 
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it  shall  be  brniied  or  destroyed.  According  to  the  aigument 
for  the  plaintiff,  a  butcher  would  be  liable  to  the  penalty 
imposed  by  the  52nd  section,  although  he  had  no  reason  to 
suspect  that  his  meat  was  unwholesome.  The  case  in  the 
Year  Book,  9  Ben.  6,  53,  pL  37,  proceeded  on  the  ground  of 
fraud,  for  Martin  said,  *<  You  have  deceived  the  plaindff  to 
your  own  knowledge"  (de  yre  conis'  demen').  No  authority 
is  quoted  tm  the  position  laid  down  in  3  Black.  Com.  165. 
In  Rtz.  Nat  BrsT,  voL  1,  p.  94,  note,  it  is  said :  *^  Note  a 
diversity  between  selling  corrupt  wines  to  merchandize,  for 
there  an  action  on  the  case  does  not  lie  without  wanranty ; 
otherwise,  if  it  be  for  a  tavern  ot  victualler,  if  it  prejudice 
any."  To  constitute  a  liability  there  must  be  a  guil^ 
knowledge ;  here  the  parties  are  in  pari  infortunio. 

Cvr*  adv.  vuiL 

The  judgment  of  the  Court  was  now  delivered  by 

Poux>CK«  C.  B. — ^This  case  comes  before  us  on  a  point 
reserved  by  the  Common  Seijeant. 

It  was  an  action  on  an  alleged  warranty  that  a  carcase  of 
beef,  sold  by  the  defendant  to  the  plaintiff,  was  fit  for 
human  food. — (His  lordship  then  stated  the  fects  as  above  set 
forth,  pp.  586-7,  and  proceeded.) — ^The  questions  that  arise 
in  the  case  are,  first,  is  the  count  on  the  warranty  sustain- 
able ?  And,  if  not,  secondly,  can  a  count  for  money  had  and 
received  be  made  available  ?  We  do  not  suggest  any  action 
for  deceit,  because,  it  being  admitted  that  there  was  no 
fitiud,  and  that  the  defendant  acted  bona  fide,  obviously  no 
such  action  could  be  maintained.  On  the  first  point,  as 
nothing  passed  at  the  time  of  the  sale  about  the  quality  of 
the  meat,  the  question  is,  whether  there  is  by  law  a  war- 
ranty, under  the  circumstances  of  this  case,  that  the  carcase 
sold  by  the  defendant  to  the  plaintiff,  first,  was  fit  for 
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human  food,  and,  secondly,  was  free  from  any  such  defect 
as  it  turned  out  to  have.  The  undoubted  general  law  is, 
that,  in  the  absence  of  all  fraud,  if  a  specific  article  be  sold,  ^* 

the  buyer  haying  an  opportunity  of  examining  and  selecting 
it,  the  rule  of  *^  caveat  emptor''  applies :  see  Chanter  v.  Hop* 
khu  (a),  Parkinson  v.  Lee  (ft),  Morley  v.  Attenborough  (c) ; 
and  the  plaintiff  has  to  establish  that,  in  the  case  of  a  sales- 
man dealing  with  a  retail  butcher,  there  is  an  exception  to 
the  general  rule,  and  that  there  is  an  implied  warranty  that 
the  meat  is  fit  for  the  purpose  for  which  probably  it  is 
bought 

There  was  no  evidence  as  to  the  time  when  the  business 
of  a  salesman  of  meat  commenced  in  London ;  probably  it 
is  (comparatively  speaking)  modem ;  at  present  it  is  very 
considerable.  Since  the  introduction  of  railways,  large 
supplies  of  slaughtered  meat  arrive  from  the  country,  to  be 
dbposed  of  by  salesmen^  the  nature  of  whose  occupation  is 
well  known  to  those  that  deal  with  them. 

We  have  taken  time  to  consider  our  judgment,  because 
it  was  contended  on  the  argument  that  in  all  cases  of  the 
sale  of  articles  to  be  used  as  food  for  man  the  law  implied 
a  warranty  that  they  were  fit  for  that  purpose.  Another 
ground  was  that  it  was  penal  to  expose  meat  for  sale  which 
was  unfit  for  human  food.  In  support  of  this  view  our 
attention  was  called  to  the  statute  51  Hen.  3  and  another, 
Edw.  1,  not  printed  in  the  statute  book,  but  referred  to  in 
4th  Institute,  261 ;  also  to  a  more  recent  act  of  parliament, 
14  &  15  Vict.  c.  xci.  (local  and  personal),  called  ^^The  City 
of  London  Sewers  Act,  1851  ;**  and  it  was  argued  that,  the 
contract  being  illegal,  the  money  might  be  recovered  back, 
or  a  count  might  be  framed  on  the  statute. 

Any  legal  point  which  in  the  remotest  degree  bears  upon 

(a)  4  M.  &  W.  399.  (&)  2  East,  314. 

(c)  3  Exch.  500. 
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1862. 
Emxebtoit 
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the  public  health  and  the  general  safety  of  the  commanity 
is  deserving  of  the  fullest  consideration ;  but,  having  given 
that  consideration,  we  are  of  opinion  that  there  is  no  case 
that  at  all  governs  the  present — none  of  the  cases  cited  at 
the  bar  decide  this  case,  though  in  Bumby  v.  BoHeU{a)  all 
the  law  is  collected,  and  the  matter  was  much  discussed; 
and  that  a  salesman  offering  for  sale  a  carcase  with  a  defect, 
of  which  he  is  not  only  ignorant,  but  has  not  any  means  of 
knowledge  (the  defect  being  latent),  is  not  liable  to  any 
penalty,  and  does  not  as  a  matter  of  law  impliedly  warrant 
that  the  carcase  is  fit  for  human  food,  and  is  not  bound  to 
refund  the  price  should  it  turn  out  to  be  so ;  and  we  think 
the  count  suggested  would  be  bad  on  demurrer.  The 
result  is  that  the  rule  to  enter  a  nonsuit  will  be  made 
absolute. 

Rule  absolute. 

(a)  16  M.  &  W.  644. 


Jan,  14» 


Sparrow  v.  Paris. 


DeCIARATION.— That,  in  consideration  the  plaintiff 
would  ship  certain  goods  on  board  of  the  vessel  '*  Nueva 
San  Francisco**  for  Havana,  the  defendant  guaranteed  and 
a  certf^  promised  that  the  said  vessel  should  and  would  sail  with, 

if  not  before,  any  other  vessel  in  the  berth  for  Havana  on 
the  11th  of  November,  1859  (the  ship  ''  Secundina**  alone 


A  declaration 
stated  that,  in 
consideration 
the  plaintiff 
would  ship 


vessel,  the 

defendant 

guaranteed 

that  the  sai^ 

Teasel  should 

sail  with,  if  not  before,  any  other  vessel  in  the  berth  for  Hayana»  under  a  penalty  of  forfeituig 

one  half  -----   - 

ditions 


n,  u  not  Deiore,  any  otneryessei  in  me  Denn  lor  iiayana»  unaer  a  penalty  ox  lonenui^ 
f  the  freight  of  the  eoods.  It  then  ayerred  that  the  plaintiff  haa  peifotmed  all  con- 
precedent^  and  all  mings  had  happened,  &c.,  entitling  him  to  maintain  the  SfCtioD ; 


ultra.  At  the  trial  it  appeared  that  the  whole  freight  exceeded  2Cw.,  but  no  actual  damage 
was  proved. 

Hdd, — ^First :  that  the  half  freight  was  liquidated*  damage  and  not  a  penalty; 

Secondly :  that  the  defendant  by  paying  the  money  into  Court  admitted  that  the  plaintiff 
was  entitled  to  recover  it. 
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excepted)^  under  penalty  of  forfeiting  one  half  the  freight 
of  the  said  goods. — Averments :  that  the  plaintiff  has  per- 
formed all  conditions  precedent,  and  that  all  things  have 
happened  and  times  elapsed  entitling  him  to  a  performance 
of  the  defendant's  contract,  and  enabling  him  to  maintain 
the  action,  and  that  he  had  delivered  goods  to  the  defend- 
ant to  be  carried  as  aforesaid. — Breach:  that  the  ^'Nueva 
San  Francisco''  did  not  sail  with  or  before  any  other  vessel 
in  the  berth  for  Havana  on  the  11th  of  November,  1859  (the 
ship ''  Secundina"  alone  excepted),  bat  therein  made  de- 
fault, and  by  reason  of  the  premises  the  plaintiff  became 
entitled  to  half  the  freight  aforesaid,  and  was  otherwise 
damnified  by  reason  of  the  delay  on  the  part  of  the  defend- 
ant  in  forwarding  the  said  good& 

Plea. — Payment  into  Court  of  lOL  Replication :  dama- 
ages  altra. — Issue  thereon. 

At  the  trial,  in  October,  1861,  before  the  learned  Assessor 
of  the  Passage  Court  at  Liverpool,  it  appeared  that  a  vessel 
in  the  berth  other  than  the  ''  Secundina"  sailed  for  Havana 
on  the  11th  of  November,  1859,  before  the  **Nueva  San 
Francisca"  The  plaintiff  proved  by  the  production  of  the 
bills  of  lading  that  the  freight,  which  was  payable  at  Havana, 
was  54/. ;  but  there  was  no  evidence  that  the  plaintiff  had 
sustained  any  actual  damage  from  the  other  vessel  having 
sailed  before  the  "  Nueva  San  Francisco." 

It  was  submitted  on  behalf  of  the  defendant  that,  by  the 
terms  of  the  contract,  the  half  freight  was  not  recoverable 
as  liquidated  damage,  but  was  in  the  nature  of  a  penalty, 
and  that  as  no  actual  damage  had  been  proved,  the  defend- 
ant was  entitled  to  the  verdict.  The  learned  Assessor  was 
of  that  opinion,  and  the  plaintiff  elected  to  be  nonsuited. 

Leqfric  Temple,  in  last  Michaelmas  Term,  obtained  a  rule 
to  set  aside  the  nonsuit  and  for  a  new  trial,  on  the  ground 
of  misdirection;  the  learned  Assessor  having  directed  the 
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1862.       juiy  that  the  ''  penalty*'  in  the  guarantie  was  a  penalty  and 
not  liquidated  damage. 

Deiffhtan  shewed  cause  in  the  same  Term  (Nov.  22  and 
23). — ^Tbe  true  construction  of  the  contract  is,  that  if  the 
defendant's  vessel  does  not  sail  with  or  before  any  other 
vessel  in  the  berth  for  Havana,  on  the  day  named,  he  will 
carry  the  goods  shipped  by  the  plaintiff  for  one  half  the 
amount  of  the  freight.  It  is  not  that  the  plidntiff  shall  be 
entitled  to  sue  the  defendant  for  one  half  the  freight,  but 
that  the  defendant  will  only  demand  from  the  plaintiff  one 
half  the  freight  According  to  the  plaintiff's  construction, 
if  any  vessel  sidled  for  Havana  before  the  defendant's  the 
plaintiff  would  have  a  right  to  sue  the  defendant  for  half 
the  freight  although  none  had  been  earned.  [^PoUoek,  C.  B. 
^The  defendant,  by  paying  money  into  Court,  has  admitted 
the  contract  and  the  breach  of  it]  The  freight  was  payable 
at  Havana,  and  if  the  construction  of  the  contract  be  that  one 
half  the  freight  shall  be  stopped,  or,  if  pdd,  returned,  there 
is  no  allegation  that  any  freight  has  been  paid,  [iliarfm, 
B. — The  declaration  alleges  that  the  plaintiff  has  performed 
all  conditions  precedent,  and  that  all  things  have  happened 
and  times  elapsed  entitling  him  to  a  performance  of  the  de- 
fendant's contract  and  enabling  him  to  maintain  the  action.] 
Assuming,  however,  that  the  words  '*  under  the  penalty  of 
forfeiting  one  half  the  freight"  are  equivalent  to  saying 
that  the  defendant  shall  pay  a  sum  of  money  equal  to  one 
half  the  freight,  the  question  is,  whether  that  sum  is  in  the 
nature  of  a  penalty  or  liquidated  damage.  If  it  be  treated 
as  a  contract  to  pay  a  stipulated  sum,  it  is  most  unreason* 
able,  for  if  the  vessel  sailed  only  a  few  minutes  after,  but 
arrived  at  Havana  before  any  other  vessel,  so  that  in  fact  no 
damage  could  have  been  sustained,  the  plaintiff  would  be 
entitled  to  recover  one  half  the  freight.    [Mariinf  B. — 
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What  is  there  unreasonable  in  a  shipowner  sajing  "my 
ship  shall  sail  with  the  first  ship  for  Havana  on  a  particular 
daj;  if  not  I  will  forfeit  half  the  freight"?]     The  interest 
of  the  shipper  is  not  in  the  sailing,  but  that  the  vessel  shall 
arrive  at  Havana  before  any  other.     Hie  plaintiff  in  effect 
says,  **  If  I  sustain  any  damage  by  reason  of  your  vessel  not 
sailing  at  the  stipulated  time,  you  shall  compensate  me." 
[Bramwelly  B. — That  argument  would  equally  apply  if  the 
vessel  sailed  upon  the  12th  or  13th  or  14th  of  November, 
so  that  the  damages  would  vary  according  to  the  day  on 
which  the  vessel  sailed.]     Where  a  sum  is  fixed  by  the 
parties  to  be  paid  on  one  event,  and  the  exact  damage  is 
incapable  of  estimation,  that  sum  may  be  recovered  as  liqui- 
dated damage ;  but  where  a  sum  is  to  be  paid  in  the  event 
of  several  different  matters,  to  none  of  which   the  sum 
mentioned  is  precisely  fixed,  it  is  to  be  taken  as  a  penalty 
notwithstanding  the  agreement  declares  that  it  shall  be 
recoverable  as  liquidated  damage :  GalsuHnrthy  v.  Strtitt  {a) ; 
1  Wms.  Saund.  58,  note.     [^ChanneU,  B. — It  makes  no 
difference  whether  the  parties  use  the  term  'liquidated 
damage"  or  "penalty."    The  question  is,  whether  the  sum 
named  is  a  security  for  one  or  several  matters.]     Here,  the 
sum  named  is  a  security  for  the  performance  of  several 
events,  viz.,  that  the  vessel  should  not  sail  after  the  first,  or 
the  second,  or  the  third,  or  the  fourth,  &c.,  vessel  in  the 
berth  for  Havana,  and  the  damage  which  the  plaintiff  would 
sustain  would  vary  accordingly.     In  Betts  v.  Burch  {b)  the 
stipulation  was,  that  ^*  in  the  event  of  either  of  the  parties 
not  complying  in  every  particular  set  forth  in  the  agree- 
ment, he  should  forfeit  and  pay  the  sum  of  60/. ;"  and  that 
was  held  a  penalty  and  not  liquidated  damage.     There  the 
judgment  of  BramweU^  B.,  proceeded  on  the  ground  that 
the  agreement  was  within  the  8  &  9  Wm.  3,  c.  11,  s.  8 ; 
and  this  agreement  is  also  within  that  statute. 

(a)  1  Exch.  659.  (6)  4  H.  &  N.  506. 
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1862.  Leofric  Temple^  in  sapport  of  the  rule. — ^The  qoeslioa 

depends  on  the  intention  of  the  parties,  and  if  the  Coort 
can  see  from  the  whole  ag;reement  that  they  meant  that  the 
half  freight  should  be  paid  as  liquidated  damage,  it  must 
be  so  treated,  notwithstanding  the  word  **  penalty"  is  osed. 
The  sum  named  was  intended  to  secure  the  performance  of 
one  event,  viz.,  the  sailing  of  the  vessel  with  the  goods  on 
board  before  any  vessel  then  in  the  berth  for  Ehivana, 
except  one.  If  this  be  not  liquidated  damage,  it  would  be 
necessary  to  send  to  Havana  and  ascertain  the  state  of  the 
market  at  the  time  the  vessel  ought  to  have  arrived.  [JUirr- 
tiny  B. — If  the  shipowner  has  received  at  Havana  only  half 
the  freight,  he  is  not  liable  to  this  action ;  if  he  has  received 
the  whole,  he  is  liable.]  Immediately  a  ship  sailed  before 
the  defendant's  vessel  he  became  liable  to  pay  the  half 
freight. 

Cur.  adv.  vkU. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell»  B. — ^In  this  case  the  declaration  stated  that, 
in  consideration  the  plaintiff  would  ship  goods  on  a  certain 
vessel,  the  defendant  undertook  that  no  more  than  one  ship 
should  sail  before  her  fh)m  her  port  of  loading  to  her  port 
of  destination,  or  he  would  forfeit  half  freight.  It  averred 
that  the  plaintiff  shipped  the  goods  as  agreed,  that  more 
than  one  ship  did  sail  from  her  port  of  loading  for  her  port 
of  destination  before  she  did,  that  all  things  had  happened 
to  entitle  the  plaintiff  to  recover  the  half  freight,  and  the 
defendant  had  not  paid  it  The  defendant  pleaded  payment 
into  Court  of  lOL  At  the  trial  it  was  shewn  by  the  plaintiff 
that  the  whole  freight  was  more  than  20L,  but  he  proved  no 
actual  damage.  The  learned  Assessor  ruled  that  the  half 
freight  was  not  recoverable,  that  actual  damage  only  could 
be  recovered,  and  none  being  shewn,  and  10/.  being  paid 
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into  Court,  the  defendant  was  entitled  to  a  verdict  The 
plaintiff  obtained  a  rule  nisi  for  a  new  trial,  and  we  are  of 
opinion  it  must  be  made  absolute. 

A  great  many  points  were  made, — that  if  the  agreement 
meant  in  substance  what  the  plaintiff  said  it  did,  and  the 
defendant  was  to  return  half  the  freight,  or  half  was  to  be 
stopped  at  the  port  of  destination,  or  being  paid  then  it 
was  to  be  returned,  it  did  not  appear  that  these  events 
had  happened.  The  answer  to  which  is,  that  whatever 
may  be  the  effect  of  the  agreement,  if  in  some  event  the 
plaintiff  can  get  back  half  the  freight,  the  declaration  is 
sufficient,  and  no  evidence  was  required,  for  the  declaration 
alleges  that  whatever  was  necessary  to  entitle  the  plaintiff 
has  happened,  and  the  defendant  admits  that  by  paying 
money  into  Court. 

The  question  then  is :  Is  this  a  sum  of  money  recover- 
able ?  Is  it,  as  popularly  expressed,  a  penalty  or  liquidated 
damages?  We  think  it  is  recoverable,  and  that  whether 
we  seek  a  solution  of  the  question  in  the  statute  8  &  9 
Wm.  3,  c.  11,  s.  8,  or  elsewhere.  It  is  a  sum  payable  on 
one  event  It  is  not  a  sum  to  secure  the  performance  of 
several  matters.  This  is  the  distinction  on  which  the  ques- 
tion turns, — the  names  the  parties  give  the  money,  penalty 
or  liquidated  damages,  are  immaterial.  Mr.  Deightany  in- 
deed, ingeniously  argued,  that  here  several  events  were 
secured,  viz.,  that  the  ship  should  not  be  second,  nor  third, 
nor  fourth,  and  so  on.  But  if  this  argument  availed,  it 
would  equally  have  availed  in  those  cases  where  liquidated 
damages  have  been  held  recoverable  for  carrying  on  trade 
within  limited  distances.  In  &ct  one  event  only  is  secured. 
There  must  therefore  be  a  new  trial. 

Rule  absolute. 
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The  plaintifF 
granted  to 
the  defend- 
ant  a  lease 
of  certain 
premises  fbr 
twenty-one 
yeJsiom 
the  29th  of 
September, 
18H  "sub- 
ject never- 
theless to  an 
indenture 
of  lease  bear- 
ing date  the 
19th  October, 
1847,  and 
made  between 
D.  of  the  first 
part,  J.  D.  and 
B.  D.  of  the 
second  part, 
andK.  of 
the  third 
part,  whereby 
the  said  pre- 
mises were 
demised  to 
K.  for  a  term 
of  twenty-one 
years,  deter- 
minable and 
subject  to  the 
covenants 
and  agree- 
ments therein 
mentioned." 
The  defendant 
having  paid 
rent  under 
his  lease  :— 
Held^  in  an 
action  of  eject- 
ment for 
breaches  of 
covenant,  that 
the  defendant 
was  estopped 
from  setting 
up  the  prior 
lease. 


Edward  Duke  v.  Ashbt  and  Others. 

JljJECTMENT  to  recover  possession  of  a  dwelling-house 
and  premises^  situate  at  Brighton^  in  the  county  of  Sussex. 
At  the  trial,  before  Blackburn  J.,  at  the  last  Lewes  Sum- 
mer Assizesrit  appeared  that  the  action  was  brought  to 
recover  possession  of  a  beer-house  at  Brighton.  On  the 
19th  of  October,  1847,  G.  Duke,  J.  Duke,  E.  Duke  (the 
plaintiff)  and  R.  Duke,  the  former  of  whom  was  devisee 
for  life,  and  the  latter  executors  of  the  will  of  Sarah  Duke, 
demised  the  premises  in  question  to  one  Keeping  for  a 
term  of  twenty-one  years,  from  the  11th  of  October,  at  a 
rent  of  7021  a  year,  determinable  by  notice  at  the  end  of 
seven  or  fourteen  years.  The  lease  contained  the  usual 
covenants  to  repair,  with  a  right  of  re-entry  for  breach  of 
them.  In  the  year  1853,  the  plaintifF  became  entitled  to 
the  premises  in  question  under  the  will  of  Sarah  Duke,  and 
the  defendants,  who  had  succeeded  to  a  brewery  at  Brighton, 
together  with  the  possession  of  the  premises  in  question, 
applied  to  the  plaintifF  to  grant  them  a  lease.  The  plaintiff 
was  unable  to  determine  the  existing  lease  by  notice  in 
consequence  of  not  being  able  to  find  Keating,  the  lessee, 
and  it  was  agreed  between  the  plaintiff  and  the  defendants 
that  he  should  grant  them  a  lease  subject  to  the  existing 
lease.  Accordingly,  on  the  20th  December,  1854,  the 
plaintiff  granted  to  the  defendants  a  lease  of  the  premises 
in  question  for  twenty-one  years,  from  the  29th  September 
then  last,  at  the  rent  of  80/.  a  year.  The  habendum  con- 
tained the  following  provision : — ''  Subject  nevertheless  to 
a  certain  indenture  of  lease,  bearing  date  the  19th  day  of 
October,  1847^  and  made  between  G.  Duke  of  the  first  part. 
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J.  Duke,  £.  Duke  and  R.  Duke  of  the  second  part,  and 
W.  Sleeping  of  the  third  part,  >¥hereby  the  said  premises 
were  demised  to  the  said  W.  Keeping,  his  executors,  &c., 
for  the  term  of  twenty-one  years,  from  the  11th  day  of 
October  then  instant,  determinable  and  subject  to  the  cove- 
nants and  agreements  therein  mentioned."  It  was  admitted 
that  the  covenant  to  repair  was  broken,  and  that  rent  had 
been  paid  by  the  defendants  to  the  plaintiff,  under  the  lease 
to  them. 

It  was  objected,  on  behalf  of  the  defendants,  that  the 
plaintiff  could  not  recover,  because  there  was  an  outstand- 
ing term  in  Keating.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit ;  the  Court  to  have  power  to  draw  infer- 
ences of  fact. 

Lushf  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

• 

Boviir  (with  whom  was  C,  Pollock)  appeared  to  shew 
cause ;  but  the  Court  called  on 

Lush  and  Hannen  to  support  the  rule. — ^A  plaintiff  in 
ejectment  must  recover  on  the  strength  of  his  own  title, 
unless  the  defendant  is.  estopped  from  disputing  it  Here 
it  appears  by  the  defendants'  lease  that  there  is  an  outstand- 
ing term ;  and  there  can  be  no  estoppel  where  the  defect 
of  title  appears  on  the  face  of  the  instrument  on  which  the 
plaintiff  relies.  The  clause  in  the  habendum,  ''subject 
nevertheless  to  a  certain  indenture  of  lease,"  &c.,  was  no 
doubt  inserted  to  protect  the  plaintiff  against  warranty  of 
title ;  but  it  also  operates  to  prevent  an  estoppel.  If  the 
plaintiff  is  to  have  the  benefit  of  that  clause,  the  defendants 
ought  also  to  be  allowed  to  take  advantage  of  it  {^Mar- 
tin,  B. — The  doctrine  of  estoppel  between  landlord  and 
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1862.  tenant  is  of  a  different  kind  from  estoppel  properly  so 
called.  Its  object  is  to  create  a  sort  of  specific  performance* 
Wtidty  B. — The  landlord  puts  the  tenant  in  possession,  and 
the  tenant  takes  possession  fix)m  the  landlord :  those  &ct8, 
taken  together^  constitute  an  estoppel  in  the  tenant  against 
denying  his  landlord's  title.  Pifllack,  C.  B.— If  the  defend- 
ants bad  obtained  an  assignment  of  the  prior  lease,  the 
case  might  be  difierent  The  question  is,  whether,  when 
a  person  accepts  a  lease,  admitting  upon  the  fiice  of  it  some 
infirmity  of  title  in  the  lessor,  the  doctrine  applies  that  there 
is  no  estoppel  where  all  the  facts  appear.  I  do  not  think 
that  that  technical  doctrine  of  estc^pel  applies  to  the  case 
of  landlord  and  tenant.  Suppose  a  mortgagor  in  possession 
grants  a  lease,  could  the  lessee  dispute  his  title  because 
the  legal  estate  is  in  the  mortgagee  ?]  The  lessor,  in  effect, 
says : — ''I  let  you  the  premises,  but  I  have  already  let  them 
to  another  person ;  if  you  obtain  a  surrender  of  that  lease, 
you  will  have  a  valid  tide;  if  not,  you  will  take  subject  to 
the  title  of  the  former  lessee.**  [Martin,  B.— The  defend- 
ants  have  paid  rent  under  the  second  lease,  and  that  is 
conclusive.] 

C  Pollock  referred  to  Bayky  v.  Bradley  (a). 

Per  Curiam  (ft). — The  rule  must  be  dischai^ged. 

Rule  dischaiged. 

(a)  5  C.  B.  396. 

\h)  Pdloek,  C.  B.,  Martin^  B.,  and  WUde^  B. 
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Swan  v.  The  North  British  Australasian  Company     ^     _  ^ 

Jan,  27|  28. 

(Limited). 


T 


HE  first    count    of   the   declaration  stated   that   the  The  plaintiff; 
defendants,  before  and  at  the  time  of  committing  of  the  owner  of 
grievance,  &c.,  were  and  still  are  a  Joint  Stock  Company  ^  ^  j^i^^ 
within  and  duly  incorporated  under  The  Joint  Stock  Com-  ?^i^ich 
panics  Acts,  1856, 1857,  and  by  the  rules  and  regulations  of  ^^^^^  y^^ 
the  said  Company,  made  in  pursuance  of  the  said  Acts,  the  transfOTred 
person  or  persons  registered  as  the  holder  of  any  share  in  executed  by 

both  trans- 

the  said  Company  can  only  transfer  the  same  by  deed  duly  ferror  and 

executed  by  both  transferror  and  transferree  and  attested,  employed  a 

That,  before  and  at  the  time  of  the  committing  of  the  said  f^^^  gome 

grievances,  the  plaintiflp  purchased  and  became  and  was  the  ^no^er^ 

transferree  and  holder  and  proprietor  of  1000  shares  in  the  Co?»paJay» 

*^     '^  which  were 

said  Company,  respectively  numbered,  &c.,  and  the  name  also  transfer- 

\     ,  ,  able  by  deed 

of  the  plaintiff  was  duly  entered  on  the  register  of  share-  only.    The 
holders  of  the  said  Company  as  a  shareholder  thereof  in  represented 

--.-  ,  -,  -  ,,  to  the  plaintiff 

respect  of  the  said  1000  shares,  according  to  the  provisions  that  it  was 
of  the  said  statutes  in  that  behalf.     Yet   the  defendants  hhTto^ecute 
before  this  suit,  and  whilst  the  plaintiff  was  such  shareholder  ^^  of  trans- 
and  proprietor  as  aforesaid,  wrongfully  and  without  the  autho-  ^  ^^!£^"^^' 
rity  or  knowledge  and  against  the  will  of  the  plaintiff,  and  signed,  sealed 

•^  .  .  .     a°^  delivered 

contrary  to  the  said  Acts,  rules,  and  regulations,  removed  his  to  the  broker 

ten  forms  of 

name  from  the  said  register  of  shareholders  in  respect  of  the  transfer  In 
said  1000. shares  and  entered  on  the  said  register  the  names  aued  np  by 

him  for  the 
transfer  of  the  shares  in  the  other  Company.   The  broker  only  used  eight  of  the  blank  forms 
for  that  purpose,  and,  having  stolen  the  certificates  firom  a  box  deposited  at  a  bank  for  safe 
cv      ' 

ne  delivered  the  transfers,  together  with  the  certificates,  to  honk  fide  purchasers  for  value, 
and  on  their  being  presented  to  the  Company  they  removed  the  plaintiff's  name  from  the 

Iders  and  pi      "   " 

1  that  the  piamtiit  was  not  estoppea  by  nis  negiigen< 
that  the  property  in  the  shares  aid  not  pass  under  them:  Per  Martinfn,f  and  ChanneU,  B. 


lor  toat  purpose,  ana,  naving  stoi< 
custody,  ne  feloniously  filled  up  the  two  remaining  forms  as  transfers  respectively  of  500  of  the 
plaintiff*s  1000  shares  in  the  first  mentioned  Company,  and  having  forged  the  attestations 

ler  with  the  certificates,  to  bon&  fide  purchasers  for  value, 
„  the  Company  they  removed  the  plaintiffs  name  from  the 

register  of  shareholders  and  placed  thereon  the  names  of  the  purchasers. — Hdd^  that  the 
transfers  were  void,  and  that  the  plaintiff  was  not  estopped  by  his  negligence  from  insisting 


Pollock,  C.  H.,  and  Wilde,  B.  dissentientibus. 

Negligence,  to  operate  as  an  estoppel,  must  be  the  proximate  cause  of  the  loss :  Per  totam 
Curiam, 

The  doctrine  of  estoppel  by  executing  instruments  in  blank  is  confined  to  negotiable  instru- 
ments, and  does  not  apply  to  deeds :  Per  Martin^  B.,  and  ChanneUf  B.  Pollock^  C.  B.,  and 
Wilde,  B.,  dissentientibus. 

vol/.  VII. — N.  8.  R  R  SXCfH, 
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of  divers  other  persons  as  proprietors  thereof;  and  thereby 
the  plaintiff  has  been  deprived  of  the  said  shares  and  of  tbe 
V.  means  of  selling  and  transferring  the  same,  and  of  divers 

British      large  sums  payable  thereon  as  dividends  for  and  in  the  yean 

AUSTRALA-  o  *     ^ 

8IAX  Co.  1858,  1859,  1860  and  1861,  and  which  dividends  the  de- 
fendants have  hitherto  refused  to  pay  to  the  plaintiff.-* 
Second  count.  That  the  defendants  being  an  incorporated 
Joint  Stock  Company,  and  the  shares  in  the  said  Company 
being  transferable  by  deed  only,  as  in  the  first  count  herein- 
before mentioned ;  and  the  plaintiff  being  the  transferree  and 
proprietor  of  the  said  1000  shares  numbered  as  aforesaid; 
and  the  name  of  the  plaintiff  being  entered  on  the  register 
of  shareholders  as  in  the  said  count  mentioned,  the  defend- 
ants before  this  suit,  and  whilst  the  plaintiff  was  sach  holder 
and  proprietor  as  aforesaid,  wrongfully  and  without  the  au- 
thority or  knowledge  and  against  the  will  of  the  plaintiff, 
and  contrary  to  the  Acts,  rules  and  regulations  in  the  first 
count  mentioned,  removed  the  name  of  the  plaintiff  from 
the  said  register  in  respect  of  the  said  shares.  Whereupon 
the  plaintiff  requested  the  said  Company  to  replace  the 
name  of  the  plaintiff  on  the  said  register  as  the  holder  and 
proprietor  of  the  said  shares,  which  it  was  and  is  the  duty 
of  the  defendants  to  do.  And  the  plaintiff  says,  that  be 
was  and  is  personally  interested  in  having  his  name  replaced 
on  the  said  register  as  aforesaid,  and  that  he  sustains  damage 
by  the  nonperformance  by  the  defendants  of  their  said  duty 
to  replace  the  plaintiff*s  name  on  the  said  register  as  aforesaid. 
Yet  the  defendants  have  refused  and  still  refuse  so  to  da 
And  the  plaintiff  claims  a  writ  of  mandamus  commanding 
the  defendants  to  replace  on  the  register  of  shareholders  of 
the  said  Company  the  name  of  the  plaintiff  as  a  shareholder 
therein  firom  the  time  his  name  was  so  removed  as  aforesaid 
firom  the  said  register  in  respect  of  the  said  1000  sharea 

Pleas. — First,  to  first  count:  that  the  plaintiff  was  not,  at 
the  time  of  the  committing  of  the  said  grievances  in  that  count 
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oientionedy  the  transferree,  or  holder,  or  proprietor  of  the 
said  shares  Id  that  count  mentioned^  or  any  or  either  of 
them  or  any  part  thereof,  as  in  that  count  alleged.  Secondly, 
to  the  second  count :  that  the  plaintiiF  was  not,  at  the  time 
of  the  committing  of  the  grievances  in  that  count  men- 
tioned^ the  transferree  or  proprietor  of  the  said  shares,  or 
any  or  either  of  them  or  any  part  thereof,  as  in  that  count 
all^d.  Thirdly,  to  the  whole  declaration:  that  the  de- 
fendants are  not  guilty  as  alleged. — Issues  thereon. 

The  cause  came  on  to  be  tried  before  Martm^  B.,  at  the 
London  Sittings  after  Trinity  Term,  1861,  when  by  consent 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  following  case : — 

The  North  British  Australasian  Company,  who  are  the 
defendants  in  this  case,  are  a  Joint  Stock  Company  incor- 
porated, with  limited  liability,  under  the  Joint  Stock  Com- 
panies Acts,  1856  and  1857. 

By  the  rules  and  regulations  of  the  said  Company,  made 
in  pursuance  of  those  Acts,  the  person  or  persons  registered 
as  the  holder  of  any  share  in  the  said  Company  can  only 
transfer  the  same  by  deed  duly  executed  by  both  transferror 
and  transferree ;  and  the  custom  of  the  defendants  has  been, 
and  at  the  time  of  the  transactions  hereafter  mentioned  was, 
not  to  register  any  such  transfer  unless  the  execution  of  sncii 
.deed  appeared  on  the  face  thereof  to  have  been  attested. 

In  the  year  1854  the  plaintiff  purchased  700  shares  ia 
the  said  Company,  and  in  the  year  1857  the  plaintiff  pur- 
chased 300  shares  in  the  said  Company,  and  the  plaintiff 
thereupon  became  and  was  the  transferree,  holder  and 
proprietor  of  1000  shares  in  the  said  Company,  repectively 
numbered  156,735  to  157,434  both  inclusive;  115,204  to 
115,403  both  inclusive,  and  177,206  to  177,305  both  inclu- 
sive ;  and  the  name  and  address  of  the  plaintiff  was  duly 
entered  on  the  register  of  shareholders  of  the  said  Company 
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as  a  shareholder  thereof  in  respect  of  the  said  1000  shares, 
according  to  the  provisions  of  the  said  Joint  Stock  Com- 
panies Acts. 

In  the  purchase  of  these  shares,  and  also  of  other  shares 
in  other  Companies,  the  plaintiff  had  employed  a  person 
named  William  Lemon  Oliver  who  was  a  stock  and  share 
broker,  but  who  was  not  a  member  of  the  Stock  Exchange. 

The  plaintiff  kept  the  certificates  of  his  shares  and  other 

secmrities  in  a  box,  which,  in  November  1856,  he  had  caused 

to  be  deposited  bj  the  said  W.  L.  Oliver  with  the  London 

and  County  Bank  for  safe  custody,  and  the  said  W.  Lb  Oliver 

received  firom  the  bank  the  following  receipt  on  account 

thereof: — 

<*  London  and  County  Bank,  21,  Lombard  St. 

« 15th  Nov.  1856. 

'*Mr.  W.  L.  Oliver  has  this  day  deposited  a  box  on 

account  of  Mr.  R.  Swan  of  Alnwick. 

**  Jas.  Gray,  Acct" 

There  was  at  that  time  a  padlock  on  the  box,  and  before 
the  plaintiff  parted  with  the  box  he  locked  the  padlock  with 
a  key  which  he  kept  in  his  own  possession. 

In  the  month  of  November,  1857,  the  said  W.  L.  Oliver 
represented  to  the  plaintiff  that  the  lock  of  the  box  was  so 
inferior  that  it  was  unsafe  to  have  such  valuable  property 
under  such  a  lock,  and  he  would  obtain  a  *'  Chubb's"  lock 
for  greater  security. 

In  consequence  of  such  representation  the  plaintiff  gave 
the  said  W.  L.  Oliver  a  written  order  for  the  delivery  of  the 
said  box  to  him,  and  he  thereupon  obtained  the  said  box 
from  the  London  and  County  Bank  and  brought  it  to  his, 
the  said  W.  L.  Oliver's,  office,  at  4,  Austin  Friars,  Old  Broad 
Street,  in  the  city  of  London.  In  the  meantime  the  said 
W.  L.  Oliver  had  obtained  a  new  lock  having  two  duplicate 
keys,  and  gave  the  said  new  lock  and  one  of  the  said  keys 
to  the  plaintiff  (who  was  not  aware  that  be  had  obtained 
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two  keys)^  but  retained,  and  always  until  bis  arrest  as  here* 
inafter  mentioned  continued  to  retain,  the  other  of  such 
duplicate  keys  in  his  own  possession.  The  plaintiff  himself, 
at  the  said  oflSce  of  the  said  W.  L.  Oliver,  took  off  the  old 
padlock  and  fastened  on  the  box  the  said  new  padlock  which 
the  said  W.  L.  Oliver  had  so  obtained. 

On  this  occasion  the  plaintiff  examined  all  the  securities 
in  the  said  box  and  found  that  the  certificates  of  the  said 
1000  shares  in  the  said  North  British  Australasian  Com- 
pany, and  all  his  other  property  which  he  had  deposited 
therein,  were  then  safe  in  the  said  box.  The  plaintiff  then 
locked  the  said  box  and  took  away  with  him  the  key  which 
had  been  given  to  him  by  the  said  W.  L.  Oliver,  but  he 
gave  the  said  box  to  the  said  W.  L.  Oliver  to  be  by  him 
returned  to  the  London  and  County  Bank,  and  the  said 
box  was  returned  by  the  said  W.  L.  Oliver  and  by  him  de- 
posited with  the  said  London  and  County  Bank,  in  whose 
custody  it  remained  until  the  month  of  October,  1858.  It  has 
always  been  and  is  the  usage  and  custom  of  the  said  bank 
to  receive  deposits  for  safe  custody,  of  deeds  and  securities, 
&c.,  from  customers  of  the  said  bank  and  to  deliver  the 
same  to  such  customers,  but  not  to  receive  or  deliver  such 
deposits  from  or  to  other  persons.  The  said  W.  L.  Oliver 
was  a  customer  of  the  said  bank,  but  the  said  bank  would 
not  have  received  the  said  box  from  the  plaintiff  in  person, 
he  not  being  a  customer  of  the  same. 

The  plaintiff  never  delivered  to  the  said  W.  L«  Oliver  the 
key  of  the  said  box  which  had  been  so  given  by  the  said 
W.  L.  Oliver  to  the  plaintiff,  or  any  other  key  of  the  said 
box,  or  intrusted  the  said  W.  L.  Oliver  with  it  for  any  pur- 
pose whatever,  or  gave  him  any  access  to  the  said  box,  nor 
any  further  authority  or  permission  to  obtain  possession  of 
the  said  box  at  any  time  whilst  the  plaintiff's  name  remained 
on  the  register  of  the  said  Company  in  respect  of  the  said 
1000  shares ;  but  on  the  3rd  day  of  August,  1 858,  at  which 
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1862.       time,  as  hereader  appears,  the  plaintiff's  name  had  been 

"^"^"^      removed  from  the  register,  the  plaintiff  received  from  the 

•.  said  W.  L.  Oliver  a  letter,  dated  the  2nd  of  August,  1868, 

North  ,  •         /•  n 

British      which,  SO  far  as  is  material  to  this  case,  is  as  follows : — 

tiAs  Co. "  "I  enclose  you  a  cheque  for  10/.  and  also  a  blank  trans- 
fer, and  what  I  want  you  to  do  with  this  is  just  thii.— I 
can,  if  you  like,  lend  your  1000  North  British  Australaaan 
Shares  for  three  months  to  a  first  class  man,  who  is  anxions 
to  get  on  the  direction  of  the  Company ;  for  the  accommo- 
dation he  will  pay  you  20/.  down,  and  deposit  with  yon 
1100/L  value,  Manchester,  Sheffield  and  Lincoln  Stock,  and 
250  Submarine  Telegraph  Shares,  value  3502.  at  the  lowest, 
engaging  too  to  pay  you  all  dividends  declared  or  dedarable 
within  the  three  months,  and  to  return  to  you  free  of  all  ex- 
pense the  shares  at  the  period  named,  that  is  three  montha 
He  has  deposited  with  me  the  M.  &  Stock  and  the  Telegraphs, 
and  waits  your  reply.  Now  as  the  election  comes  off  at  the 
board  meeting,  Wednesday  noon,  if  you  agree  to  this  (I 
think  it  an  easy  way  of  getting  a  20i  note)  send  up  your 
key,  and  just  say:  *  Mr.  M*Kewan-  Please  deliver  to  Mr. 
Oliver  my  deed  box.  Yours,  &c.  R.  S.'  I  will  then  get 
the  shares,  deposit  in  your  box  his  agreement  and  the  othcar 
things,  that  is,  the  M.  S.  and  Telegraphs,  and  return  you 
the  key  by  return." 

In  answer  thereto  the  plaintiff,  on  August  3rd,  1858,  wrote 
to  the  said  W.  L.  Oliver  a  letter,  which)  so  fio*  as  it  is 
material  to  this  case,  is  as  follows: — 

''I  beg  to  acknowledge  cheque  value  10/.  and  letom 
documents  signed  so  as  you  may  carry  into  effect  what  is 
proposed  in  yours  of  the  2nd  instant.  I  have  not  the  key  of 
the  deed  box,  therefore  just  take  it  to  **  Chubb's"  where  yoa 
were  kind  enough  to  buy  the  lock,  and  no  doubt  they  will 
be  able  to  open  it  for  you,  take  out  what  is  wanted  and 
they  could  lock  it,  as  I  have  the  key  in  my  portmanteau 
at  Mr.  Brooks.'' 
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At  the  same  time  the  plaintiff  sent  a  written  authority, 
directed  to  the  manager  of  the  bank,  for  the  delivery  of  the 
box  to  the  said  W.  L.  Oliver,  which  said  written  authority 
was  afterwards  found  by  the  messenger  in  bankruptcy  among 
the  papers  of  the  said  W.  L.  Oliver  at  his  oflSce  in  Austin 
Friars,  in  October,  1858,  having  at  the  foot  thereof  the 
following  endorsement  in  the  handwriting  of  the  said  W.  L. 
Oliver: — "  Please  give  the  above  deed  box  to  James  Picker- 
ing, the  bearer  hereof.  W.  L.  Oliver."  James  Pickering 
was  a  clerk  in  Oliver's  employ. 

Iq  October,  1858,  the  said  W.  L.  Oliver  was  brought 
before  the  magbtrates  at  the  Guildhall,  London,  on  a  charge 
of  embezzling  a  sum  of  5000^  the  money  of  one  Caroline 
Adelaide  Dance.  Immediately  the  plaintiff  became  aware 
of  this,  he  went  to  the  said  London  and  County  Bank  and 
inquired  for  his  box,  and  then  ascertained,  for  the  first  time, 
that  it  had  been  delivered  by  the  bank  to  Oliver,  and  was 
then  in  the  possession  of  the  official  assignee  of  the  said 
W.  L.  Oliver,  who  had  been  declared  a  bankrupt. 

With  the  exception  of  the  order  of  August  3rd,  the 
plaintiff  had  never  given  any  authority  to  the  bank  or  to 
Oliver  for  the  removal  of  the  box  from  the  bank. 

On  opening  the  said  box  the  plaintiff  found  that  the  cer- 
tificates for  the  said  1000  shares  in  the  said  North  British 
Australasian  Company,  besides  other  securities,  had  been 
taken  therefirom.  The  plaintiff  then  went  to  the  office  of 
the  said  Company,  and  found  that  his  name  bad  beei^ 
removed  from  the  register  as  the  holder  of  the  said  1000 
shares,  and  the  names  of  other  persons  placed  thereon  as 
the  holders  thereof.  It  was  afterwards  ascertained  that  ibis 
had  been  effected  by  the  said  W.  L.  Oliver  in  the  following 
manner. 

The  said  W.  L.  Oliver,  in  the  year  1856,  and  fi:om  thence 
until  his  arrest  as  aforesaid,  had  his  office  at  No.  4,  Austin 
Friars,  Old  Broad  Street.     The  plaintiff,  in  the  year  1856, 
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wrote  and  sent  to  the  secretary  of  the  North  British  Austra- 
lasian  Company,  Limited^  who  duly  received  the  same,  the 
».  following  letter: —  •*4,  Austin  Friars, 

British  "Sir,  "London,  Nov.  15th,  1856. 

tiAN  Co."  "  Having  left  my  late  residence,  •  Alnwick  Northum- 

berland,* I  have  to  request  you  will  alter  my  address  in  the 
books  of  your  Company  to  Robert  Swan,  care  of  W.  L* 
Oliver,  4,  Austin  Friars,  Old  Broad  Street 
"  To  the  Secretary,  "  I  remain.  Sir, 

**  N.  British  Australasian  Co.        "  Yours  very  truly, 
«  Queen  St.  City."  "  Robert  Swan." 

The  address  of  the  plaintiff,  as  given  in  the  above  letter, 
was  then  duly  entered  in  the  books  of  the  said  Company, 
and  no  notice  of  any  alteration  in  such  address  was  ever 
given  to  the  said  Company. 

The  plaintiff  had,  on  two  occasionsf,  employed  the  said 
W.  L.  Oliver  to  sell  for  him  some  shares  which  he  possessed 
in  a  Joint  Stock  Company,  called  the  Scottish  Australian 
Investment  Company.  By  the  regulations  of  that  Company 
the  registered  holders  of  shares  therein  could  only  transfer 
the  same  by  deed,  executed  by  the  transferror  and  transferree, 
and  attested.  The  said  W.  L.  Oliver,  on  those  occasons, 
represented  to  the  plaintiff,  that,  for  the  purpose  of  trans- 
ferring the  said  shares  to  the  purchasers  thereof,  it  was 
necessary  for  the  plaintiff  to  execute  ten  deeds  of  transfer. 
The  plaintiff,  in  the  belief  that  such  representations  were 
true,  signed  and  sealed  and  delivered  to  the  said  W.  L. 
Oliver  ten  forms  of  transfer,  to  be  afterwards  filled  up  by 
the  said  W.  L,  Oliver,  each  of  which  forms  of  transfer  was, 
and  also  the  several  attestation  clauses  at  the  foot  thereof  re- 
spectively were,  at  the  time  of  such  execution  and  delivery 
by  the  plaintiff,  in  blank  (as  shewn  by  the  copy  of  one  of  such 
deeds  of  transfer  which  is  in  the  appendix  to  this  case  (a)  ^ 

(a)  The  copj  in  the  appendix  was  as  follows  :— 

I  in  consideration  of  the  sum  of  paid  to 
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and  none  of  such  ten  blank  forms  of  transfer  were  ever 
afterwards  delivered  to  or  seen  bj  the  plaintiff.  In  fact 
only  eight  of  such  blank  forms  of  transfer  were  necessary 
or  used  by  the  said  W.  L.  Oliver  in  the  transfer  of  the  said 
shares  in  the  Scottish  Australian  Investment  Company,  and 
by  this  means  the  said  W.  L.  Oliver  obtained  and  kept  pos- 
session of  two  of  the  said  blank  forms  of  transfer  so  executed 
and  delivered  by  the  plaintiff  to  him. 

There  is  no  evidence  whether  or  not,  between  the  time 
that  the  new  lock  was  put  on  the  box  by  Swan,  and  the 
box  left  by  him  in  Oliver^s  custody  to  be  returned  to  the 
bank,  and  the  time  of  its  final  removal  from  the  bank,  Oliver 
ever  had  access  to  it,  or  removed  it  from  the  bank ;  but,  if 
he  had  verbally  applied  at  the  bank  for  the  box,  he  would 
have  been  allowed  by  the  bank  to  have  access  to  it  there  or 
to  remove  it  The  only  entry  in  the  books  of  the  bank 
of  the  receipt  by  them  of  the  box,  was  an  entry  without 
any  date,  through  which  a  line  had  been  drawn,  which  line 
indicated  the  return  of  the  box,  but  no  date  was  attached 
to  the  erasure.     At  some  time  between  the  period  when 

by  Do  hereby  bargain,  sell,  aBsign  and  transfer  to  the  said 

of  and  in  the  undertaking  called  the 
To  hold  nnto  the  said  executors,  administrators  and 

assigns,  subject  to  the  same  roles,  orders  restrictions  and  conditions 
that  held  the  same  immediately  before  the  execution  hereof. 

And         the  said  do  hereby  agree  to  take  and  accept  the 

said  ,  snbject  to  the  sud  mles,  orders,  restrictions  and  condi-> 

tions.    Witness  onr  hands  and  seals  this         day  of  ,  in  the 

year  of  onr  Lord  one  thousand  eight  hundred  and  « 

Signed,  sealed  and  delivered  by  the' 
above  named  in  the! 

presence  of 

Signed,  sealed  and  delivered  by  the' 
above  named  in  the! 

presence  of 

Signed,  sealed  and  delivered  by  thel 
above  named  in  the?* 

presence  of  3 
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Swan  80  put  the  new  lock  on  the  box^  and  left  it  with 
Oliver  to  be  returned  to  the  bank,  and  the  time  of  its  final 
removal  therefrom,  Oliver  feloniously  stole  and  took  out  of 
the  said  box  the  certificates  of  the  said  1000  shares  in  the 
said  North  British  Australasian  Company. 

On  or  about  the  15th  January}  1858»  the  said  W«  L. 
Oliver  filled  up  one  of  the  said  two  blank  forms  of  transfer, 
inserting  therein  the  numbers  mentioned  in  the  said  certi- 
ficates of  500  of  the  said  shares,  which  were  respectively 
numbered  156,735  to  157,234,  so  as  to  cause  the  said  blank 
form  to  appear  to  be  a  deed  of  transfer  to  one  Horace  Barry 
of  the  said  500  shares  in  the  said  North  British  Australasian 
Company,  The  said  W.  L.  Oliver  ako  forged  the  name  of 
Caroline  Bourne  as  an  attesting  witness  of  the  execution 
of  such  transfer.  (A  true  copy  of  this  transfer  is  in  the 
appendix  to  this  case  (a).) 

(a)  The  copy  in  the  appendix  was  as  follows  :^ 

If  Robert  Swan,  of  4,  Austin  Friars,  Gentleman,  in  ooniideia* 
tion  of  the  sum  of  375Z.  paid  to  me  by  Horace  Barrj,  of  the  Stock 
Exchange,  London,  Grentleman,  Do  hereby  bargain,  sell,  assign  and 
transfer  to  the  said  Horace  Braj  500  shares,  numbered  156,735  to 
157,234,  of  and  in  the  undertaking  called  The  North  British  Austra- 
lasian  Company,  Limited^  To  hold  to  the  said  Horace  Bray,  his  exe- 
cutors, administrators  and  assigns,  subject  to  the  same  rules,  orders^ 
restrictions  and  conditio&s  that  I  held  the  same  immediately  before 
the  execution  hereof. 

And  I,  the  said  H.  Barry,  do  hereby  agree  to  take  and  accept  of  the 
said  shares,  subject  to  the  same  rules,  orders,  restrictions  and  condi- 
tions. Witness  our  hands  and  scab  this  15th  day  of  Januai^,  in  the 
year  of  our  Lord  1858. 

Signed,  sealed  and  delivered  by  the 
above  named  Robert  Swan,  in  the 
presence  of 

Caroline  Bourne,  Paris 


the  I 
is.  J 


Robert  Swan  (l.s.) 


Signed,  sealed  and  delivered  by  the  - 
above  named  Horace  Bray,  in  the 
presence  of 

C.  y.  Goode,  Stock  Exchange. 


H.  Barry  (l.8.) 
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Upon  each  of  the  certificates  of  the  said  1000  shares  is 
the  following  memorandum : — *'  N.6,  No  transfer  of  any 
of  these  shares  will  be  registered  unless  accompanied  by 
this  certificate*"  And  the  defendants  never  did  or  would 
register  a  transfer  onless  accompanied  by  such  certificate. 
And  it  has  always  been  one  of  the  rules,  in  conducting  the 
business  of  the  said  Company,  not  to  register  the  transfer 
of  any  shares  in  the  books  of  the  Company  until  after  the 
expiration  of  three  days  from  the  time  of  sending  to  the 
transferror,  to  the  address  of  such  transferror  as  entered  in 
the  books  of  the  said  Company,  a  notice  of  the  presentation 
to  the  said  Company  of  such  transfer  for  registration  in  the 
form  hereinafter  set  forth. 

On  the  16th  January,  1858,  the  said  Horace  Barry 
caused  to  be  delivered  to  the  secretary  of  the  said  North 
British  Australasian  Company,  Limited,  the  said  document, 
together  with  the  said  certificates  of  the  said  500  shares^  and 
thereupon  the  said  secretary  caused  to  be  written  and  sent 
by  post  to  the  plaintiff^  a  notice  in  the  form  of  a  letter, 
directed  to  the  plaintiff  to  his. address  as  registered  as  afore- 
said in  the  books  of  the  said  Company,  as  follows:  **To 
the  care  of  Wm.  Lemon  Oliver,  4,  Austin  Friars,  Old  Broad 
Street^**  which  said  letter  was  duly  delivered  to  the  said 
W.  L.  Oliver  at  4,  Austin  Friars  aforesaid,  and  was  after- 
wards found  by  the  messenger  in  bankruptcy  among  the 
papers  of  the  said  W.  L.  Oliver,  at  his  office  at  4,  Austin 
Friars  aforesaid,  and  is  as  follows : — 

'*  The  North  British  Australasian  Company,  Limited, 
**  27,  New  Broad  St,  London,  E.C., 

"Sir,  '*Jan.  16th,  1858. 

<*  I  beg  to  inform  you  that  a  deed  of  transfer  of  500 
shares  of  this  Company  from  your  name  in  favonr  of  Horace 
Barry  has  been  lodged  at  the  office  for  registration.  The 
certificate  accompanying  the  same  represents  700  shares, 
Nod.  156,735  to  167,234. 
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''  The  transfer  will  be  retained  here  for  three  clear  days 
from  the  date  hereof,  in  order  to  afford  jou  an  opportunity 
of  communicating  with  me  in  the  event  of  there  being  any 
irregularity  in  the  transaction,  and,  failing  your  reply  within 
the  time  mentioned,  the  transfer  will  be  registered,  and  a 
new  certificate  issued  to  the  purchaser. 

**  Robert  Swan,  Esq.,  "  I  am.  Sir, 

*'  Care  of  W.  L.  Oliver,  Esq.,      **  Your  most  obedt.  Servt , 

**4,  Austin  Friars."  '*  David  Budge,  Secretary.** 

The  plaintiff  never  had  any  knowledge  whatever  of  this 
letter.  But  the  Company  having  received  no  reply  to  the 
said  notice,  the  said  secretary^  at  the  expiration  of  three  days 
from  the  date  thereof,  that  is  to  say  on  the  19th  day  of 
January,  1858,  caused  the  name  of  the  plaintiff  to  be  re- 
moved from  the  register  of  shareholders  of  the  said  Company, 
and  the  name  of  the  said  Horace  Barry  to  be  placed 
thereon.  These  500  shares  have  been  since  sold  and  trans- 
ferred to  various  other  persons. 

On  or  about  the  22nd  July,  1858,  the  said  W.  L.  Oliver 
filled  up  the  other  of  the  said  two  blank  forms,  inserting 
therein  the  numbers  mentioned  in  the  certficates  of  the  re- 
maining 500  of  the  plaintiff's  said  shares,  which  were  re- 
spectively numbered  157,235  to  157,434, 1 15,204  to  1 15,403 
and  177,206  to  177,305,  so  as  to  cause  the  said  last  men- 
tioned blank  form  to  appear  to  be  a  deed  of  transfer  to  one 
W.  McKewan  and  one  James  Gray  of  the  last  mentioned 
500  shares  in  the  said  North  British  Australasian  Company. 
The  said  W.  L.  Oliver  also  foiged  the  name  of  Caroline 
Bourne  as  an  attesting  witness  of  the  execution  of  such  last 
mentioned  transfer.  (A  true  copy  of  this  transfer  is  in  the 
appendix  to  this  case  (a).) 

(a)  The  copy  in  the  appendix  was  as  follows : — 

I,  Robert  Swan,  of  4,  Austin  Friars,  London,  Gentleman,  in 
consideration  of  the  sum  of  300/.  paid  to  me  hj  William  McKewan 
and  James  Gray,  of  21,  Lombard  Street,  Gentlemen,  Do  hereby 
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On  the  26th  July,  1858,  the  said  W.  McEewan  and 
James  Gray  caused  to  be  delivered  to  the  secretary  of  the 
said  North  British  Australasian  Company  the  said  last  men- 
tioned transfer,  together  with  the  certificates  of  the  said  last 
mentioned  500  shares,  and  thereupon  the  said  secretary 
caused  to  be  written  and  sent  by  post  to  the  plaintiff  a  notice 
in  the  form  of  a  letter,  directed  to  the  plaintiff  to  his  address 
so  registered  as  aforesaid  in  the  books  of  the  said  Company, 
*'To  the  care  of  Wm.  Lemon  Oliver,  4,  Austin  Friars,  Old 
Broad  Street/  which  said  letter  was  duly  delivered  to  the 
said  W.  L.  Oliver,  at  4,  Austin  Friars  aforesaid,  and  was 
afterwards  found  by  the  messenger  in  bankruptcy  among  the 
papers  of  the  said  W.  L.  Oliver,  at  his  office,  at  4,  Austin 
Friars,  aforesaid,  and  is  as  follows: — 

**  The  North  British  Australasian  Company,  Limited, 
'*27,  New  Broad  St.,  London,  E.C. 
"  Sir,  "  July  26th,  1858." 

**  I  beg  to  inform  you  that  a  deed  of  transfer  of  500 

bargain,  sell,  assign  and  transfer  to  the  said  William  McKewan  and 
James  Gray  500  shares,  numbered  157,235  to  157,434 ;  115,204  to 
115,403;  177,206  to  177,305,  of  and  in  the  undertaking  called  The 
North  British  Australasian  Company,  Limited,  To  hold  to  the  said 
William  McKewan  and  James  Gray,  their  executors,  administrators 
and  assigns,  subject  to  the  same  rules,  orders,  restrictions  and  condi- 
tions that  I  held  the  same  immediately  before  the  execution  hereof. 

And  we,  the  said  William  McKewan  and  James  Gray,  do  hereby 
agree  to  take  and  accept  of  the  said  shares,  subject  to  the  same  rules, 
orders,  restrictions  and  conditions.  Witness  our  hands  and  seals  this 
23rd  day  of  July,  in  the  year  of  our  Lord  1858. 
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Signed,  sealed  and  delivered  by  the*) 
aboTe  named  Robert  Swan,  in  the 
presence  of 

Caroline  Bourne,  Paris., 

Signed,  sealed  and  delivered  by  the  ^ 
above  named  William  McKewan  and  I 
James   Gray,  in   the   presence  of  f 
Oliver  Lyndall,  21,  Lombard  St  J 


Robert  Swan    (l.s.) 


W.  McKewan  (l.s.) 
Jas.  Gray  (v<.s.) 


1862. 
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shares  of  this  Company  from  yoor  name  in  favonr  of  W. 
McKewan  and  James  Gray  has  been  lodged  at  the  oflke 
for  registration.  The  certificates  accompanying  die  same 
represent  500  shares,  Nod.  157,234  to  157,434;  115,204 
to  115,403,  and  177,206  to  177,305- 

**  The  transfer  will  be  retained  here  for  three  clear  days 
from  the  date  hereof,  in  order  to  afford  you  an  opportonity 
of  communicating  with  me  in  the  event  of  there  being  any 
irregularity  in  the  transaction,  and  failing  your  reply  within 
the  time  mentioned,  the  transfer  will  be  registered,  and  a 
new  certificate  issued  to  the  purchaser. 

"  Robert  Swan,  Esqre.,        **  I  am.  Sir, 
•*  Care  of  W.  L.  Oliver,  Esqre.,      *'  Your  most  obdt.  servt 
"  Austin  Friare."  **  J.  J.  Leg^tt, 

"  For  David  Budge,  Secretary." 

The  plaintiff  never  had  any  knowledge  whatever  of  this 
letter.  But  the  Company  having  received  no  reply  to  the 
said  notice,  the  said  secretary,  after  the  expiration  of  more 
than  three  days  from  the  date  thereof,  that  is  to  say  on  the 
2nd  day  of  August,  caused  the  name  of  the  plaintiff  to  be 
removed  from  the  register  of  shareholders  of  the  said  Com- 
pany and  the  names  of  the  said  W.  McKewan  and  James 
Gray  to  be  placed  thereon.  The  said  W.  McKewan  and 
James  Gray  are  respectively  the  manager  and  accountant  of 
the  said  London  and  County  Bank,  and  the  said  shares 
were  transferred  to  them  as  trustees  for  the  said  Bank. 

The  plaintiff,  except  as  aforesaid,  never  gave  the  said  W. 
L.  Oliver,  or  any  other  person,  any  authority  whatever  to 
fill  up  the  said  blank  forms  in  the  manner  hereinbefore  men- 
tioned, or  to  use  the  same  for  any  purpose  whatever,  except 
for  the  transfer  of  the  plaintiff's  shares  in  the  said  Scottish 
Australian  Investment  Company,  Limited;  neither^  except 
as  aforesaid,  did  the  plaintiff  ever  deliver  as  his  act  and  deed, 
or  authorize  the  said  W.  L.  Oliver  or  any  other  person  to 
deliver  as  the  plaintiff's  act  and  deed,  the  said  alleged 
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transfers,  or  any  transfer  whatever,  for  the  said  1000  shares 
or  any  of  them,  or  any  share  whatever  in  the  said  North 
British  Australasian  Company,  nor  did  he  ever  know  or  0. 

North 
suspect  that  the  said  blank  transfers  had  been  so  used,  or  the     '  British 

said  certificates  obtained,  until  after  the  apprehension  of  the      taAsi  Co." 

said  W.  L.  Oliver  as  before  mentioned. 

The  two  letters  sent  to  the  plaintiflF  to  the  care  of  the  said 
W.  L.  Oliver,  as  hereinbefore  mentioned,  were  the  only 
notices  sent  by  the  defendants  to  him  that  any  deed  or 
deeds  of  transfer  of  the  said  1000  shares,  or  any  of  them, 
had  been  lodged  at  the  office  of  the  said  Company  for 
registration. 

At  a  Session  holden  at  the  Central  Criminal  Court  on 
the  22nd  November,  1858,  the  plaintiff  prosecuted  the  said 
W.  L.  Oliver  for  feloniously  stealing,  taking  and  carrying 
away  the  certificates  of  the  said  1000  shares;  and  the  said 
W.  L.  Oliver  was  then  convicted  of  the  said  offence,  and 
sentenced  to  twenty  years  penal  servitude. 

On  the  9th  December,  1858,  the  plaintiff  served  the  de- 
fendants with  a  notice  in  writing  that  the  said  1000  shares 
had  been  transferred  from  his  name  in  the  books  of  the  said 
North  British  Australasian  Company  by  means  of  forgery 
and  firaud,  and  the  plaintiff  by  the  said  notice  required  that 
his  name  should  be  restored  to  the  register  of  shareholders 
in  respect  of  the  said  1000  shares.  On  the  30th  December, 
1858,  the  plaintiff  served  the  defendants  with  a  notice  in 
writing  not  to  pay  to  any  person  the  dividends  on  the  said 
1000  shares. 

The  London  and  County  Bank,  after  the  said  conviction 
of  the  said  W.  L.  Oliver,  and  with  knowledge  thereof,  and 
that  the  certificates  of  the  said  shares  had  been  stolen  by 
the  said  W.  L.  Oliver  as  aforesaid,  sold  and  transferred  the 
said  500  shares,  so  as  aforesaid  registered  in  the  names  of 
the  said  W.  McKewan  and  James  Gray,  to  various  other 
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persons,  and  the  defendants  registered  the  names  of  sach 
persons  after  they  received  the  aforesaid  notice  and  request 
to  restore  the  name  of  the  plaintiff  to  the  said  regbter  of 
shareholders. 

It  is  agreed  that  the  pleadings  and  appendix,  and  the 
mles  and  regulations  (a)  of  the  Company,  shall  form  part  of 


(a)  The  only  clauses  of  the 
r^ulations  material  to  the  pre- 
sent case  are  the  foUowing : — 

**  y.  Any  person  who  shall  have 
executed  (as  transferree)  anj  deed 
of  transfer  of  any  share,  or  shall 
have  signed  any  other  written 
acceptance  of  any  share,  in  a  form 
approved  by  the  directors,  shall 
be  deemed  to  have  accepted  such 
share  for  the  purposes  and  within 
the  meaning  of  the  Joint  Stock 
Companies  Act,  1856;  and  no 
person  hereafler  becoming  entitled 
to  any  share  shall  be  entitled  to 
be  placed  on  the  roister  of  share- 
holders, as  the  holder  thereof, 
until  he  jshall  have  accepted  the 
same  in  manner  aforesaid,  and 
shall  also  have  bound  himself  by 
deed  of  covenant  to  observe  and 
perform  these  regulations,  or 
such  other  regulations  of  the 
Company  as  for  the  time  being 
may  be  in  force,  either  by  execu- 
ting such  deed  of  transfer  as 
aforesaid,  or  such  other  deed  as 
shall  be  approved  by  the  directors 
for  the  purpose  ;  and  if  any  such 
person  as  aforesaid  shall  have  been 
placed  on  the  register  of  share- 
holders as  the  holder  of  any  share, 
but  shall  not  have  accepted  the 
same  in  manner  aforesaid,  or  shall 
not  have  bound  himself  by  deed 
of  covenant  to  observe  and  per- 
form these  regulations,  or  the 
regulations  of  the  Company  for 


the  time  being,  in  manner  afore- 
sdd,  it  shall  be  lawful  for  the 
directors,  without  any  further 
consent  or  notice  to  such  person, 
to  remove  his  name  from  the 
register  and  to  deprive  him  of  all 
the  profits  and  privil^es  of  a 
shareholder,  until  oompllanoe  by 
him  with  the  aforesaid  con- 
ditions.*' 

**XI.  The  person  or  several 
persons  registered  as  the  holder 
or  joint  holders  of  any  share,  may 
transfer  the  same  by  deed,  in  a 
form  approved  of  by  the  directors, 
duly  executed  by  both  transferror 
and  transferroe ;  but  efiectnal  re- 
ceipts for  any  dividend  payable 
in  respect  of  any  share  roistered 
in  the  names  of  more  persons  than 
one,  may  be  given  by  any  one  of 
such  persons.** 

"XII.  Every  deed  of  transfer 
shall,  immediately  afler  the  exe- 
cution thereof,  be  left  at  or  sent 
to  the  registered  office  of  the 
Company ;  and  if  the  same  shall 
be  found  correct,  the  directors 
shall  cause  a  memorial  of  such 
transfer  to  be  entered  in  the  book 
to  be  called  the  register  cf  trans- 
fers, and  the  entry  thereof  to  be 
indorsed  on  the  deed  of  transfer; 
and  for  every  such  entry  and 
indorsement  a  fee  not  exceeding 
2$,  6d.  shall; be  paid  by  the 
transferree  to  the  secretary  for 
the  use  of  the  Company.    And  the 
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the  case,  and  that  the  Court  shall  draw  such  inferences  from 
the  above  facts  as  they  think  fit. 

In  Trinity  Term,  1860,  the  plaintiff  obtained  a  rule  of 
this  Court  calling  on  the  said  North  British  Australasian 
Company,  and  certain  persons  in  the  said  rule  mentioned, 
to  shew  cause  why  this  Court  should  not  order  the  register 
<^  shareholders  in  the  said  Company  to  be  rectified  by  re* 
placing  thereon  the  name  of  the  plaintiff  as  a  shareholder 
therein  from  the  time  his  name  was  removed  from  the  said 
register  in  respect  of  the  said  1000  shares.  The  said  rule 
having  been  duly  enlarged,  cause  was  shewn  against  it  in 
last  Easter  Term,  when  the  Court  directed  this  action  to  be 
brought,  and  the  said  rule  has  been  furtlier  enlarged. 

The  questions  for  the  opinion  of  the  Court  are — 

1.  Whether,  under  the  above  circumstances,  the  plaintiff 
is  entitled  to  recover  upon  the  first  count  of  the  declaration 
in  respect  of  the  said  1000  shares  or  any  of  them. 

2nd.  Whether,  under  the  circumstances,  the  plaintiff  is 
entitled  to  a  mandamus  as  prayed  in  the  second  count. 

If  the  Court  shall  be  of  opinion,  upon  the  first  question, 
in  the  afiirmative,  judgment  is  to  be  entered  for  the  plain* 
tiff  for  damages  (the  amount  of  such  damages  to  be  ascer- 
tained by  an  arbitrator,  upon  such  principle  as  the  Court 
shall  direct),  and  40«.  costs. 

And  if  the  Court  shall  be  of  opinion  in  the  affirmative 
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Companj  maj  decline  to  register 
any  transfer  of  shares  made  bj 
anj  shareholder  or  shareholders 
who,  or  anj  one  of  whom,  is  in- 
debted to  them.** 

**  XIII.  The  person  or  several 
persons  registered  as  the  holder 
or  joint  holders  of  any  share  or 
shares,  shall,  on  payment  of  such 
sum  not  exceeding  Is.  as  the 
directors  may  prescribe^  be  enti- 

VOL.  VH.— N.  8. 


tied  to  a  certificate  under  the 
common  seal  of  the  Company, 
specifying  the  share  or  shares  held 
by  him  or  them,  and  the  amount 
paid  up  thereon.' 

**  XIV.  If  any  such  certificate 
is  worn  out  or  lost,  it  may  be  re- 
newed on  payment  of  such  sum 
not  exceeding  1«.  as  the  directors 
may  prescribe.*' 
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upon  the  second  question,  then  a  writ  of  mandamus  is  to  be 

issued,  commanding  the  said  Company  to  replace  on  their 

»•  register  of  shareholders  the  name  of  the  plaintiflF  as  a 

British      shareholder  therein  in  respect  of  such  shares,  and  ftom 

UAH  Co.      such  time  as  the  Court  shall  direct. 

If  the  Court  shall  be  of  opinion  in  the  negative,  a  ver- 
dict is  to  be  entered  for  the  defendants  on  the  plea  of  not 
guilty,  with  40«.  costs. 

Lush  (with  whom  was  Hurhiom)  argued  for  the  plaintiff 
(Jan.  27).— The  property  in  the  shares  remains  in  the 
plaintiff,  and  his  name  has  been  wrongfully  removed  by  the 
defendants  from  the  register  of  shareholders.  First,  there 
has  been  no  transfer  of  the  shares  by  deed,  as  required  by 
the  regulations  (a)  of  the  Company,  made  in  purauance  of 
the  Joint  Stock  Companies  Act,  1856  (19  &  20  Vict, 
c.  47,  s.  9).  Hibblewkite  v.  JtPMorine  (b)  is  an  express 
authority  that,  where  a  deed  is  necessary  for  the  transfer  of 
shares,  a  blank  paper,  signed  and  sealed  by  the  owner  of 
them,  cannot  become  a  valid  deed  by  being  afterwards  filled 
up.  [MartiHy  B. — In  Sheppard's  Touchstone,  pw  54,  it  is 
said : — **  Every  deed  well  made  must  be  written,  t. «.,  the 
agreement  must  be  all  written  before  the  sealing  and  de« 
livery  of  it ;  for  if  a  man  seal  and  deliver  an  empty  piece 
of  paper  or  parchment,  albeit  he  do  therewithal  give  com- 
mandment that  an  obligation  or  other  matter  shall  be 
written  in  it,  and  they  be  done  accordingly,  yet  this  is  no 
good  deed."] — Secondly,  the  transfers  were  forged :  Harfs 
Case  {c\  Regina  v.  Wilson  (d).  Ex  parte  Swan  (e)  ;  and  no 
property  can  pass  by  a  forged  instrument  of  transfer : 
Davis  V.  The  Bank  of  England  (/).     It  will  be  contended, 

(a)  See  Clanse  11,  awUy  p.  618.         (d)  1  Den.  C.  C.  3S4. 

(()  6  M.  &  W.  200.  (e)  7  G.  B.,  N.  &  400.  482. 

(c)  7  C.  &  P.  652.  (/)  2  Bing.  898. 
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however,  that  the  plaintiiF  is  estopped  by  his  negligence 
from  denying  that  the  transfers  are  valid  deeds.  But,  first, 
the  doctrine  of  estoppel  by  negligence  in  signing  instru- 
ments applies  only  to  negotiable  instruments,  and  has  never 
been  extended  to  deeds.  The  leading  case  on  that  subject 
is  Young  v.  Chote  (a),  where  the  plaintiff  delivered  to  his 
wife  printed  checks,  signed  by  himself,  but  with  blanks  for 
the  sums,  requesting  his  wife  to  fill  the  blanks  up  according 
to  the  exigency  of  his  business.  She  filled  one  up  with 
the  words  "  fifty  pounds  two  shillings,"  the  "  fifty"  being 
commenced  with  a  small  letter,  and  placed  in  the  middle  of 
a  line.  The  figures  50/.  2s,  were  also  placed  at  a  con- 
siderable dbtance  from  the  printed  £.  In  this  state  she 
delivered  the  check  to  her  husband's  clerk  to  receive  the 
amount ;  whereupon  he  inserted,  at  the  beginning  of  the  line 
in  which  the  word  "  fifty"  was  written,  the  words  "  Three 
hundred  and,"  and  the  figure  3  between  the  £  and  the  50. 
The  banker  having  paid  the  check  in  the  usual  course  of 
business,  it  was  held  that  the  loss  must  fall  on  the  plaintiff. 
That  decision  is  reviewed  in  Ex  parte  Swan  (b)  by  fFil' 
UamSy  J.,  who  says: — **  It  seems,  therefore,  doubtful  whether 
the  cases  as  to  the  liability  of  a  man  who  signs  a  blank  bill 
or  note  or  check,  are  founded  on  the  doctrine  of  estoppel, 
or  on  a  rule  of  law-merchant  that  an  actual  authority  is 
thereby  conferred  on  the  person  in  whose  hands  the  instru- 
ment is.  It  is,  however,  plain  that  none  of  the  decisions  as 
to  the  effect  of  signing  instruments  in  blank  extend  beyond 
the  case  of  negotiable  instruments.  And  it  seems  to  me 
that  it  would  be  inconvenient  and  dangerous  to  apply  the 
principle  of  any  of  them  any  further.  If  a  man  were  in- 
duced to  sign,  seal  and  deliver  to  his  attorney  a  deed  of 
conveyance,  with  the  parcels  in  blank,  upon  the  under- 
standing that  it  should  be  filled  up  by  a  description  of 

(a)  4  Bing.  2^3.  (()  7  C.  B.,  N.  S.  400.  446. 
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1862.  estate  A.^  it  would  surely  be  diflScuIt  to  contend  that, 

*^^^^  'f  the  attorney  were  fraudulently  to  fill  up  the  blank 

9.  by  a  description  of  estate  B.,  the  latter  would  pass  to  a 

Bhitiso  bona  fide  purchaser,  who  paid  for  the  estate  on  the  sup* 

AUBTEALA- 

•ijuiCo.  position  that  he  was  buying  the  latter  estate."  [JFilde, 
B. — In  Ex  parte  Swan  {a),  Erk,  C.  J.»  says  that  the  same 
principle  applies  to  deeds  as  to  negotiable  instruments.]  The 
only  authority  for  that  position  is  Texira  v.  Evans  (b\  cited 
by  Wihon^  J.,  in  Master  y.  iKUer  (c),  but  that  case  is  said 
by  this  Court  in  Htbbletohite  v.  M^Morine,  by  CresstoeU,  J.> 
in  Davidson  v.  Cooper  (d)^  and  by  fFoody  V.  C,  in  Tayler  ▼. 
TTie  Great  Indian  Peninsular  Railway  Company  (e),  not  to 
be  law. — Secondly,  assuming  that  the  doctrine  of  estoppel 
applies  to  deeds,  there  is  not  in  this  case  that  species  of 
negligence  which  estops  the  plaintiff  from  insisting  that  the 
transfers  are  void.  To  have  that  effect  the  negligence  must 
be  such  that  the  person  who  has  sustained  damage  by  reason 
of  it  may  maintain  an  action  against  the  person  who  has 
been  guilty  of  it.  The  Bank  of  Ireland  v.  The  Trustees  of 
Evans's  Charities  (f)  is  an  express  authority  that  the  negli- 
gence which  would  deprive  the  plaintiff  of  his  right  to  insist 
that  the  transfers  are  invalid,  must  be  negligence  in  or 
immediately  connected  with  the  transfer  itself.  There 
the  trustees  of  a  charity  in  Dublin,  incorporated  by  act  of 
parliament,  and  having  a  common  seal,  possessed  stock  in 
the  public  funds,  which  stock  was  in  Ireland,  registered  in 
the  Bank  of  Ireland.  The  secretary  of  the  incorporated 
trustees  had  the  custody  of  their  seal,  and  without  any 
authority  from  them  he  affixed  it  to  five  powers  of  attorney, 
prepared  in  different  years,  and  signed  by  them.  The  due 
affixing  of  the  seal  was  attested  by  a  witness  who  had  never 
sceb  it  affixed,  but  who  acted  without  any  fraudulent  in- 

(a)  7  C.  B.  400.  432.  (d)   13  M.  &  W.  843. 

(()  1  Anstr.  225.  228.  (e)   28  L.  J.,  Chan.  285. 289. 

(c)  6  M.  &  W.  200.  215.  (f)  5R.L,  389. 
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tention.  The  secretary  presented  the  powers  of  attorney 
to  the  bank,  and  obtained  the  stock.  In  an  action  by  the 
trustees  against  the  bank,  for  refusing  to  transfer  it  under  a 
valid  power  of  attorney,  the  Lord  Chief  Justice  told  the 
jury  that  if  they  believed  that  the  five  powers  of  attorney 
were  forgeries,  then  the  verdict  ought  to  be  for  the  plaintifis, 
unless  they  at  the  same  time  believed  that  the  use  made  of 
the  common  seal  of  the  trustees,  whereby  the  defendants 
were  imposed  upon,  was  caused  exclusively  by  the  negli- 
gence or  default  of  the  plaintiffs,  in  which  case  the  verdict 
must  be  for  the  defendants.  A  bill  of  exceptions  having 
been  tendered,  the  House  of  Lords  held  that  the  direction 
was  wrong.  There  Parke,  B.^  after  referring  to  the  case  of 
Yaunff  V.  Grote  (a),  said  (b):  *'  The  present  case  is  entirely 
different  If  there  was  negligence  in  the  custody  of  the 
seal,  it  was  very  remotely  connected  with  the  act  of  transfer. 
The  transfer  was  not  the  necessary,  or  ordinary,  or  likely 
result  of  that  negligence.  It  never  would  have  been,  but 
for  the  occurrence  of  a  very  extraordinary  event,  that  per- 
sons should  be  found  either  so  dishonest  or  so  careless  as  to 
testify  on  the  face  of  the  instrument  that  they  had  seen  the 
seal  duly  affixed.  It  is  quite  impossible  that  the  bankers  could 
have  maintained  an  action  for  the  negligence  of  the  trustees, 
and  recovered  the  damage  they  had  sustained  by  reason  of 
their  having  made  the  transfer.  If  such  negligence  could 
disentitle  the  plaintiffs,  to  what  extent  is  it  to  go  ?  If  a  mlin 
should  lose  his  check-book,  or  neglect  to  lock  the  desk  in 
which  it  is  kept,  and  a  servant  or  stranger  should  take  it  up, 
it  is  impossible,  in  our  opinion,  to  contend  that  a  banker 
paying  his  forged  check  would  be  entitled  to  charge  his 
customer  with  that  payment.  Would  it  be  contended  that, 
if  he  kept  his  goods  so  negligently  that  a  servant  took  them 
and  sold  them,  he  must  be  considered  as  having  concurred  in 
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the  sale,  and  so  be  disentitled  to  sue  for  their  conversion  on 
a  demand  and  refusal."   And  Lord  Cranwortk^  C,  said  (a): 
''There  must  be  either  something  which  amounts  to  an 
estoppel,  or  something  that  amounts  to  a  ratification,  in  order 
to  make  the  negligence  a  good  answer."     Here  the  negli- 
gence, if  any,  is  more  remotely  connected  with  the  transfer 
than  the  negligence  in  that  case ;  and  it  is  clear  that  no 
action  could  be  maintained  against  the  plaintiff,  either  by 
the  Company  or  the  transferrees.   The  broker  obtained  the 
blank  transfers  by  a  false  and  fraudulent  representation,  but 
the  mere  possession  of  them  was  of  no  avail.     The  mischief 
did  not  ensue  from  the  plaintiff's  conduct  in  delivering  them 
to  the  broker,  for  that  was  a  perfectly  harmless  act.  In  order 
to  effect  a  transfer  of  the  shares  it  was  necessary  that  the  brdker 
should  commit  three  felonies,  viz.,  a  forgery  of  the  deed  and 
attestation,  and  a  robbery  of  the  certificates.  The  Company 
would  not  register  a  transfer  of  the  shares  unless  accom- 
panied by  the  certificates,  and  the  broker  stole  them  fix>m 
the  box  which  was  deposited  for  safe  custody  with  the  bank, 
and  by  inserting  their  numbers  in  the  blank  transfers,  and 
forging  the  attestation,  he  effected  the  transfer.    But  forgery 
and  robbery  were  not  the  necessary  or  ordinary  result  of  the 
allied  negligence  of  the  plaintiff  in  executing  the  blank 
transfers.      Moreover  the  defendants  were  not  free  from 
negligence,  for  they  acted  upon  transfers  which  purported 
to' be  attested  by  a  witness  at  Paris,  who  gave  no  address. 
Also,  as  to  500  of  the  shares  which  were  registered  in  the 
names  of  the  two  trustees  for  the  bank,  they  were  guilty  of 
negligence  in  allowing  the  broker  to  have  access  to  the 
plaintiff's  box.     The  fact  that  the  Company  sent  a  notice 
that  they  were  about  to  register  the  transfers,  does  not  aflfisct 
the  plaintiff's  ease,  because  the  same  result  would  follow 
whenever  a  notice  is  sent  to  the  house  of  a  person  who  is 
travelling  abroad 

(a)  5  H.  L.  413. 
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Hawkins  (with  whom  was  Petersdatff,  Serjt.,  and  Holl)^ 
for  the  defendants. — There  was  such  negligence  on  the 
part    of  the   plaintiff,   independently  of  the  robbery,  as  »• 

estops  him  from  setting  up  his  right  against  bon&  fide  Bhitisb 
purchasers  of  the  shares.  He  signed,  sealed  and  de-  sian  Co. 
livered  to  the  broker  blank  fcnrms  of  transfer,  with  the 
intent  that  they  should  be  used  for  the  transfer  of  shares, 
and  attested  by  a  witness  who  had  never  seen  them 
executed.  The  property  in  the  shares  is  transferred  by  the 
deed,  not  by  the  delivery  of  the  certificates ;  and,  if  the  deed 
operates  by  way  of  estoppel,  the  purchasers  might  compel 
the  production  of  the  certificates.  The  principle  which 
applies  to  the  present  case  is  that  enunciated  by  Mr.  Jus- 
tice Ashursts  who,  in  Lickbarraw  v.  Mctton  {a\  said : — **  We 
may  lay  it  down,  as  a  broad  general  principle,  that  wherever 
one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
be  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it"  [MarHni  B. — Suppose  an  action  on  a  bond, 
with  a  plea  of  non  est  factum,  and  the  bond  was  in  fact 
executed  in  blank  and  delivered  to  an  agent,  who  filled  it 
up  without  any  authority  from  the  obligor,  would  that  be 
a  good  deed  ?]  The  obligor  would  be  estopped  from  shew- 
ing  the  circumstances  under  which  it  was  executed.  If  a 
person  chooses  to  trust  a  fraudulent  agenl^  he  must  suffer, 
not  an  innocent  person.  The  doctrine  of  estoppel  by  negli- 
gence applies  as  well  to  deeds  as  to  negotiable  instruments. 
The  ground  of  the  decision  in  Young  v.  Grote  {b)  was,  that 
the  banker  had  been  misled  by  want  of  proper  caution  on 
the  part  of  his  customer  in  the  mode  of  drawing  the  check. 
[Martin^  B. — The  point  is  not  open  upon  these  pleadings:  the 
defendants  should  have  pleaded  the  estoppel.  Wilder  B. — 
In  Sanderson  v.  Collman  (c)  the  estoppel  was  pleaded  (d).] 

(a)  2  T.  R.  63.  70.  consented  that  the  Conrt  should 

(5)  4  Bing.  253.  decide  the  point  irrespective  of 

(e)  4  Man.  &  G.  209.  the  pleadings. 
(d)  The  plaintiflTs  counsel  then 
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In  Coles  V.  The  Bank  of  England  {a)  the  negligent  conduct 
of  the  plaintiff  in  receiving  dividends  on  the  sum  to  which 
her  stock  was  reduced  by  a  forged  transfer^  was  treated  by 
the  Court  as  evidence  of  ratification  of  the  transfer.    So 
where  the  statute  incorporating  a  railway  Company  required 
a  transfer  of  shares  to  be  by  deed,  and  the  seller  executed 
a  transfer  with  a  blank  fur  the  purchaser's  name,  and  stating 
the  consideration  untruly,   but  the   purchaser  afterwards 
signed  and  transmitted  to  the  Company,  in  pursuance  of 
their  Act,  a  proxy  paper,  describing  himself  as  the  pro- 
prietor of  the  shares,  in  an  action  by  the  Company  against 
him  for  calls  it  was  held  that  he  was  precluded  from 
disputing  the  validity  of  the  transfer :   The  Sheffield  and 
Manchester  Railway   Company  v.    Woodcock  (ft).      There 
Parke,  B.,  in  the  course  of  the  argument,  said: — "TLe 
defendant  held  out  false  colours,  to  induce  the  Company 
to  register  him  as  a  proprietor,  and  therefore  to  bring  this 
action  against  him.    It  is  a  universal  rule  of  law,  that  where 
a  party  makes  a  representation  to  another,  whereby  the 
situation  of  the  latter  is  altered,  he  is  bound  thereby.^    The 
principle  of  that  decision  was  recognised  and  adopted  in 
The  C/ieltenham  and  Great  Western  Union  Railway  Com- 
pany V.  Daniel  (c).     So  where  a  purchaser  of  shares  in  a 
joint  stock  banking  Company,  who  did  not  execute  the 
deed  of  settlement,  sent  to  the  office  of  the  Company  a 
deed,  by  which  he  covenanted  to  observe  the  provisions 
contained  in  the  deed  of  settlement,  which  6rst  mentioned 
deed  was  apparently  executed  by  himself,  but,  in  fact,  his 
name  was  signed  by  a  third  party,  and  he  acted  under  the 
deed,  and  received  dividends  as  a  purchaser,  it  was  held 
that  his  executors  were  estopped  from  denying  that  it  was 
his  deed:  In  re  The  North  of  England  Joint  Stock  Banking 
Company (d).    Lord  St,  Leonards,  C,  there  said: — ^lam 


(a)  10  A.  &  £.  437. 
(6)  7  M.  &  W.  674. 


(c)  2  Q.  B.  281. 

(<0  1  De  Gex,  M.  &  6. 676. 
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asked  to  treat  this  deed  as  a  nullity,  because  it  turns  out  that 
a  grandson  of  this  gentleman  signed  it  for  him,  believing 
himself  to  be  authorized  to  do  so,  and  acting  for  him 
generally  in  his  affairs,  Mr.  Strattan^  too,  having  himself 
made  the  purchase  and  afterwards  acted  upon  the  deed  so 
sent  forth  as  his  deed.  But  such  is  not  the  law  of  this 
Court;  and  the  doctrine  of  estoppel  will  apply  to  a  case 
of  this  kind  as  well  as  to  any  other;  and  if  I  had  to  decide 
the  matter  for  the  first  time,  I  should  hold  without  the 
slightest  difficulty  that  Mr.  Stratum  could  never  be  heard 
to  say,  against  any  person  in  that  Company,  that  the  deed 
was  not  his  deed."  The  case  of  Tayler  v.  The  Great  Indian 
Peninsular  Railway  Company  {a)  proceeded  on  the  ground 
that  the  purchasers  of  the  shares  were  guilty  of  negligence 
in  taking  blank  transfers,  and  therefore,  as  against  them, 
the  plaintiff  was  not  estopped  from  insisting  that  the  trans- 
fers were  void.  It  is  no  objection  to  a  bill  of  exchange 
that  the  acceptance  and  indorsement  are  written  before 
the  bill  is  drawn,  and  the  acceptor  is  estopped  from  deny- 
ing the  drawing  or  indorsing  of  the  bill :  Schultz  v.  Astler  (&), 
Ruseel  v.  Langstaffe  (c).  Texira  v.  Evans  (d)  is  an  express 
authority  that  the  plaintiff,  as  against  a  bona  fide  purchaser, 
is  estopped  from  denying  the  validity  of  the  transfers.  [  Chan- 
nelli  6. — Tliat  case  was  impeached  by  Lord  Kenyan^  and 
was  overruled  in  Hibblewhite  v.  AT  Marine  («).]  The  case  of 
The  Bank  of  Ireland  v.  The  Trustees  of  Evans  s  Charities  (/) 
was  argued  and  decided  on  the  assumption  that  the  doctrine 
of  estoppel  by  negligence  applied  to  instruments  under  seal. 
Lord  CrantDorthf  C,  there  said  that  in  Young  v.  Grote  (g) 
the  plaintiff  **was  estopped  from  saying  that  he  did  not 

(a)  28  L.  J ,  Cban.  285  ;  4De  tery.  Miller,  1  Anstr.  225.  228. 
Gex  &  J.  559.  (e)  6  M.  &  W.  200. 

(ft)  2  Bing.  N.  C.  544.  (/)  5  H.  L.  389. 

(c)  2  Doug.  514.  (g)  4  Bing.  253. 

Id)  Ciiedby WUson, J. ,'m Mas- 
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Sign  the  dieck  for  3501,  and  if  the  circumstances  are  socb, 
whether  arising  from  negligence  or  any  other  caose,  that 
as  between  the  customer  and  his  banker  the  customer  is 
estopped  from  saying  that  he  did  not  sign  the  check  for  a 
particular  amount,  that,  as  between  them,  is  just  the  same 
as  if  he  had  signed  it."  That  principle  applies  here.  [ilfar> 
tin,  B. — Could  the  Company  maintain  an  action  for  negli- 
gence against  the  plaintiff?  In  Younff  y.  Grote  (a)  the  bank 
might  have  muntained  an  action  against  the  plaintiff.  You 
must  estabUsh  that  where  a  person  acts  in  such  a  manoer 
as  to  enable  another  to  commit  a  fraud,  he  is  Uable  to  an 
action  at  the  suit  of  the  party  thereby  injured*]  NegJIigence 
may  operate  as  an  estoppel,  although  it  affords  no  groand 
of  action.  If  these  transfers  are  invalid,  no  property  passed 
to  the  purchasers  under  the  transfers  of  the  shares  in  the 
other  Company  which  the  plaintiff  authorixed  the  broker 
to  fill  up. — He  also  referred  to  Master  y.  MiUer  (i)  and 
Ex  parte  Swan  (c). 


Lwh,  in  reply. — ^The  case  of  Tayler  y.  The  Great  Indian 
Peninaular  Bailway  Company  (d)  is  an  express  authority 
that  these  transfers  are  yoid.  Even  if  the  blanks  had 
been  filled  up  with  the  authority  of  the  plaintiff  the  trans- 
fers would  have  been  inoperative,  because  an  agent,  to  make 
a  deed,  must  be  authorized  by  an  instrument  of  as  high  a 
nature.  Precedent  implied  authority  is  not  sufficient  to 
render  an  imperfect  instrument  valid,  but  in  all  the  cases 
the  estoppel  has  arisen  fix>m  the  subsequent  conduct  of  the 
party.  In  Coles  v.  The  Bant  of  England  {e)  the  conduct 
of  the  plaintiff  in  accepting  the  dividends  on  the  reduced 
stock  amounted  to  a  ratification.      In   The  Sheffield  and 


(a)  4  Bing.  253. 

(b)  4  T.  11.320. 

(c)  7  C.  B.,  N.  S.  400. 


(d)  4  De  Gex  &  J.,  569. 
(«)  10A.&E.437. 
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Manchester  Railway  Company  y,  JVoadcock{a)  the  defendant 
had  caused  his  name  to  be  placed  on  the  register  as  a  pro- 
prietor of  the  shares.  So,  in  The  Cheltenham  and  Great 
fVegtem  Union  Railway  Company  v.  Daniel  {b)  there  was 
an  estoppel  bj  subsequent  conduct  amounting  to  a  ratifica- 
tion. In  the  case  of  In  re  The  North  qf  England  Joint 
Stock  Banking  Company  {e)  the  party  was  held  liable 
because  he  had  sent  to  the  Company  a  deed  executed 
by  another  person,  under  which  he  acted  and  received  a 
benefit,  and  therefore  his  subsequent  conduct  amounted  to 
a  delivery.  If  the  doctrine  of  estoppel  applies  here,  it  would, 
a  fortiori,  have  applied  in  the  case  of  Tayler  v.  The  Great 
Indian  Penimular  Rculway  Company  (c/),  for  there  the  plain- 
tiff delivered  to  the  turoker  the  certificates  for  the  purpose 
of  enabling  him  to  fill  up  the  blank  transfers.  That  case 
shews  that  a  precedent  authority  to  fill  up  a  deed  cannot 
render  it  valid.  All  that  the  House  of  Lords  decided  in 
The  Bank  of  Ireland  v.  The  Trustees  of  Evans's  Charities  (e) 
is,  that  mere  negligence,  not  immediately  connected  with 
the  loss,  will  not  deprive  the  party  of  his  right  Here  the 
transfers  are  void,  and  there  is  no  negligence  amounting  to 

ratification. 

Cur.  adv.  wit. 
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The  learned  Judges  having  differed  in  opinion,  the 
following  judgments  were  delivered  in  Trinity  Vacation 
(June  28). 

•  Wilde,  B. — The  plaintiff  in  this  case  sues  to  have  his 
name  restored  to  the  register  for  shares  which  he  once  held 
in  the  defendants'  Company. 

The  defendants  produce  a  transfer  of  the  shares  apparently 


(a)  7  M.  &  W.  674. 

(6)  2  Q.  B.  281. 

(c)  1  De  Gex,  M.  &  G.  576. 


(d)  4  De  Gex  &  J.  559. 
(c)  5  H.  L.  389. 
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1862.        duly  executed  bj  die  plaintiff,  and  actually  having  his  real 
signature* 

Under  this  transfer  the  shares  have  been  bona  fide  and 
regularly  passed  through  one  or  more  hands  to  the  poeses- 
sion  of  bona  fide  purchasers  for  value,  who  now  hold  them* 

The  plaintiff  says  he  executed  the  deed  of  transfer  in 
blank;  that  it  has  since  been  filled  np  without  authority  by 
the  fiaud  of  his  agent,  and  that  it  is  void. 

The  defendants  answer  that  the  frandulent  act  was  the 
plaintiff's  own  fault ;  that  he  by  his  own  careless  and  negli- 
gent conduct  brought  it  about,  and  that  he  is  estopped  firom 
now  denying  the  validity  of  the  deed. 

The  defendants  do  not  assert  that  such  a  deed  so  executed 
could  be  maintained  as  valid,  but  they  invoke  the  doctrine 
of  estoppel,  and  say  that  the  plaintiff  ought  not  to  be 
allowed  to  set  up  the  facts  on  which  the  invalidity  rests. 

The  facts  are  plainly  stated  in  the  special  case  now  befi>re 
the  Court,  and  I  do  not  propose  to  recapitulate  them. 

That  the  plaintiff  has  acted  with  great  carelessness,  and 
with  an  overweening  confidence  in  his  agent,  is  I  think  veiy 
clearly  established.  The  loss  which  has  occurred  through 
the  dbhonesty  of  this  agent  has  been  entirely  his  own  fault, 
for  the  defendants  were  free  fi'om  blame. 

The  defendants  in  their  system  for  the  transfer  of  shares 
appear  to  have  taken  all  reasonable  precaution  to  prevent 
imposition.  These  precautions  have  one  after  anodier  been 
rendered  valueless  by  the  culpable  negligence  of  the  plaintiff. 

In  the  first  place  the  Company  require  the  instrument  of 

transfer  to  be  in  the  most  solemn  form  known  to  the  law 

the  form  of  a  deed.  This  the  plaintiff  has  rendered  nuga- 
tory by  executing  and  handing  to  his  agent  a  deed  in  blank 
in  a  form  fit  for  the  transfer  of  the  shares  in  question,  and 
wanting  only  words  of  identity  to  be  applicable  to  those 
shares.     This  in  itself  was,  in  my  opinion,  gross  negligence. 
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If  a  man  voluntarily  parts  with  an  instrument  bearing  his 
own  signature,  which  purports  to  convey  property  away  from 
him — losing  sight  of  and  control  over  it,  and  that  not  for 
a  limited  time  but  for  good,  trusting  to  the  honour  or 
honesty  of  his  agent, — he  in  fact  substitutes  that  trust  and 
confidence  for  the  real  control  over  his  own  property  which 
the  law  gives  him  ;  and  jf  he  turns  out  to  have  misplaced 
his  trust,  he  has  only  his  own  careless  confidence  to  blame. 

This  deed  was  the  basis  of  the  fraud  which  was  com- 
mitted.    But  the  plaintiff's  want  of  care  did  not  stop  here. 

By  the  error  of  a  similar  confidence  the  same  agent  had 
the  opportunity  of  tampering  with  the  plaintiff's  strong 
box,  and  getting  possession  of  the  share  certificates. 

And  lastly,  the  plaintiff  robbed  himself  of  the  benefit  of 
the  notice  of  transfer  which  the  Company  sent  him,  by 
ordering  his  letters  to  be  addressed  to  the  same  agent's 
office. 

It  is  argued  that  the  agent  could  not  have  committed  the 
fiaud  without  a  felony  in  stealing  the  certificates,  and  that 
the  plaintiff  ought  not  to  be  charged  with  negligence  in  not 
foreseeing  a  criminal  act  But  the  loss  in  ail  cases  of  this 
kind  is  caused  by  some  criminal  and  fraudulent  act.  And 
the  question  is,  whether  the  party  has  availed  himself  of  the 
ordinary  reasonable  safeguards  and  personal  control  which 
the  keeping  of  valuable  property  demands. 

So  far  from  exercising  this  reasonable  control,  the  plain- 
tiff has  substituted  another  for  himself  throughout.  He 
has  absolutely  intrusted  his  agent  with  the  deed  of  transfer, 
without  check,  inquiry,  or  control ;  and  he  has  facilitated, 
with  a  culpable  want  of  caution,  the  access  of  that  agent  to 
the  other  papers  necessary  to  make  the  deed  effectual  for 
fraud. 

It  would  be  surely  repugnant  to  all  natural  ideas  of  justice, 
or  equity,  that  he  should  now  be  able  to  fall  back  upon  bis 
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rights  of  property,  and  make  others  pay  for  the  con6dence 
he  so  unwarily  reposed  In  my  opinion  he  cannot  do  so. 
It  was  agreed  on  the  argument  of  the  case  that  all  defences, 
whether  legal  or  equitable,  should  be  open  to  the  defendants, 
whether  open  on  the  pleadings  or  not;  and  the  question 
therefore  arises  in  the  broadest  form. 

It  is  also  of  wide,  general  and  increasing  importance,  as 
the  learned  author  of  Smith's  Leading  Cases,  at  the  end  of 
his  note  on  The  Duchess  of  Kinffstan^s  Case,  has  remarked. 

The  common  occurrences  of  business  life  might,  and  no 
doubt  often  do,  raise  such  a  question.  A  man  gives  his 
clerk  a  signed  receipt,  to  collect  a  debt — he  does  not  fill  in 
the  amount  or  the  name.  The  servant  fills  in  another  name 
than  that  intended,  and  collects  a  larger  debt  than  that 
authorized,  putting  the  difference  in  his  pocket.  The  pay- 
ment is  no  doubt  made  without  authority,  and  the  debt  is 
not  discharged. 

But  can  it  be  contended  that  the  creditor  so  acting  would 
or  ought  to  be  allowed  to  set  up  this  want  of  authority,  and 
make  the  debtor  whom  he  had  deluded  into  paying  the 
wrong  person,  pay  the  debt  over  again  ? 

What  then  is  the  legal  principle  to  which  resort  must  be 
bad  to  work  out  the  ends  of  justice  in  cases  such  as  this? 
Doubtless  the  principle  of  estoppel.  In  various  forms  the 
law  has  always  held  men  to  their  own  acts  or  representations 
where  the  interests  of  others  have  been  affected  by  them. 

If  a  man  pay  money  voluntarily,  with  knowledge  of  the 
facts,  he  cannot  recover  it  back.  Where  an  agent  carelessly 
gave  credit  to  a  principal  for  money  he  had  never  received, 
on  the  faith  of  which  the  principal  drew  the  money  and 
spent  it,  the  agent  was  not  allowed  to  say  that  the  credit  was 
unfounded:  Shyring  y.  Greenwood  {a).  Shaw  y.  Picton{b\ 
in  the  same  book,  was  a  very  similar  case. 

(a)  4  B.  &  C.  2S1.  (h)  Id.  715. 
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These  cases  were  not  decided  explicitly  on  the  ground  of 
estoppel,  but  they  rest  upon  a  similar  basis  in  principle. 

In  more  modem  times  the  principle  has  been  clearly  and 
plainly  enunciated  in  reference  to  representations :  Pichard 
▼.  Sears  (a). 

It  was  carefully  reconsidered  and  with  proper  limits  re- 
asserted, in  Freeman  v.  Cooke  (ft),  where  Baron  Parke  laid  it 
down  with  great  distinctness. 

The  principle  has  been  acted  upon  in  a  long  line  of  cases 
cited  at  the  Bar.  I  do  not  go  through  them,  for  they  are 
admirably  enumerated  by  the  Lord  Chief  Justice  in  Ex 
parte  Swan  (c)  in  the  Common  Bench.  Some  of  these 
arise  on  negotiable  instruments,  some  on  railway  shares,  and 
some  on  other  contracts. 

The  last  case  was  carried  to  the  House  of  Lords,  The 
Bank  of  Ireland  v.  The  Trustees '  of  Evans's  Charities  {d)» 
There  the  principle  was  taken  for  granted  and  acted  upon ; 
and  the  sole  question  raised  was  whether  the  negligence  in 
the  particular  case  was  established  and  the  consequences 
sufficiently  proximate. 

Now  the  rule  of  decision  which  I  deduce  from  an  exami- 
nation of  these  various  authorities  is  this : — That  if  a  man 
has  wilfully  made  a  false  assertion  calculated  to  lead  others  to 
act  upon  it,  and  they  have  done  so  to  their  prejudice,  he  is 
forbidden  as  against  them  to  deny  that  assertion.  That  if 
he  has  led  others  into  the  belief  of  a  certain  state  of  facts  by 
conduct  of  culpable  neglect  calculated  to  have  that  result, 
and  they  have  acted  on  that  belief  to  their  prejudice,  he 
shall  not  be  heard  afterwards,  as  against  such  persons,  to 
shew  that  state  of  facts  did  not  exist. 

In  short  and  in  popular  language,  a  man  is  not  permitted 
to  charge  the  consequences  of  hb  o^n  fault  on  others,  and 
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(a)  6  A.  &  E.  469. 

(b)  2  Excb.  654. 


(c)  7  C.  B.  N.  S.  400. 
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complain  of  that  which  he  has  himself  brought  about. 
NoWy  why  does  not  this  principle  apply  to  the  case  in 
hand  ? 

It  has  been  contended  that  the  doctrine  of  estoppel  is 
limited  in  its  application  to  cases  arising  on  negotiable 
instruments. 

But  why  should  it  be  so  ?  It  rests  upon  a  ground  totally 
different  from  that  which  renders  negotiable  instruments 
valid. 

The  law  of  negotiability  is  the  law  of  property  passing 
by  deliveiy.  It  gives  to  actual  transfer  the  effect  of  real 
title. 

The  law-merchant  validates,  in  the  interest  of  commerce, 
a  transaction  which  the  common  law  would  declare  void 
for  want  of  title  or  authority ;  and  transactions  within  its 
operation  are  as  absolutely  valid  and  effectual  as  if  made 
with  title  or  authority.  But  how  different  is  the  principle 
of  estoppel. 

It  validates  no  transaction  whatever.  It  all  along  implies 
a  transaction  itself  invalid,  and  a  person  who  is  forbidden 
for  equitable  reasons  to  set  up  that  invalidity. 

It  is  therefore  independent  of  negotiability ;  it  operates 
in  a  different  way;  founded  upon  principles  of  equity  and 
fairness  between  man  and  man,  it  rests  on  a  wider  basis 
than  the  principle  which  supports  title  in  negotiable  instru- 
ments ;  and  as  it  has  no  relation  to  commercial  intercourse 
or  the  exigencies  of  trade,  so  it  is  not  confined  to  instru- 
ments which  have  become  negotiable  by  the  demands  of 
commerce. 

Nor  have  the  cases  in  which  it  has  been  asserted  and 
acted  upon  been  confined  in  fact  to  instances  of  negotiable 
instruments. 

It  has  been  further  contended  by  some  that  the  doctrine 
of  estoppel  does  not  apply  to  the  case  of  instruments  under 
seal. 
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I  have  great  difficulty  in  appreciating  this  as  applied  to  ' 
the  case  in  hand.  Greater  effect  and  a  more  solemn  sanc- 
tion has  always  been  yielded  by  the  law  to  deeds  than  to 
parol  instruments— notably  so  in  ancient  times.  Whether 
in  the  present  day  there  is  any  practical  benefit  in  pre- 
serving this  distinction,  I  do  not  stop  to  inquire ;  for  there 
is  no  question  here  of  invalidating  or  impeaching  a  deed  by 
estoppel. 

The  case  sets  out  with  a  deed  of  transfer  by  the  plaintiff.  It 
is  the  plaintiff  who  avers  it  to  be  void ;  and  the  doctrine  of 
estoppel,  so  far  as  it  intervenes  at  all,  is  called  in  aid  by  the 
defendant  to  support  the  deed,  not  to  impeach  it.  What- 
ever the  superior  sanction  or  extra  force  of  a  deed  may  be, 
the  estoppel  in  this  case,  so  far  from  coming  into  conflict 
with  it,  is  in  harmony  with  it;  and  it  is  difficult  to  see  why, 
if  a  man  is  restrained  or  estopped  from  repudiating  a  parol 
transfer,  he  should  be  less  restrained  by  the  same  estoppel 
from  repudiating  a  solemn  transfer  by  deed. 

But  the  doctrine  of  estoppel,  if  unlimited  in  the  direction 
I  have  been  considering,  has  still  a  true  limit  in  that  of 
**  remoteness.^ 

Though  a  man  may  not  disaffirm  his  own  careless  or 
culpable  acts  and  complain  of  the  consequences  which  those 
acts  have  brought  about  in  the  conduct  or  omission  of  others, 
it  is  still  plain  that  such  a  rule  must  be  limited  to  such  con- 
sequences  as  are  in  some  degree  direct,  and  not  collateral, 
probable  though  perhaps  not  necessary ;  and  a  question  of 
some  difficulty  is,  to  define  that  degree. 

Such  was  the  matter  chiefly  discussed  in  the  case  of  T7ie 
Bank  of  Ireland  v.  The  Trustees  of  Evans's  Charities  (a). 
It  was  there  (in  the  House  of  Lords)  suggested  that  the 
necessary  degree  of  proximity  was  the  same  as  would  support 
an  action  for  negligence. 

(a)  5  H.  L.  389. 

VOL.  VIL— N.  S.  T   T  EXCH. 
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1862.  It  18, 1  think,  always  difficalt,  and  eomeiimes  illiwory,  to 

^"^^^^^      oompaie  two  jMincipIes  which  emanate  from  different  aooices 
.,  *-  and  proceed  in  different  directions     The  action  for  ne^- 

British       genoe  proceeds  from  the  idea  of  an  obligation  towards  the 
8LUI  Ca      puuntiff  to  use  care,  and  a  I»each  of  that  obligatioa  to  the 
plaintiff's  injury. 

The  doctrine  of  estoppel,  as  applied  to  these  cases  of 
n^ligence,  is  based  on  the  injustice  of  aUowing  a  plaintiff 
to  be  the  author  ol  his  own  misfortune,  and  then  cfaaipi^ 
the  consequences  on  others 

In  each  case,  no  doubt,  the  consequences  must  be  proxi- 
mate^ and  not  remote;  and  it  may  be  that  they  require 
proximity  in  the  same  d^ree» 

But  there  the  parallel  ceases  In  all  other  features  the 
two  principles  diveige,  and  it  would  be  veiy  fidlacious  to 
test  any  set  of  circumstances,  as  raising  an  estoppel  or  not, 
by  asking  whether,  reversing  the  parties^  an  action  for  neg- 
ligence would  lie. 

At  the  same  time  I  do  not  believe  that  any  more  exact 
definition  of  the  necessary  degree  of  negligence  can  be 
offered  than  the  general  expression  applied  to  actions  fiir 
negligence  and  adopted  in  insurance  law,  viz.,  the  damage 
must  be  the  ''proximate"  and  not  the  ''remote"  conse- 
quence of  the  act  or  acts  of  which  complaint  is  made. 

I  think  the  foigery  in  the  present  case  was  the  proximate 
consequence  of  the  plaintiff's  own  careless  conduct,  and 
that  he  is  forbidden  in  a  Court  of  law,  as  he  would  be  in  a 
Court  of  equity,  to  fasten  the  result  upon  those  who  have 
acted  without  negligence  on  the  appearances  he  himself 
created. 

I  have  the  authority  of  the  Lord  Chief  Baron  to  state 
that  he  concurs  with  this  judgment. 

Mabtin,  B. — The  circumstances  of  this  case  are  these : 
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— In  Easter  Term,  1859,  Mr.  Swan,  the  plaintiff,  made  an 
application  to  the  Court  of  Common  Pleas  against  The 
North  British  Australasian  Company  (Limited),  under  the 
statutes  19  &  20  Vict.  c.  47,  s.  25  (The  Joint  Stock  Com- 
panies Act,  1856,)  and  the  20  &  21  Vict.  c.  14,  to  adjudge 
that  he  was  entitled  to  have  his  name  entered  on  the  register 
of  shareholders  as  owner  of  1000  shares,  and  to  order  the 
register  to  be  rectified  accordingly.  The  matter  was  argued ; 
and,  in  the  result,  two  of  the  Judges,  Mr.  Justice  WilUarM 
and  Mr.  Justice  WiUeSy  were  of  opinion  that  be  was  so  en- 
titled, the  Chief  Justice  and  Mr.  Justice  Keating  being  of 
a  contrary  opinion.  The  case  will  be  found  reported  in 
the  7th  volume  of  the  Common  Bench  Reports,  New  Series, 
page  400.  A  similar  application  was  afterwards  made  to 
this  Court,  and  we  directed  an  action  to  be  brought  in 
order  that  the  question  might  be  put  on  the  record.  An 
action  was  accordingly  brought,  alleging  a  wrongful  refusal 
to  place  the  plaintiff's  name  on  the  register,  and  a  verdict 
was  found  for  the  plaintiff,  subject  to  a  special  case,  which 
came  on  to  be  argued ;  but  a  dif&culty  occurred  upon  the 
pleadings,  and  it  was  then  agreed  that  we  should  decide 
the  case  upon  the  facts,  without  reference  to  pleadings, 
and  give  judgment  according  to  the  real  rights  of  the 
parties. 

The  material  facts  are  these : — The  Company  was  con- 
stituted under  the  1 9  &  20  Vict  c.  47  (The  Joint  Stock 
Companies  Act,  1856.)  By  the  regulations  of  the  Com- 
pany, the  owners  of  shares  were  authorized  to  transfer  them 
by  deed.  This  deed  was  to  be  sent  to  the  office,  and  a 
memorial  to  be  registered.  At  the  time  of  the  transaction 
in  question  it  was  the  practice  of  the  defendants  not  to 
register  any  transfer  unless  it  was  attested ;  and  upon  the 
certificates  there  was  a  memorandum : — ^  N.B. — No  transfer 
of  any  of  these  shares  will  be  registered  unless  accompanied 

T  T  2 


637 


1862. 

Swan 

fr. 
NOETH 

Bbitibh 

austbala- 

aiAH  Co. 


V. 

North 


^^  BXCHEQUSR  BSF0RT8. 

by  this  certificate ;"  and  the  defendants  would  not  register 

a  transfer  unless  it  were  so  accompanied.     It  was  also  one 

of  their  rules  not  to  r^;ister  a  transfer  until  three  days  after 

British      sending  to  the  transferror,  at  his  address  entered  in   the 

AUSTRALA-  €3  * 

siAjr  Co.       books  of  the  Company,  a  notice  that  a  deed  of  transfer 
had  been  sent  for  r^;istration.     The  plaintiff  was  the  owner 
of  1000  shares,  which  he  had  bought  through  a  broker 
named  Oliver.     He  kept  his  certificates  in  a  box,  locked 
with  a  padlock,  of  which  he  kept  the  key;  and  in  Novem- 
ber, 1856,  he  caused  Oliver  to  deposit  this  box  for  safe 
custody  with  the  London  and  County  Bank,  where  Oliver 
kept  an  account     In  November,  1857,  Oliver  represented 
to  the  plaintiff  that  the  lock  was  not  safe,  and  suggested 
that  a  *'Chubb'8  lock"  should  be  put  on  for  greater  security, 
and  in  consequence  the  box  was  brought  fix)m  the  bank  to 
Oliver's  oflBce,  where  the  old  lock  was  taken  off  and  a  new 
one  put  on  and  locked  by  the  plaintiff  himsel£     This  lock 
had  been  bought  by  Oliver,  who  obtained  two  keys,  one  of 
which  he  delivered  to  the  plaintiff,  who  believed  it  to  be 
the  only  one;  with  it  he  locked  the  box,  took  that  key 
away,  and  always  retained  it  in  his  possession ;  but  Oliver 
fraudulently  retained  the  other.     On  the  occasion  of  put- 
ting the  new  lock  on  the  box  the  plaintiff  examined  the 
shares,  found  them  correct,  and  again,  requested  Oliver  to 
deposit  the  box  with  the  London  and  County  Bank,  which 
he  did,  and  where  it  remained  until  October,  1858.     In 
November,  1856,  the  plaintiff  wrote  to  the  secretary  of  the 
defendants  a  letter  requesting  him  to  alter  his  address  in 
the  address  book  of  the  Company  to  **  Robert  Swan,  to  the 
care  of  Oliver,"  &c.,  which  was  done.     The  plaintiff  had, 
on  two  occasions,  employed  Oliver  to  sell  some  shares  in 
another  Company,  which  were  also  transferable  by  deed ; 
and  Oliver  then  represented  to  the  plaintiff  that  it  was 
necessary  for  him  to  execute  ten  deeds  of  transfer,  and 
accordingly  the  plaintiff  signed  and  sealed,  and  sent  to  or 
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delivered  to  Oliver  ten  forms  of  transfer  in  blank,  to  be 
afterwards  filled  up  by  Oliver,  who  filled  up  and  used  eight 
of  them  for  the  purpose  of  the  transfer  of  the  shares  of  the 
other  Company.     On  the  15th  January,  1858,  Oliver  filled 
up  one  of  the  two  remaining  blank  forms  as  a  transfer  of 
five  hundred  of  the  plaintiff's  shares,  and  delivered  it  to 
the  transferree  with  the  certificates  which  he  had  feloniously 
stolen  from  the  plaintiff's  box  by  means  of  the  duplicate 
key.     On  the  16th  of  January,  1858,  the  transferree  deli- 
vered the  transfer  to  the  secretary  of  the  defendants,  together 
with  the  certificates,  who,  upon  the  same  day,  in  accordance 
with  the  rule  of  the  Company,  wrote  a  letter  addressed  to 
the  plaintiff  at  the  address  of  Oliver  to  inform  him  of  the 
proposed  transfer;  and,  after  the  expiration  of  three  days, 
the  name  of  the  plaintiff  was  removed  firom  the  register, 
and  that  of  the   transferree  placed  thereon.     This  letter 
never  reached  the  plaintiff,  and  probably  was  intercepted 
by  Oliver.     On  the  22nd  of  July,  1858,  Oliver  made  use 
of  the  remaining  blank  form  to  transfer  the  remaining  five 
hundred  shares,  and  they  were  transferred  to  a  transferree 
under  precisely  the  same  circumstances.      In  November, 
1858,  the  fraud  and  forgery  of  Oliver  was  discovered ;  he 
was  prosecuted  by  the  plaintiff  at  the  Old  Bailey  for  steal- 
ing the  certificates,  found  guilty,  and  sentenced  to  twenty- 
years  penal  servitude. 

The  question  is  whether,  upon  the  above  facts,  the  plain- 
tiff is  entitled  to  have  his  name  entered  on  the  register  as 
owner  of  the  1000  shares. 

It  is  of  importance  in  this  case  to  distinguish  between  the 
rights  of  the  parties  at  law  and  their  equitable  rights ;  for  the 
principal  argument  on  behalf  of  the  defendants  has  been  that, 
.  in  a  Court  of  law,  the  transfers  operated  as  deeds  by  way 
of  estoppel.  It  is  required  by  the  constitution  of  the  Com- 
pany that  the  transfer  shall  be  by  deed ;  the  object,  no 
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1862.        doubt,  being,  that  it  should  be  by  an  mstrninent  of  a  well 
^""T""^^      known  solemn  character,  and  that  the  Company  shoald 
V.  have  the  security  of  such  an  assurance  to  testify  the  agree* 

BaiTisH      ment  of  the  parties  and  authorize  the  change  of  name  m  the 
BiAji  Ca       register.   It  is  also  clear  that,  until  the  interest  of  the  share- 
holder in  the  share  has  been  transferred,  it  remains  in  him. 
Now,  a  deed  is  an  assurance  of  the  common  law,  and  to 
the  making  of  it  certain  requisites  are  essentiaL     One  is 
that  the  agreement  be  all  written  before  the  writing  be 
sealed  and  delivered ;  '*  tor  if  a  man  seal  and  deliver  an 
empty  piece  of  paper  or  parchment,  albeit  he  do  there* 
withall  give  commandment  that  an  obligation   or  other 
matter  shall  be  within  it,  and  this  is  done  accordingly,  yet 
this  is  no  good  deed :"  Sheppard^s  Touchstone,  p.  654.     In 
the  modem  case  of  Hibhkwhite  v.  MeMorine  (a)  thb  rule, 
and  another  equally  clear  and  well  settled  one,  viz.,  that  to 
render  the  execution  of  a  deed  by  an  attorney  or  agent  by 
a  prior  authority  valid,  the  authority  must  be  under  seal, 
were  recognised  and  acted  upon.    The  case  of  Texira  v. 
Evans  {b\  at  nisi  prius,  is  the  only  one  in  which,  so  far  as 
I  am  aware,  they  have  ever  been'  departed  firom,  and  it  has 
been  repeatedly  declared  not  to  be  law  (c).     They  are  both 
arbitrary,  positive  and  settled  rules,  binding  upon  all  Courts^ 
both  of  law  and  equity,  and  which  no  authority  except  that 
of  the  legislature  can  lawfully  contravene.     According  to 
them,  the  instruments  of  alleged  transfer  were  void ;  they 
were  not  filled  nip  when  they  were  signed  and  sealed  by 
the  plaintiff,  and  Oliver  had  no  authority  under  seal  to  fill 
them  up.     They  were  forgeries,  and  by  filling  them  up  he 
committed  forgery,  and  was  guilty  of  felony.    But  the  ai^n- 
ment  has  been,  inasmuch  as  the  plaintiff  placed  the  blank 
transfers,  signed  and  sealed,  in  the  possession  of  Oliver, 

(a)  6  M.  &  W.  200.  (6)  1  Anstr.  225.  228. 

(c)  See  anilt  P-  622. 
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and  thereby  gave  him  the  opportunity  of  filling  them  up, 
he  is  estopped  from  averring  that  they  are  not  his  deeds, 
although  they  are  really  not,  and  that  he  is  bound  by  them 
as  effectually  as  if  they  were  genuine  deeds,  signed,  sealed 
and  delivered  by  him  in  due  form  of  law.  If  five  hundred 
people  had  seen  the  plaintiff  deliver  the  blank  transfers  to 
Oliver,  and  heard  him  direct  that  they  should  be  filled  up 
with  apt  and  proper  words  to  transfer  the  shares  and  deliver 
them  when  complete  to  the  transferree,  the  rules  before 
mentioned  would  intervene  and  prevent  such  instruments 
firom  operating  as  the  deeds  of  the  plaintiff.  But  the  argu- 
ment isy  that  the  circumstance  of  the  blank  transfers  being 
in  Oliver's  possession  through  the  negligence  and  want  of 
care  and  caution  of  the  plaintiff,  has  an  operation  beyond 
a  possession  with  an  actual  parol  authority,  and  for  all 
practical  purposes  operates  upon  him  as  if  he  had  in  person 
executed  the  deeds  when  filled  up  and  complete. 

The  doctrine  of  estoppel,  although  now  to  a  great  extent 
obsolete,  was  Well  known  in  ancient  times.  Commentaries 
upon  it  will  be  found  in  Coke  upon  Littleton,  and  in  all 
the  old  Digests;  and  it  is  an  extraordinary  circumstance 
that  neither  in  the  Court  of  Common  Pleas  or  in  this 
Court  have  these  authorities  been  referred  to.  It  may  there-* 
fore  be  safely  inferred  that  nothing  has  been  there  found 
to  support  the  view  for  which  the  defendants  contend.  One 
question  which  occurs  in  the  consideration  of  a  contention 
whether  a  man  has  by  his  conduct  estopped  himself  from 
averring  the  truth,  must  be  whether  his  conduct  be  such 
as,  assuming  it  to  have  caused  damage  to  the  person  alleging 
the  estoppel,  would  render  him  liable  to  an  action  at  the 
suit  of  this  person.  This  point  was  referred  to  by  Baron 
Parke,  in  delivering  the  opinion  of  the  Judges  in  JTie  Bank 
of  Ireland  v.  Tlie  Trustees  of  Evans's  Charities  {a),  and  it  is 

(a)  6  U.  L.  389. 
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an  apt  and  pertinent  one.     If  he  would  not  be  Hable  to  an 
action^  it  is  difficult  to  see  how  he  can  be  estopped.     In  the 
present  case  one  of  three  parties  must  suffer  the  loss  conse- 
quent upon  Oliver's  fraud.  If  the  plaintiff  fails  in  the  present 
action,  he  is  the  person  who  must  bear  it.    If,  on  the  other 
handy  he  succeedsi  the  loss  must  fall  either  upon  the  defend- 
ants or  the  transferrees,  and  if  it  could  be  made  out  that 
the  defendants,  in  the  event  of  the  name  of  the  plaintiff 
being  replaced  on  the  register,  would  be  liable  to  make 
good  to  the  transferrees  their  loss,  and  the  defendants  could 
maintain  an  action  against  the  plaintiff  for  an  indemnity, 
it  would  go  very  far  to  shew  that  the  defendants  ought  now 
to  succeed,  as  a  decision  in  favour  of  the  plaintiff  would 
only  lead  to  circuity  of  action,  which,  as  far  as  possible, 
ought  to  be  avoided.     An  action  of  this  kind*  at  the  suit  of 
the  defendants  would  be  very  complicated,  but  the  prin- 
ciple of  it  may  be  tested  by  one  at  the  suit  of  the  transferree. 
Suppose  the  case  to  be  that,  before  the  name  of  the  trans- 
ferree had  been  entered  upon  the  register,  the  plaintiff 
had  discovered  Oliver's  fraud,  and  given  notice   to  the 
defendants  not  to  alter  the  name,  and  they  had  acted  upon 
this  notice.     If  the  defendants  could  maintain  the  action 
against  the  plaintiff,  the  transferree  could  do  so  also,  for 
the  alleged  tortious  act  of  the  plaintiff  is  identical  as  against 
both.     It  seems  to  me  only  necessary  to  state  what  the 
averments  in  the  declaration  would  of  necessity  be,  to  shew 
that  no  such  action  could  be  maintained.     It  would  first 
state  that  the  defendant  (in  that  action)  had  negligently, 
and  without  due  care  and  caution,  placed  in  the  hands  of 
Oliver  two  blank  transfers,  signed  and  sealed  by  him,  to 
enable  him  to  fill  them  up  and  transfer  to  purchasers  cer- 
tain shares  in  another  Company :  that  Oliver  had  opened 
a  box  in  which  the  certificates  of  the  shares  in  question 
were  deposited,  and  taken   them  thereout  (this  being  a 
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felonious  act) :  that,  having  ascertained  their  numbers,  he 
had  inserted  them  in  the  blank  transfers  (this  being  a  second 
felonious  act),  and  then  delivered  them  to  the  plaintiff  in 
that  action  (being  a  third  felonious  act),  who,  believing 
them  to  be  genuine  transfers,  paid  the  purchase  money  to 
Oliver:  that  the  defendant  gave  notice  to  the  Company 
not  to  act  upon  the  transfers,  and  they  refused  to  do  so,  by 
reason  y^hereof  the  plaintiff  had  lost  his  purchase  money, 
Oliver  being  insolvent  and  unable  to  pay  it  back.  I  do  not 
think  it  would  be  contended  by  any  one  that  such  a  decla- 
ration would  shew  a  good  cause  of  action.  The  act  of  the 
defendant,  however  negligent  it  may  be  assumed  to  have 
been,  would  be  much  too  remote  from  the  damage  to  render 
the  defendant  liable.  There  would  be  a  good  cause  of  action 
against  Oliver  (assuming  indictments  for  the  felonies  against 
him  to  have  been  terminated),  but  not  against  the  present 
plaintiff.  The  law  prescribes  what  the  conduct  of  men 
shall  be  towards  each  other ;  and  if  the  act  or  negligence 
of  a  man  afford  no  right  of  action  to  another  who  has  sus- 
tained loss  in  some  degree  connected  with  or  consequent 
upon  it,  how  is  it  possible  that  the  same  act  or  negligence 
can  estop  him  from  averring  the  truth,  which,  if  be  is 
estopped  from  doing,  the  same  precise  evil  consequence 
will  ensue  to  him  as  if  he  had  committed  an  unlawful 
act? 

But,  without  reference  to  any  abstruse  legal  reasoning, 
when  a  statute  requires  that  the  transfer  of  a  share  shall  be 
by  deed,  the  plain  meaning  is  that  it  shall  be  by  a  writing 
under  seal,  being  a  deed  according  to  the  rules  of  the  common 
law ;  and  it  seems  to  me  that  to  hold  that  a  writing  not  a  deed 
shall  convey  the  interest,  by  reason  of  the  negligence  or 
want  of  due  care  aud  caution  of  the  owner  of  the  share 
in  regard  to  it,  is  nothing  less  than  a  judicial  repeal  of  the 
statute. 
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Id  the  argument  on  behalf  of  the  defendants,  no  attempt 
was  made  to  discuss  the  question  upon  legal  principles,  bat 
various  authorities  were  cited,  which  it  was  said  decided 
the  question.  The  judgment  of  the  Court  of  Common 
Pleas  in  the  present  case,  where  the  Chief  Justice  and 
Mr.  Justice  Keating  were  of  one  opinion,  and  Mr.  Justice 
WiUiamM  and  Mr.  Justice  WiUes  of  the  other,  cannot  be 
deemed  an  authority.  A  real  authority  would  be  a  case 
where  a  party  was  sued  upon  a  deed,  and  pleaded  non  est 
factum,  and  a  replication  by  way  of  estoppel,  alleging  that 
the  defendant  had  negligently,  and  with  a  want  of  due  care 
and  caution,  put  into  the  hands  of  a  third  party  a  blank 
paper,  signed  and  sealed,  and  thereby  enabled  him  to  deceive 
the  plaintiff,  was  adjudged  to  be  good.  Such  a  case  would  be 
an  authority, but  none  such  has  been  cited  The  authority  first 
relied  on  was  a  passage  ftom  the  judgment  of  Mr.  Justice 
Aihunt  in  the  celebrated  case  of  Lickbarr&w  y.  Mtuan  {a). 
This  was  the  case  in  which  ultimately  it  was  held  that  an 
assignment  by  indorsement  of  a  bill  of  lading  for  valuable 
consideration,  defeated  the  right  of  the  vendor  to  stop  io 
transitu;  and  the  passage  is,  that  *' wherever  one  of  two 
innocent  parties  must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the  loss  must 
sustain  it."  Now,  the  excellence  of  this  as  a  general  prin- 
ciple no  one  will  dispute,  but  Mr.  Justice  Ashurst  was 
speaking  of  a  bill  of  lading,  a  document  which  was  not  in 
use  for  centuries  after  the  rules  of  law  relating  to  deeds 
were  established.  Mr.  Justice  Ashurst  had  no  more  within 
his  contemplation  deeds,  or  their  legal  requisites,  than  he 
had  as  to  what  constitutes  the  crime  of  murder ;  and  in 
my  judgment  these  observations  of  his  have  no  bearing  upon 
the  present  question.  The  next  authority  was  Vcunff  ▼• 
Grate  (b).     Before  I  state  what  this  case  was,  I  refer  again 

(a)  2  T.  R.  70.  (h)  4  Bing.  253. 
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to  the  case  of  Hibblewhite  v.  M^ Marine  (a),  where  it  was 
held  that  a  paper  containing  a  transfer  of  a  share,  signed 
and  sealed  by  the  owner,  hot  with  the  name  of  the  trans- 
ferree  in  blank,  which  name  was  afterwards  filled  in  by  a 
third  person,  with  the  prior  parol  authority  of  the  owner, 
was  not  a  deed,  bat  was  void,  and  did  not  transfer  the  share. 
The  concluding  sentence  of  the  judgment  is,  "  In  truth 
this  is  an  attempt  to  make  a  deed  transferable  and  negoti- 
able, like  a  bill  of  exchange  or  exchequer  bill,  which  the 
law  does  not  permit"  The  case  of  Youiig  v.  Grate  was  this: 
— A  person  who  had  an  account  with  a  bank  authorized  his 
wife  to  draw  checks,  and  she  filled  up  one  for  50/.  in  such  a 
manner  as  enabled  a  fraudulent  holder  to  insert  the  words 
"  Three  hundred  and"  in  the  body  of  the  check,  before  the 
word  *'  Fifty,**  and  the  figure  "S"  before  the  figures  **50"  in  the 
left  band  comer,  in  a  manner  to  deceive  the  banker,  and  to 
induce  him  to  suppose  that  it  was  a  check  for  350/.,  and  it  was 
held  that  the  latter  was  entitled  to  charge  the  plaintiff  350/. 
in  account.  This  case  will  be  found  referred  to  in  Hibbk- 
white  V.  M' Marine  and  The  Bank  of  Ireland  v.  The  Trustees  of 
Evawfs  CharitieSf  and  has  been  stated  to  be  capable  of  being 
supported  upon  various  grounds,  one  being  that  the  check 
was  a  negotiable  intrnment.  In  Hibblewhite  v.  M'Morine 
it  was  held  that  it  had  no  application  to  the  case  of  a  deed, 
and  I  entirely  concur  with  this  judgment.  The  next  case 
cited  was  Coles  v.  The  Bank  of  England  (b).  This  was  a 
case  of  an  allied  subsequent  ratification,  and  has  no  bear- 
ing upon  the  present,  which  must  rest  upon  conduct  and  acts 
prior  to  the  alleged  delivery.  This  will  also  be  found  referred 
to  in  the  case  in  the  House  of  Lords  before  mentioned. 
But  subsequent  ratification  stands  upon  an  entirely  different 
principle  firom  a  prior  authority,  for  if  a  deed  be  delivered  by 
a  person  professing  to  be  an  agent,  and  the  principal  after- 

(a)  6  M.  &  W.  200.  (h)  10  A.  &  E.  437. 
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wards  personally  agree  to  it,  it  is  a  good  deed,  and  the 
maxim  ''omnis  ratihabitio  roandato  sqaiparatur"  applies: 
(Sheppard's  Toachstone,  p.  57.)     The  next  case  was  The 
Sheffield  ^.  RaOway  Company  v.  Woodcock  (a>     This  was 
an  action  for  a  call.     By  a  section  of  the  Act  the  produc- 
tion of  the  shareholders'  register,  containing  the  name  of  the 
proprietor,  was  to  be  prima  facie  evidence  of  his  being  a 
shareholder.     The  transfer  to  the  defendant  had  been  exe- 
cuted in  blank,  as  in  HibblewhiteY.  W Marine^  bat  he  after- 
wards signed  a  proxy  paper  in  the  form  directed  by  the 
Act  and  transmitted  it  to  the  secretary,  and  in  conseqaence 
his  name  was  entered  on  the  register  as  the  original  proprietor 
of  the  shares  in  respect  of  which  the  call  was  made.     Upon 
a  motion  to  enter  a  nonsuit  it  was  uiged  that  the  deed  of 
transfer  was  in  blank,  and  BSbhUwKie  ▼•  APMorine  was 
cited.     But  Baron  Parke  said,  **The  defendant  held  otUfabe 
colours  to  register  him  as  a  proprietor^  and  therefore  to  bring 
the  action  against  him.    It  is  an  universal  rule  of  law  thai 
where  a  party  makes  a  representation  to  another,  whereby 
the  situation  of  the  bitter  is  altered^  he  is  bound  therAg.*^ 
Now,  is  it  to  be  supposed  from  this  observation  that  Baron 
Parke,  who  delivered    the   judgment   in    JBibbkwhite  v. 
M^Morine,  had  become  of  opinion  that  it  was  wrongly 
decided.      I  apprehend  nothing  of  the  sort.     He  merely 
expressed  an  opinion,  which  is  correct,  that  the  liability 
to  pay  calls  being  dependent  upon  the  name  of  the  party 
being  on  the  raster  with  his  consent,  a  defect  in  the  in- 
strument whereby  it  got  there,  he  having  subsequently  sanc- 
tioned and  adopted  its  insertion,  was  immaterial.  This  case 
was  afterwards  approved  of  and  acted  upon  in  7^  CheUen- 
ham  Sfc.  Company  v.  Daniel  (b).      There   were  also  ciled 
Russel  V.  Langstaffe  {c)y  Schultz  v.  Astley  (d),  both  cases 


(a)  7  M.  &  W.  574. 
lb)  2Q.B.  281. 


(c)  2  Doug.  514. 

(d)  2  Ring.  N.  C.  544. 
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of  bills  of  exchange,  and  Pickard  ▼•  Sears  (a),  where  a 
statement  is  made  of  a  supposed  general  rule  of  law  in  like         ^ 
manner  as  that  made  by  Mr.  Justice  Ashurst  in  Lickbarrow       ^,  «. 

.  •  North 

▼.  MasofL     For  a  correct  appreciation  of  this  rule  of  law,  I      Bbitish 
thmk  the  case  of  Freeman  v.  Cook  {b),  and  the  before  men-       siam  Co. 
tioned  case  of  The  Bank  of  Ireland  v.  The  Trustees  of  Evanses 
Charities  should  be  well  considered. 

These  were  all  the  authorities  in  the  Courts  of  common 
law  cited  on  the  alignment,  and  I  need  scarcely  say  that 
none  of  them  approach  what  I  have  already  said  would  be 
a  real  authority  upon  the  point.  There  were  some  cases  in 
equity  cited;  but,  so  far  as  regards  the  doctrine  of  estoppel 
in  the  sense  of  estopping  a  man,  by  reason  of  some  negli- 
gence or  want  of  due  care  and  caution  anterior  to  the  exe- 
cution of  a  deed,  from  averring  that  a  writing  is  not  his 
deed,  they  afford  no  colour  for  it.  The  case  principally 
relied  on  was  Tayler  v.  Tlie  Great  Indian  Peninsular  Rail- 
way Company^  originally  before  Vice  Chancellor  Wood^ 
and  afterwards  before  the  Lords  Justices  by  appeal, 
and  reported  in  4  De  Gex  and  Jones,  559.  I  appre- 
hend a  Court  of  equity,  no  more  than  a  Court  of  law, 
can  hold  a  writing  to  be  a.  deed  which  is  defective  as 
not  being  in  accordance  with  the  rules  of  law.  One  of 
its  functions  is  to  compel  men  specifically  to  perform 
their  contracts  ;  and  if  a  contract  was  not  performed, 
by  reason  of  a  defect  in  the  deed  intended  to  carry  it  out, 
they  would  compel  the  contracting  party  to  execute  a  new 
and  valid  one.  But  it  is  impossible,  as  it  seems  to  me, 
that  there  can  be  a  stronger  repudiation  of  the  doctrine  of 
estoppel,  contended  for  by  the  defendants,  than  the  judg- 
ments of  both  the  Lords  Justices.  In  page  569,  Lord 
Justice  Knight  Bruce  says  distinctly  that  the  interest  of  the 
plaintiff  was  not  affected  by  the  deed  executed  in  blank ; 
(a)  6  A.  &  £.  469.  (&)  2  Exch.  654. 
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and  Lord  Justiee  Turner,  at  page  613,  says^  that  the  deed 
was  not  the  deed  of  the  plaintiff  admitted  of  no  queation ; 
and  he  adds,  *'  The  law  on  the  point  is  perfectly  settled, 
and  it  would  be  most  dangerous  in  any  way  to  unsettle  it" 
So  fiir  from  this  case  being  an  authority  in  favour  of  the 
doctrine  contended  for,  it  is  directly  the  reverse.  There 
was  a  case  cited,  In  re  North  of  England  Joint  Stock  Bank^ 
ing  Company,  Staffok'i  Executor^ e  Case  {a),  before  Ixnd  St 
Leomurde,  but  he  was  speaking  of  a  ratification  of  a  deed  by 
assent  or  agreement  subsequent,  which,  as  has  been  said 
before,  may  well  be.  The  only  other  case  cited  on  behalf  of 
the  defendants  was  the  before  mentioned  case  of  The  Bank  ef 
Ireland  v.  The  Trusteee  of  Evans's  Charities  (6).  This  was 
an  action  in  the  Court  of  Queen*s  Bench  in  Ireland.  The 
secretary  of  the  plaintifis  below,  who  were  a  carporatioo, 
had  fraudulently  affixed  their  common  seal  to  five  letters  of 
attorney,  authorizing  the  transfer  of  stock ;  and  the  ques- 
tion was,  whether  the  plaintiflb  were  bound  by  his  act 
Chief  Justice  Blachburn  had  directed  the  jury  that,  if  they 
believed  the  documents  to  have  been  forgeries,  the  plaintiff 
was  entided  to  the  verdict,  unless  they  believed  that  the 
use  made  of  the  common  seal  of  the  corpcxation  by  their 
secretary,  whereby  the  defendants  were  imposed  upon,  was 
caused  exclusively  by  the  negligence  or  default  of  the 
plaintifis;  to  which  direction  a  bill  of  exceptions  was 
tendered.  The  letters  of  attorney  were  in  iq>t  and  proper 
words.  There  were  no  blanks  in  them  when  eiecuted. 
The  genuine  seal  of  the  corporation  was  impressed  upon 
the  wax ;  and  the  attestation  of  the  attesting  witness  was, 
on  his  part,  honest,  he  believing  that  the  secretary  was 
authorized  to  use  the  seaL  Now,  in  every  such  case,  it 
must  of  necessity  be  a  question,  to  be  decided  by  extrinsic 


(a)  1  De  Gex  M.  &  G.  676. 


(P)  5  H.  L.  389. 
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evidence,  whether  the  seal  has  been  affixed  by  the  authority 
of  the  corporation ;  and  the  point  decided  by  the  House  of 
Lords  was  that  in  that  particular  case  there  was  no  evidence 
which  ought  to  have  been  submitted  to  the  jury  that  the 
letters  of  attorney  were  the  plaintiffs'.  Baron  Parke,  in  de- 
livering the  opinion  of  the  Judges,  stated  that  **  they  were 
all  of  opinion  that  the  negligence  which  would  deprive  the 
corporation  of  their  right  to  insist  that  the  transfer  was  in* 
valid  must  be  Tiegligence  in,  or  immediately  connected  with^  the 
transfer  itself;^  and,  in  a  subsequent  part  of  the  judgment, 
he  said  that  **  it  was  quite  impossible  that  the  bank  could 
have  maintained  an  action  for  the  negligence  of  the  corpo- 
ration, and  recover  the  damages  they  had  sustained  by 
reason  of  having  made  the  transfers." 

Those  are  the  cases  which  have  been  cited,  and  I  think 
it  may  be  said  with  certainty  that  there  is  not  one  of  them 
which  is  an  authority  for  the  proposition  that,  where  a  deed 
is  not  the  deed  of  the  party,  he  may  be  estopped  by  negli- 
gence or  carelessness  on  his  part  from  being  permitted  to 
aver  that  it  is  not.  But  beyond  this  I  think  the  opinion 
of  the  Judges  in  The  Bank  of  Ireland  v.  Tlie  Trustees  of 
Evanses  Charities  is  an  authority  in  favour  of  the  plain- 
tiff. There  was  no  technical  difficulty  there.  The  writing 
was  complete  when  the  seal  was  attached  to  it.  There  was 
no  authority  to  the  secretary  to  affix  the  seal,  but  the  con- 
tention was  that  the  negligence  and  want  of  due  care  and 
caution  on  their  part  estopped  them  from  denying  it  to  be 
their  deed,  or  in  other  words  rendered  the  deed  practically 
binding  upon  them.  The  opinion  of  all  the  Judges  was,  that 
negligence,  to  have  this  effect,  must  be  in  or  immediately 
connected  with  the  execution  of  the  deed  itself.  In  the 
present  case  the  alleged  negligence  of  the  plaintiff  was  sepa- 
rated from  the  execution  of  the  alleged  transfer  by  three 
felonious  acts  of  Oliver,  all  of  them  in  fi^ud  of  the  plaintiff. 
As  to  what  has  been  caUed  the  equitable  rights  of  the  parties, 
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I  certainly  think  that,  if  the  circumstances  be  such  that  a 
Court  of  equity  would  compel  the  plaintiff  to  execute  a  valid 
deed  of  transfer  of  the  shares,  we  ought  not  to  interfere ; 
but  I  do  not  think  a  Court  of  equity  would  do  so.  The 
circumstances  are  these, — The  plaintiff  was  the  owner  of 
shares ;  upon  the  shares  there  was  indorsed  by  the  authority 
of  the  defendants,  '^No  transfer  will  be  registered  unleas 
accompanied  by  this  certiBcate/'  Unless  therefore  the 
plaintiff  parted  with  the  certificates,  he  had  no  feason  to  sup- 
pose that  a  transfer  could  be  effected.  Now  the  certificates 
were  locked  up  in  a  box  deposited  at  abanker^s,  of  which^as 
he  believed,  no  one  except  himself  had  a  key,  and  he  had 
as  much  reason  to  suppose  the  certificates  were  securely 
within  his  custody  as  if  th^e  box  had  been  in  his  library. 
In  fact  the  certificates  were  got  possession  of  by  Oliver  by 
a  felonious  act,  and  I  think  the  plaintiff  is  no  more  respon- 
sible for  this  than  if  the  certificates  had  been  obtained  by  a 
burglary.  So  also  I  think  the  circumstance  that  he  had 
directed  his  letters  to  be  addressed  to  him  at  Oliver's  office 
b  a  blameless  act;  it  is  a  common  occurrence  that  a  man 
directs  lettens  to  be  addressed  to  him  at  the  residence  of 
another.  The  blameable  matter  imputed  to  him  is  that  he 
delivered  to  Oliver  signed  and  sealed  transfers  in  blank, 
which  enabled  Oliver  to  commit  the  fraud.  Now  in  the 
first  place  Oliver  was  not  the  general  agent  of  the  plaintiff, 
and  there  is  no  authority,  so  far  as  I  am  aware,  that  relieves 
a  party  who  claims  under  the  act  of  an  agent  firom  the 
necessity  of  proving  the  fact  of  agency,  and  that  the  agent 
had  authority  to  do  the  act  In  truth  the  plaintiff  did  not 
authorize  this  act:  he  authorized  Oliver  to  fill  up  the  blanks 
with  the  description  of  the  shares  in  the  other  Company. 
It  was  said  that  if  the  alleged  transfers  in  the  present  case 
were  not  binding,  neither  would  the  transfers  in  respect  of 
the  shares  in  the  other  Company ;  but  this  is  a  mistake.  It  is 
true  that  the  transfers  would  be  void  as  the  plaintiff's  deeds, 
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but  a  Court  of  equity  would  compel  him  to  perform  his 
contract^  and  execute  effectual  transfers.  I  by  uo  means 
say  that  the  placing  the  blank  transfers  in  Oliver's  hands 
was  not  an  imprudent  act,  but  I  do  say  with  confidence  that 
no  action  at  law  would  lie  against  the  plaintiff  for  any 
damage  which  the  defendants  may  sustain  by  reason  of  the 
fraudulent  dealing  of  Oliver  with  them..  For  this  position,  as 
I  have  already  said,  The  Bank  of  Ireland  v.  The  Trustees  of 
Evani  Charities  is,  in  my  opinion,  an  authority.  The  legal 
answer  to  such  an  action  would  be  that  the  act  of  the  plain- 
tiff was  too  remote  from  the  damage  to  afford  a  cause  of 
action ;  and  it  seems  against  reason  to  suppose  that  a  man 
can  be  estopped  from  averring  the  truth,  that  a  writing  is 
not  his  deed,  if  his  conduct  be  such  that  no  action  could  be 
maintained  against  him  at  the  suit  of  the  party  who  has 
sustained  the  damage.  Oliver  is  liable  to  the  defendants. 
It  is  true  he  is  now  a  convicted  felon,  and  any  remedy 
against  him  must  be  futile ;  but  it  is  too  much  to  require  the 
law  to  afford  to  a  party  grieved  not  merely  a  remedy,  but 
one  against  a  party  who  is  able  to  make  good  the  loss. 
There  is  no  doubt  an  observation  by  Lord  Justice  Turner^ 
in  the  case  before  mentioned  (page  574),  favourable  to  the 
defendants*  view,  hut  I  do  not  concur  in  it.  All  that  the 
plaintiff  did  was  to  deliver  to  Oliver  blank  transfers,  signed 
and  sealed  for  an  honest  and  legitimate  purpose ;  he  had  no 
reason  to  suppose  that  Oliver  possessed  the  information  to 
enable  him  to  use  them  for  a  fraudulent  purpose.  He  could 
only  obtain  it  by  committing  the  felony,  for  doing  which  he 
has  been  convicted,  and  sentenced  to  twenty  years  penal 
servitude.  Again,  he  could  not  effect  the  colourable  transfer 
except  by  committing  two  other  felonies,  which  he  also  com- 
mitted ;  and  I  do  not  think  it  reasonable  to  impute  negli- 
gence and  carelessness  to  the  plaintiff  to  the  extent  of 
depriving  him  of  his  property,  because  he  did  not  contem- 
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plate  beforehand  that  Oliver,  who  from  aught  that  appears 
had  up  to  this  time  borne  an  honest  character,  might,  by 
committing  three  felonies,  impose  upon  the  defendants. 

It  may  be  said  that  the  signatures  to  the  transfers  were 
the  genuine  signatures  of  the  plaintiff,  and  the  defendants 
were  unaware  that  they  were  in  any  way  defective,  and 
why,  it  is  asked,  are  they  not  to  be  protected  in  altering  the 
register?  The  answer  is  that  the  transfers  were  required  to 
be  by  deed,  which  is  an  instrument  of  a  wholly  different 
character  from  a  bill  of  exchange,  or  other  negotiable  instra- 
ment  The  defendants  acted  at  their  peril  in  not  asce^ 
taining  that  the  transfers  were  the  genuine  deeds  of  the 
plaintiff. 

I  am  unwilling  to  add  to  this  very  long  judgment,  but  I 
cannot  conclude  without  stating  my  entire  concurrence  with 
that  of  Mr.  Justice  Williams.  He  states  most  truly,  that  if 
the  doctrine  contended  for  be  law,  a  man  may  find  himself 
deprived  of  his  estate  without  having  ever  had  the  slightest 
intention  of  parting  with  it:  and  although  no  one  is  more 
disposed  than  I  am  to  enforce  fair  and  honest  dealing 
between  man  and  man,  I  cannot  think,  and  do  not  think, 
that  I  am  called  upon  by  the  circumstances  of  this  case  to 
adjudge  that  by  law  the  plaintiff  has  forfeited  his  property, 
which  he  never  had  the  intention  to  part  with,  and  for  which 
he  has  received  no  consideration: 


Channell,  B. — The  facts  stated  in  this  special  case  are 
substantially  the  same  as  those  which  were  before  the  Court 
of  Common  Pleas  in  the  case  JEx  parte  Robert  Swa^ 
reported  in  the  7th  volume  of  the  Common  Bench  Reports, 
New  Series,  p.  400. 

In  that  case  the  Court  of  Common  Pleas,  in  Easter 
Term,  1859,  granted  a  rule  calling  Upon  The  North  British 
Australasian  Company  (Limited)  to  shew  cause  why  the 
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register  of  shareholders  in  that  Company  should  not  be  rec- 
tified by  replacing  thereon  the  name  of  Mr.  Robert  Swan 
froEQ  the  time  his  name  was  removed  therefrom  in  respect 
of  certain  shares  particularly  mentioned. 

The  application  was  grounded  on  the  25th  section  of  the 
19  &  20  Vict,  a  47,  and  the  9th  section  of  the  20  &  21 
Vict  c.  14. 

The  rule  was  afterwards  amended  by  calling  upon  certain 
persons  to  shew  cause  against  it^  being  persons  who  were 
registered  as  the  then  holders  of  shares  in  the  said  Company 
which  had  formerly  stood  in  the  name  of  the  said  Robert 
Swan. 

The  case  was  twice  argued.  The  Court  of  Common 
Pleas,  after  the  second  argument,  was  equally  divided  in 
opinion^  and  consequently  the  rule  dropped. 

A  rule  similar  in  eflPect  was  then  moved  for  and  obtained 
in  this  Court.  On  motion  to  make  it  absolute^  we  thought 
the  question  was  of  too  much  importance,  and,  considering 
the  equal  division  of  opinion  amongst  the  Judges  who  heard 
the  second  argument  in  the  Common  Pleas,  of  too  much 
doubt,  to  be  decided  on  motion. 

We  therefore  enlarged  the  rule  to  enable  the  parties  so  to 
raise  the  question  as  to  admit  of  an  appeal  to  a  Court  of 
error  from  our  decision,  whatever  that  decision  might  be. 

This  has  been  done  by  means  of  the  action  which  has 
been  brought  and  the  special  case  which  has  been  settled 
between  the  parties.  The  question,  though  raised  in  a 
different  form,  is  in  substance  the  same  as  that  ai^ued 
before  the  Court  of  Common  Pleas;  and  is  raised,  as  I 
have  already  stated,  upon  facts  substantially  the  same  as 
those  which  were  before  that  Court;  this  Court  being  re- 
lieved by  the  counsel  of  the  parties  from  a  technicality  that 
might  have  arisen  on  the  pleadings. 
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..*er  was  authorized  to  deliver  ^   deed    of 
out  without  the  deed  they  could  have    no   efi^ct 
^atever.     And  though  their  possession  by  the  broker  with 
the  consent,  or  even  by  the  laches  or  negligence    of  the 
plaintiff,  might  have  had  a  material  effect  upon  the  ease  as 
against  him,  the  case  expressly  states  that  Oliver  feloniouslir 
stole  them.     The  case  likewise  states,  that  when  the  loct 
was  altered,  the  plaintiff  took  care  to  examine  the  box  ^od 
see  that  the  certificates  were  all  safe,  retaining  himael^  as 
he  thought,  the  only  key.     He  resided,  however,  at  a  dis- 
tance,  and  on  two  occasions  when  he  had  to  transfer  shares 
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in  the  argument  before  us  it  was  not  seriously  contended 
that  there  had  been  in  this  case  any  Valid  transfer  of  the 
shares  in  question.  It  could  not  well  have  been  so  con- 
tended consistently  with  the  doctrine  laid  down  by  this 
Court  in  the  case  of  HibbUwhite  v.  M^ Marine  (a),  viz.,  that 
to  authorize  the  execution  of  a  deed  by  an  agent  an  autho- 
rity under  seal  is  necessary.  It  is  important,  however,  to 
bear  in  mind  that  apart  from  the  question  of  the  necessity 
of  an  i^uthority  by  deed,  there  is  no  direct  evidence  what- 
ever of  any  authority  in  fact  by  the  plaintiff  to  Oliver  to 
transfer  the  shares  in  question. 

(a)  6  M.  &  W.  200. 
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The  facts  are  fully  stated  in  the  special  case,  and  I  do 
not  think  it  necessary  to  refer  to  them  at  any  length.     The 
certificates  for  the  shares  in  question^  and  other  shares, 
were   placed  in   a  box  which  was  locked  of  which  the 
plaintiff  kept,  as  he  thought,  the  only  key ;  and  he  never 
authorized  the  broker,  Oliver,  to  touch  any  of  the  certifi- 
cates of  the  shares  in  question.    They  bore  upon  them  this 
notice : — "  No  transfer  of  any  of  these  shares  will  be  regis- 
tered unless  accompanied  by  this  certificate."     And  by  the 
regulations  of  the  Company,  **  The  person  registered  as  the 
bolder  may  transfer  the  same  by  deed  in  a  form  approved  of 
by  the  directors,  if  the  same  is  executed  by  both  transferror 
and  transferree."    In  addition  to  which,  it  is  carefully  pro- 
vided that  it  will  not  be  registered  until  the  transferree  has 
executed ;  so  that  until  then  it  is  clear  that  the  transfer  b 
not  deemed  to  be  complete.     It  is  also  clear  that  the  certi- 
ficates without  the  transfers  would  be  useless.    As  the  Lord 
Chief  Justice  said  in  the  Court  of  Common  Pleas,  '*  they 
are  neither  the  shares  nor  the  title  to  them,  but  merely  evi- 
dence of  ownership,  which  the  purchaser  with  ordinary  care 
would  inquire  for."    The  possession  of  them  by  Oliver,  the 
broker,  might,  no  doubt,  lead  anyone  naturally  enough  to 
conclude  that  Oliver  was  authorized  to  deliver  a  deed  of 
transfer,  but  without  the  deed  they  could  have  no  efiect 
whatever.     And  though  their  possession  by  the  broker  'with 
the  consent,  or  even  by  the  laches  or  negligence  of  the 
plaintiff,  might  have  had  a  material  effect  upon  the  case  as 
against  him,  the  case  expressly  states  that  Oliver  feloniously 
stole  them.     The  case  likewise  states,  that  when  the  lock 
was  altered,  the  plaintiff  took  care  to  examine  the  box  and 
see  that  the  certificates  were  all  safe,  retaining  himself  as 
he  thought,  the  only  key.     He  resided,  however,  at  a  dis- 
tance, and  on  two  occasions  when  he  bad  to  transfer  shares 
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in  Other  Companies,  sent  to  Oliver  such  a  number  of  trans- 
fers as  Oliver  told' him  were  required,  which  were  executed, 
that  Is,  signed  and  sealed  by  the  plaintiff  in  blank ;  and 
some  were,  it  appears,  retained  by  Oliver  and  applied  to 
the  subsequent  transfer  of  the  shares  in  question.  These 
transfers  bore  attestations  by  a  witness  without  date,  but 
with  the  address  "  Paris,"  from  which  it  would  appear  to 
anyone  taking  them  that  the  owner,  the  plaintiff,  was  there. 
They  must  therefore  have  been  sent  by  the  plaintiff  to 
Oliver  in  London,  and  by  him  delivered  to  the  transferrees 
at  the  time  when  executed  by  them  ;  and  thus,  although  the 
attestation  clause,  no  doubt,  in  a  printed  form  runs  thus: — 
'*  Signed,  sealed,  and  delivered"  by  &c.,  it  is  manifest  that 
the  delivery  really  was  by  Oliver  in  London.  Nevertheless 
when  the  transfers  and  certificates  were  presented  to  them 
for  approval,  according  to  their  rules,  they  merely  wrote  the 
customary  letter  to  the  plaintiff,  directed  to  the  address  he 
had  given  them  at  Oliver's  oflSce,  and  without  waiting  for  an 
answer,  although  the  transfers  shewed  he  was  at  Paris ;  and 
without  seeing  anything  suspicious  in  the  absence  of  any 
notice  or  answer  they  registered  the  transfers  of  the  shares 
in  question. 

In  the  argument  before  us  it  was  not  seriously  contended 
that  there  had  been  in  this  case  any  Valid  transfer  of  the 
shares  in  question.  It  could  not  well  have  been  so  con- 
tended consistently  with  the  doctrine  laid  down  by  this 
Court  in  the  case  of  Hibblewhite  v.  M^Morine  (a),  viz.,  that 
to  authorize  the  execution  of  a  deed  by  an  agent  an  autho- 
rity under  seal  is  necessary.  It  is  important,  however,  to 
bear  in  mind  that  apart  from  the  question  of  the  necessity 
of  an  i^uthority  by  deed,  there  is  no  direct  evidence  what- 
ever of  any  authority  in  fact  by  the  plaintiff  to  Oliver  to 
transfer  the  shares  in  question. 

(a)  6  M.  &  W.  200. 
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It  was  argued  by  the  counsel  for  the  derendant,  that  the 

plaintiff  was  not  entitled  to  the  remedy  sought  by  his  rule 

_  «•  and  by  this  action,  inasmuch  as  upon  the  facts  stated  in  the 

NOBTH  .  '^         , 

British       special  case  he  was  estopped,  as  against  persons  claiming 
8IA1I  Go.      title  to  the  shares  as  bona  fide  purchasers^  from  denying  the 
existence  of  a  Talid  transfer. 

There  are  some  cases  of  estoppel  clearly  recognised  by 
law,  which  do  not  owe  their  efficacy  to  any  connection  with 
or  reference  to  any  deed.     There  is  the  well  known  rule 
that  a  tenant  receiving  possession  of  premises  from  a  person 
assuming  to  be  his  landlord,  is  estopped  from  denying  the 
title  of  the  landlord  at  the  time  he  received  possession. 
Other  cases,  not  perhaps  quite  analogous  but  not  very  dis- 
similar, may  be  put     For  instance,  where  there  has  been 
an  acknowledgment  of  title  to  personal  property,  goods  or 
chattels  of  any  description.     Thus,  an  auctioneer  who  has 
been  employed  by  a  particular  individual  to  sell  for  him  is 
in  general  estopped  from  disputing  his  employer's  title.    So  a 
wharfinger  who  has  given  an  acknowledgment  for  goods:  see 
HoH  V.  Griffin  (a).     There  the  Court  ground  their  decision 
on  the  legal  effect  of  the  acknowledgment  as  shewing  that 
the  wharfinger  held  the  goods  for  the  plaintiff,  just  as  by  a 
rule  of  law  a  tenant  is  said  to  be  estopped  from  disputing 
his  landlord's  title.' 

In  most  of  these  cases,  and  in  other  similar  cases  which 
might  be  put,  the  party  said  to  be  estopped  has  been  in 
communication,  personally  or  by  writing,  with  the  party 
setting  up  the  estoppel. 

There  is  also  that  class  of  cases  where  agents  have  given 
credit  in  their  accounts,  and  have  sent  such  accounts  to 
their  principals  as  if  certain  sums  had  been  received  for 
them^  and  who  have  been  estopped  from  disputing  the  fact 
thus  untruly  stated :  Shaw  v.  Picton  (i),  Shaw  v.  Dartnell{c), 

(a)  10  Bing.  246.  (b)  4  B.  &  C.  715. 

(c)  6  B.  &  C.  56. 
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Skyring  v.  Greenwood  (a);  and  generally  it  may  be  said  that 
there  is  an  estoppel  where  one  has  made  a  false  statement 
on  which  another  has  acted^  and  so  altered  his  position; 
as  where  one  represents  that  certain  property  is  the  pro- 
perty of  a  certain  person  when  it  is  not 

This  doctrine  was,  I  apprehend^  well  settled  before  the 
case  of  Pickard  ▼.  Sears  (i),  which  perhaps  only  brought, 
for  the  first  time,  this  fuller  explanation  of  the  doctrine  that 
where  one  by  his  words  or  conduct  wilfully  causes  another 
to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position;  the  former  is  concluded  from  averring  as 
against  the  latter  a  different  state  of  things  existing  at  the 
same  time. 

The  estoppel  in  this  case,  if  any,  is  the  estoppel  which 
arises  by  representing,  or  authorizing  to  be  represented, 
something  false,  that  is  something  as  existing  in  fact  which 
did  not  exist  in  fact,  and  thus  being  precluded  from 
shewing  what  is  true.  Where  a  party  accepts  a  bill,  he  is 
estopped  from  disputing  that  the  signature  of  the  drawer 
is  genuine  {Beeman  v.  Duck(c) ),  though  it  be  a  forgery: 
aliter  of  an  indorsement  of  the  drawer,  unless  he  knew  of 
the  foi^ery.  But  cases  as  to  bills  of  exchange  and  checks 
seem  to  rest  entirely  on  the  law-merchant :  see  Marston  v. 
AUen  (d) ;  Ingiham  v.  Primrose  (e). 

In  all  cases  of  the  kind  of  estoppel  we  are  called  upon 
now  to  consider,  the  party  has,  I  conceive,  either  himself 
made  or  authorized  to  be  made  a  statement  of  fact  untrue, 
or  he  has  conducted  himself  so  as  to  give  rise  to  the  belief 
of  a  fact  not  true. 

It  does  not  appear  to  me  that  the  leaviug  the  two  trans- 
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fers,  signed  and  sealed  by  the  plaintiff  in  blank,  with  Oliver, 

the  broker^  shews  that  the  plaintiff,  by  his  conduct,  aotho- 

9.  rized  a  statement  of  any  fact  untrae,  or  the  belief  of  a  fact 

North 

British      not  true.     But  the  case  is  put  by  the  defendants  on  toe 

Jk  If  a*rit  ATA 

HAS  Co.  ground  that,  by  the  plaintiff's  negligence,  he  enabled  Oliver 
to  commit  the  fraud  complained  of;  and  that  this  negligence 
on  the  part  of  the  plaintiff  is  to  estop  him  from  disputing 
that  there  was  a  valid  transfer. 

This  view  of  the  case  is  urged,  I  apprehend,  principally 
with  reference  to  the  ruling  of  Mr.  Justice  Ashurst  in  JUci- 
barrow  v.  Mason  fa),  where  he  says  **  we  may  lay  it  down 
as  a  broad  general  principle  that,  wherever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it." 

No  doubt  this  ruling  has  admitted  of  very  general  appli* 
cation,  and  has  been  followed  in  cases  of  commercial  and 
negotiable  instruments,  and  in  documents  and  transactions 
which  take  effect  where  valid,  by  reference  to  the  law- 
merchant 

It  would  seem  that  an  estoppel  may  arise  out  of  circnm- 
stances  having  reference  to  a  bill  of  lading  or  negotiabb 
instrument  taking  effect  by  virtue  of  the  law  and  custom  of 
merchants,  where  no  estoppel  could  arise  from  nearly  similar 
circumstances  with  respect  to  a  document  not  operating  by 
virtue  of  the  law  and  custom  of  merchants :  see  M'Ev>aR 
V.  Smith  {by  There  the  question  was  as  to  the  effect  of  a 
delivery  order  and  a  right  to  a  lien  on  the  goods  mentioned 
therein.  In  giving  his  opinion  to  the  House,  the  Lord 
Chancellor  {Cottenham)  notices  an  argument  that  had  been 
uiged  at  the  bar,  which  was  ^  that  though  the  delivery  note 
does  not  pass  the  property  as  a  bill  of  lading  would  have  passed 
it,  by  being  indorsed  over  from  one  party  to  another,  still  it 
(a)  2  T.  R  63.  70.  (h)  2  H.  L.  809.  825. 
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oi>erates  as  an  estoppel  upon  the  party  giving  it,  so  far  at  all 
events  as  a  third  party  is  concerned,  and  it  is  ai^ued  that  it 
is  a  kind  of  fraud  for  a  person  to  give  a  delivery  note  which 
the  person  receiving  it  may  use  so  as  to  impose  upon  a  third 
person,  and  then  to  deprive  that  third  person  of  its  benefit*" 
Adverting  to  this  the  Tx)rd  Chancellor  said: — '^But  that 
argument  is  merely  putting  the  aigument  as  to  the  effect  of 
a  delivery  note  in  another  form,  and  it  assumes  that  such  a 
document  has  all  the  effect  of  a  bill  of  lading.  But  as  the 
nature  and  effect  of  these  two  documents  are  quite  different 
from  each  other,  it  seems  to  me  that  such  an  argument  has 
no  foundation  at  all,  and  cannot  be  adopted  without  con- 
verting a  delivery  note  into  a  bill  of  lading." 

The  possession  by  the  broker  Oliver  of  the  transfers 
executed  by  the  plaintiff  in  blank  no  doubt  facilitated  the 
commission  of  the  fraud  by  Oliver ;  but  the  case  expressly 
finds,  setting  out  the  circumstances,  that  Oliver  feloniously 
stole  the  certificates.  To  give  to  the  blank  transfers  the 
semblance  of  validity,  Oliver  not  only  filled  them  up  for  the 
purpose  for  which  they  were  used  without  authority,  but 
did  so  fraudulently  and  so  was  guilty  of  forgery.  He  com- 
mitted a  second  foi^ery  in  putting  to  the  transfers  the 
signature  of  the  supposed  attesting  witness. 

To  defeat  the  plaintiff's  right,  on  the  ground  of  negligence, 
it  must  be  shewn,  I  think,  that  that  negligence  is  connected 
with  the  damnification  to  the  other  party,  and  is  the  direct 
cause  of  the  loss ;  and  this  it  appears  to  me  cannot  be  as 
regards  instruments  such  as  these  transfers,  where  a  wrongful, 
or  at  all  events  where  a  felonious  act  of  another  party  has 
intervened.  This  view,  that  the  negligence  must  be  proxi- 
mate, is  in  accordance  with  the  decision  of  the  House  of 
Lords  in  The  Bank  of  Ireland  v.  The  Trustees  of  Evans* 
Charities  (a), 

(a)  5  H.  L.  389. 
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I  do  not  think  it  necessary  to  go  through  all  the  authori- 
ties cited  in  the  course  of  the  argument. 

I  have  had  the  advantage  of  reading  and  considering  the 
judgment  of  my  brother  Martin.  Agreeing  with  him  in  his 
yiewof  the  cases  and  of  their  application  to  the  present  case^ 
I  content  myself  with  one  or  two  observations  upon  them. 
Texira  v.  Evans  (a)  is  the  only  case  that  has  been  brought 
before  us  in  which  the  argument  contended  for  in  the  pre- 
sent case,  or  anything  like  it,  was  sought  to  be  made  appli- 
cable to  a  deed  executed  in  blank.  I  agree  with  my  brother 
Martin  in  thinking  that  that  case  must  be  considered  as 
overruled. 

Taunff  V.  Grote  (b)  was  strongly  pressed  upon  us.  That 
case  must  be  considered  as  explained  by  Parke,  B.,  in  the 
case  of  Robarts  v.  Tucker  (c),  and  by  the  Judges  in  the 
House  of  Lords  in  The  Bonk  of  Ireland  v.  The  Trustees 
ofJEvans*  Charities  (d).  I  agree  in  the  view  expressed  by 
my  brother  Williams,  in  the  Court  of  Common  Pleas>  that 
it  seems  doubtful  whether  the  cases  as  to  the  liability  of  a 
man  who  signs  a  blank  bill,  or  note,  or  check,  are  founded 
on  the  doctrine  of  estoppel,  or  on  a  rule  of  law- merchant 
that  an  actual  authority  is  thereby  conferred  on  the  person 
in  whose  hands  the  instrument  is. 

If  the  present  had  been  the  case  of  a  negotiable  instru- 
ment governed  by  the  law-merchant,  or  even  a  case  in 
which  a  transfer  could  have  been  made  by  simple  contract 
without  deed,  there  might  have  been  ground  for  contending 
for  the  defence  relied  upon  by  the  defendants.  But  the  cases 
relied  on,  with  the  exception  of  Texira  v.  Evans,  are  cases 
of  negotiable  instruments. 

I  agree  with  my  brother  WiUes  in  the  view  expressed  by 
him  in  the  Court  of  Common  Pleas,  that  such  instruments 


(a)  1  Anstr.  228. 
(6)  4  BiDg.  253. 
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form  part  of  the  currency  of  the  country  and  stand  upon  a 
peculiar  footing ;  and  that  the  doctrine  applicable  to  such 
instruments  has  never  yet  been  extended  to  conyeyances  by 
deed  of  land  or  other  property.  I  participate  fully  in  his 
unwillingness  so  to  extend  that  doctrine. 

I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiff. 
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Martin,  B. — The  Court  being  equally  divided  in  opinion, 
according  to  the  usual  practice  the  junior  Judge  will  with- 
draw, in  order  that  the  case  may  be  taken  to  a  Court  of 
error;  and  our  judgment  will  be  for  the  plaintiff.. 

Judgment  for  the  plaintiff. 


Sheppard  v.  The  Union  Bank  of  London. 


Jan,  20. 
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HE  last  count  of  the  declaration  stated  that  the  defend-  To  a  count  for 
ants  detained  from  the  plaintiff  his  goods,  that  is  to  say,  a  ooods,  the 
locket  and  necklace,  &c.  pf^^^at 

Flea,  to  that  count.— That,  at  the  time  of  making  of  the  bank^rand 
pledge  or  deposit  hereinafter   mentioned,  the  defendants  J^^  ^-  ^fj^ 

them  as  such 
bankers  L.  was  intrusted  by  the  plaintiff  with  the  said  goods  as  his  agent :  that  the  defendants 
were  possessed  of  other  goods  upon  which  they  as  such  bankers  had  a  Talid  lien  in  respect  of 
preyious  advances  to  S.  at  the  request  of  L. :  that  it  was  agreed  between  L.  and  the  defendants, 
as  such  bankers,  that  in  consideration  of  the  deliyery  by  the  defendants  to  L.  of  the  said  other 
goods  he  would  deliver  to  the  defendants  as  such  bankers,  and  by  way  of  pledge,  the  goods 
in  the  count  mentioned,  and  that  the  defendants  should  hold  the  same  as  a  uen,  instead  of  the 
said  other  goods,  in  respect  of  the  previous  advance  and  also  such  further  advances  as  the  de- 
fendants might  make  to  L.,  and  wnich  L.  then  requested  the  defendants  to  make :  that  the 
defendants,  in  pursuance  of  the  agreement  delivered  up  to  L.  the  said  other  goods,  and  L. 
then  delivered  to  the  defendants  the  goods  in  the  count  mentioned  as  such  pledge,  and  the 
defendants  afterwards  advanced  to  S.  further  sums  of  money  which  are  still  owing. — ^Repli- 
cations :  First,  that  the  plaintiff  was  induced  to  trust  L.  with  possession  of  the  goods  in 
the  count  mentioned  by  the  fraud,  misrepresentation  and  covin  of  L.  Second :  that  the 
agreement  by  L.  to  deliver  to  the  defendants  by  way  of  pledge  the  goods  in  the  count  men- 
tioned was  not  made,  nor  were  the  goods  delivered  to  the  defendants  by  L.  by  way  of  pledge, 
in  the  usual  and  ordinary  course  of  business.  Third :  that  the  said  other  goods  in  the  plea 
mentioned  were  not  the  goods  of  L.  or  pledged  with  the  defendants  by  L.,  nor  had  the  defend- 
ants any  lien  upon  l^e  same  from  L. 

Meld. — First,  that  the  transaction  disclosed  by  the  plea  affi>rded  a  good  defence  under  the 
2nd  section  of  the  Factors*  Act,  5  &  6  Vict.  c.  39. 

Secondly,  that  neither  of  the  replications  was  an  answer  to  the  plea. 
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^ere  and  still  are  bankers  carrying  on  the  trade  and  buaness 
of  bankers  in  copartnership^  and  one  Sydney  Linnett  had 
«•  dealings  with  them  as  such  bankers,  including  the  dealings 

OF  hereinafter  mentioned ;  and  whilst  the  said  Sydney  Linnett 

had  such  dealings  with  the  defendants  as  such  bankers,  one 
John  Linnett  was  intrusted  by  the  plaintiff  with  the  posses- 
sion of  the  goods  as  the  agent  of  the  plaintiff;  and  the 
defendants  were  at  the  same  time  possessed  of  other  goods 
upon  which  the  defendants  as  such  bankers  then  had  a  Talid 
lien  and  security  in  respect  of  previous  advances  and  loans 
of  money  made  by  the  defendants  as  such  bankers,  and  in 
the  ordinary  course  of  their  business  as  such  bankers;,  to  the 
said  Sydney  Linnett,  at  the  request  of  the  said  John  Lin- 
nett, by  virtue  of  an  agreement  theretofore  made  by  the  de- 
fendants as  such  bankers  with  the  said  John  Linnett.  And 
the  defendants,  as  such  bankers,  and  the  said  John  Linnett 
being  so  respectively  possessed  of  the  said  respective  goods, 
it  was  agreed  by  and  between  the  said  John  Linnett  and 
the  defendants,  as  such  bankers,  that  in  consideration  of  the 
delivery  by  the  defendants  to  the  said  John  Linnett  of  the 
said  other  goods,  he  the  said  John  Linnett  would  deliver  to 
the  defendants  as  such  bankers,  and  by  way  of  a  pledge,  the 
said  goods  in  the  last  count  mentioned ;  and  that  the  de- 
fendants should  hold  the  same  goods  as  a  valid  lien  and 
security  in  the  place  and  stead  of  the  said  other  goods  in 
respect  of  the  said  previous  advance,  to  the  amount  of  the 
value  of  the  said  other  goods,  and  also  in  respect  of  such 
future  advances  as  the  defendants  might  make  in  the  way 
of  their  trade  and  business  of  bankers  to  the  said  Sj'dney 
Linnett,  and  which  the  said  John  Linnett  then  requested 
the  defendants  to  make.  And  the  defendants  say  that  they 
accordingly,  in  pursuance  of  the  said  agreement,  then  de- 
livered up  to  the  said  John  Linnett  the  said  other  goods ; 
and  the  said  John  Linnett  then  delivered  to  the  defendants 
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as  such  bankers  the  said  goods  in  the  last  count  mentioned        1862. 
as  such  pledge,  lien  and  security.    And  the  said  agreement 
was  made  bon6  fide  on  the  part  of  the  defendants.     And 


Sheppard 

V. 

the  said  other  goods  so  delivered  by  the  defendants  to  the  op 


said  John  Liunett  were  of  a  value  equal  to  that  of  the  goods 
in  the  last  count  mentioned ;  and  there  is  still  due  and 
owing  to  the  defendants  as  such  bankers  a  large  sum  of 
money,  exceeding  the  value  of  the  said  goods  in  the  last  count 
mentioned,  in  respect  of  the  said  previous  advance.  And 
the  defendants  as  such  bankers  afterwards,  in  pursuance  of 
the  said  request,  advanced  and  lent  to  the  said  Sydney  Lin- 
nett  further  large  sums  of  money,  which  are  still  due  and 
owing  from  him  to  the  defendants ;  wherefore  the  defend- 
ants as  such  bankers  detained  and  still  detain  the  said 
goods  in  the  last  count  mentioned  for  a  lien  and  security 
for  the  said  monies  so  due  and  owing  to  the  defendants  as 
such  bankers  as  aforesaid,  which  is  the  alleged  detention. 

Demurrer  and  joinder  therein. 

Replications. — First:  that  the  plaintiff  was  induced  to 
intrust  the  said  John  Linnett  with  the  possession  of  the 
said  goods  in  the  last  count  mentioned  by  the  fraud,  mis- 
representation and  covin  of  the  said  John  Linnett. 

Second. — That  the  agreement  by  the  said  John  Linnett 
to  deliver  to  the  defendants  by  way  of  pledge  the  said  goods 
in  the  last  count  mentioned  was  not  made,  nor  were  the 
said  goods,  nor  were  nor  was  any  or  either  of  them,  deli- 
vered to  the  defendants  by  the  said  John  Linnett  by  way 
of  pledge,  as  in  that  plea  mentioned,  in  the  usual  and  ordi- 
nary course  of  business. 

Third. — That  the  said  other  goods  in  the  said  plea  men- 
tioned did  not,  nor  did  any  of  them  belong  to,  nor  were 
they,  nor  was  any  of  them,  the  goods  of  the  said  John 
Linnett,  or  delivered  to  or  pledged  with  the  defendants  by 
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the  said  John  Linnett,  nor  bad  the  defendants  any  lien 
or  security  upon  the  same  from  the  same  John  Linnett 
Demurrers  to  the  replications,  and  joinders  therein. 

Frenltice^  for  the  plaintiff. — ^Assuming  the  plea  to  be  good, 
the  first  replication  is  an  answer  to  it.  It  cannot  be  said 
that  John  Linnett  was  intrusted  with  the  goods  within  the 
meaning  of  the  Factors'  Act,  5  &  6  Vict.  c.  39,  when  he 
obtained  possession  of  them  by  (raud,  misrepresentation 
and  covin.  In  order  to  render  a  factor  a  party  intnuUd 
with  the  possession  of  a  document  of  title  to  goods,  within 
the  meaning  of  the  previous  Factors'  Act,  6  Geo.  4,  c.  94, 
it  was  necessary  that  the  owner  of  the  goods  should  have 
intended  that  the  factor  should  be  possessed  of  them  at  the 
time  of  the  pledge  :  Pkillips  v.  Huth  (a).  There  Parhe^  B., 
in  delivering  the  judgment  of  the  Court,  said : — **  If  the 
legislature  had  intended  to  make  the  simple  possession  of 
such  instruments  sufficient  to  enable  the  party  having  them 
to  make  a  good  title,  they  no  doubt  would  have  so  provided; 
if  they  had,  the  innocent  party  dealing  with  him  would 
have  been  protected,  but  the  innocent  owner  would,  io  that 
case,  have  suffered,  if  the  document  had  been  taken  firom 
him  by  felony  or  fraud.  But  by  providing  that  a  person 
should  be  intrusted  as  well  as  in  possession,  the  inconveni- 
ence is  obviated."  That  decision  is  an  authority  under  the 
5  &  6  Vict  c.  39.  The  word  **  intrusted"  implies  a  confi- 
dence reposed  in  the  agent*  and  he  cannot  be  intrusted 
within  the  meaning  of  that  Act  unless  there  was  an  inten* 
tion  to  trust  him.  [Afarftn,  B. — An  agent  may  tell  bit 
principal  a  specious  story,  by  which  the  latter  is  deceived, 
and  upon  the  faith  of  it  delivers  to  the  agent  goods,  why  is 
he  not  intrusted  with  them  within  the  meaning  of  the  5  &  6 


(a)  6  M.  &  W.  573. 
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Yict.  c.  39  ?    It  is  true  that  be  did  not  intend  to  intrust, 

but  was  led  astray  by  a  fraudulent  representation ;  he  does 

not  however  the  less  intrust.1  The  legislature  intended  that  _     «• 

•^  °  ,  Union  Bank 

those  persons  only  should  suffer  by  the  frauds  of  their  agents,  ov 

who  intrusted  them  with  goods  or  evidences  of  title  with- 
out taking  precautions  to  prevent  them  from  deceiving 
others.  Intrusting  with  a  document  is  essentially  different 
from  enabling  a  person  to  become  possessed  of  it.  A  party 
intrusted  with  a  bill  of  lading  for  the  purpose  of  selling  the 
goods  mentioned  in  it,  is  not,  in  consequence  of  being  so 
intrusted,  to  be  considered  as  intrusted  with  the  dock  war- 
rant, notwithstanding  that  his  possession  of  the  bill  of  lading 
and  of  the  goods  under  it  enables  him  to  obtain  the  dock  war- 
rant: Hatfield  v.  I^illips  (a).  [^Channell^  B. — That  case 
does  not  support  your  proposition ;  for  there  was  no  inten- 
tion to  intnist  the  party  with  the  dock-warrant.]  Kingi^ 
fordy.  Merry  {b)  and  Higgons  v.  Burton  {c)  are  authorities 
that  if  a  person  obtains  possession  of  goods  by  false  pretences 
or  fraud,  he  is  not  intrusted  with  them  so  as  to  give  a 
pledgee  a  good  title  as  against  the  owner.  The  o  &  6  Vict, 
c.  39  applies  to  the  firaud  of  the  agent,  provided  he  obtained 
lawful  possession  of  the  goods ;  but  this  replication  states 
that  he  obtained  possession  of  them  by  fraud.  [Polhckj 
C.  B. — If  the  agent  was  in  fact  intrusted  with  the  goods,  it 
is  immaterial  in  what  way  that  was  effected.  Martin^  B. — 
I  can  conceive  a  case  of  a  person  obtaining  goods  by  fraud, 
which  would  not  be  an  intrusting,  as,  for  instance,  if  a  person 
pretended  that  he  had  authority  to  buy  goods  on  credit 
when  he  had  not,  and  so  got  possession  of  the  goods.] 

The  second  replication  is  good.  The  5  &  6  Vict.  c.  39 
does  not  apply  to  every  case  of  a  pledge  by  an  agent  in- 
trusted with  the  possession  of  goods  or  documents  of  title 

(a)  9  M.  &  W.  647 ;  in  error,  (b)  1  H.  &  N.  503. 

14  M.  &  W.  665.  (c)  26  L.  J.,  ^xch.  342. 
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to  goods,  but  only  to  a  pledge  in  the  usual  and  ordinary 
course  of  business;  and  the  advancing  money  upon  jewelry 
is  not  in  the  usual  and  ordinary  course  of  business  of 
bankers.  The  preamble  of  the  Act  recites  the  provision  of 
the  6  Geo.  4,  c.  94,  which  rendered  valid  as  against  the 
owner  contracts  with  agents  intrusted  with  goods^  ''provided 
the  contract  was  made  in  the  usual  and  ordinary  course  of 
business;*'  and  the  preamble  also  recites  that  ''advances  on 
the  security  of  goods  and  merchandize  have  become  an 
usual  and  ordinary  course  of  business.  In  Wood  v.  Raw- 
cliffe  {a\  Sir  J.  Wigram,  V.  C,  held  that  the  5  &  6  Vict, 
c.  39  applied  only  to  mercantile  transactions^  and  not  to 
the  case  of  advances  made,  upon  the  security  of  furniture 
used  in  a  furnished  house,  to  the  apparent  owner  of  such 
furniture,  such  apparent  owner  afterwards  appearing  to  be 
an  agent  intrusted  with  the  custody  of  the  furniture  by  the 
true  owner.  [Martin^  B. — A  person  who  takes  a  furnished 
bouse  is  not  an  agent  intrusted  with  the  furniture,  but  a 
bailee.]  This  was  not  a  pledge  in  the  usual  and  ordinary 
course  of  business  with  an  agent  Every  servant  of  the 
owner  of  goods  employed  in  the  care  or  carriage  of  such 
goods  is  in  one  sense  an  agent  intrusted  with  the  goods,  but 
he  is  not  an  agent  within  the  meaning  of  the  statute :  Monk 
V.  WkUtenburyib),  1  Smith's  Lead.  Cas.  654.  [WUde,  B.— 
The  replication  assumes  that  the  goods  were  intrusted  to 
John  Linnett  as  agent,  but  says  that  he  did  not  pledge  them 
in  the  usual  and  ordinary  course  of  business.  \Mardn,  B. — 
That  may  mean  that  the  pledge  was  made  after  the  usual 
hours  of  business.]  The  preamble  uses  the  words^'  advances 
on  the  security  of  goods  and  merchandize." 

The  third  replication  is  good.     The  plea  is  founded  on 
the  second  section  of  the  5  &  6  Vict.  c.  39,  but  that  section 
only  gives  validity  to  pledges  made  in  consideration  of  the 
(a)  6  Hare,  191.  (h)  2  B.  &  Add.  484. 
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delivery  to  the  agent  of  other  goods^  upon  which  the  per-        1862. 

son  deliverinff  them  up  had  at  the  time  an  available  lien  in      y^^"*^^ 

,  ,  Shbppabd 

respect  of  a  previous  advance  by  virtue  of  a  contract  with  v. 

Union  Bahk 
such  agent.     Here  the  substituted  goods  were  not  pledged  of 

bj  the  person  to  whom  the  advance  was  made  on  the 

security  of  the  goods  delivered  up^  or  his  agent^  but  by  a 

third  person. — He  referred  to  Bmai  v.  Stewart  (a),  1  Smith's 

Lead.  Cas.,  p.  655,  4th  ed. 

Roehfort  Clarke,  for  the  defendants. — The  plea  is  in  con- 
formity with  the  provisions  of  the  second  section  of  the 
6  &  6  Vict.  c.  39.  It  states  that  the  defendants  were 
possessed  of  goods  on  which  they  had  a  lien  in  respect  of 
advances  made  to  Sydney  Linnett  at  the  request  of  John 
Linnett^  by  virtue  of  an  agreement  made  by  the  defendants 
with  John  Linnett,  and  that  they  delivered  those  goods  to 
him  in  consideration  of  the  pledge  of  other  goods  and  of 
further  advances  to  Sydney  Linnett.  [Martin,  B. — It  may 
be  that  John  Linnett  was  surety  for  Sydney  in  respect  of 
his  banking  transactions.]  The  third  section  was  intended 
to  remove  the  difficulty  which  existed  under  the  6  Gea  4, 
c.  94,  in  cases  of  excess  of  authority  or  fraud  by  the  agent 
against  the  principal.  It  gives  validity  to  contracts,  and 
protects  advances  made  bon&  fide  and  without  notice  that 
the  agent  has  no  authority  to  make  the  same,  or  is  acting 
mala  fide  in  respect  thereof  against  the  owner  of  the  goods. 
Under  6  Gep.  4,  c.  94,  s.  2,  the  pledge  was  invalid  if  the 
pledgee  had  notice,  by  the  documents  or  otherwise,  that  the 
person  intrusted  with  the  goods  was  not  the  bona  fide 
owner  of  them.  [fVilde,  B. — The  argument  on  the  part  of 
the  plaintiff  is,  that  the  third  section  applies  to  the  fraud  of 
the  agent,  provided  he  has  lawfully  obtained  possession  of 
the  goods,  but  thb  replication  alleges  that  he  got  possession 

(a)  4  Man.  &  G.  295. 
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of  them  by  fraud.]  The  repIicatioD  admits  that  he  was  in 
fact  intrusted  with  the  possession  of  the  goods.  If  the 
possession  was  obtained  bj  fraud,  the  plaintiff  should  have 
traversed  that  the  agent  was  intrusted  with  the  possesnon 
of  the  goods. 

The  second  replication  is  bad^  for  it  is  immaterial  whether 
the  pledge  was  made  or  the  goods  delivered  in  the  usual 
and  ordinary  course  of  business.  The  5  &  6  Vict,  a  39, 
makes  no  mention  of  the  ''usual  and  ordinary  course  of 
business,*' except  in  the  preamble,  which  recites  the  9  Geo.  4, 
c  94.  [fFilde,  B. — The  preamble  only  means  this:  whereas 
it  has  become  usual  to  make  advances  upon  the  security  of 
goods.] 

The  third  replication  is  also  bad.  It  admits  that  the 
previous  advances  and  the  pledge  of  the  other  goods  were 
made  at  the  request  of  John  Linnett,  and  it  shews  that  the 
substituted  goods  were  pledged  by  him,  not  only  in  respect 
of  the  previous  advances,  but  as  a  security  for  further 
advances  which  were  made.  Therefore,  even  if  the  plain- 
tiff's view  be  correct,  this  replication  is  no  answer  to  the 
plea. 

Prentice  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
ants are  entitled  to  judgment  At  first  I  was  disposed  to 
thinly,  with  my  brother  Martin^  that  there  was  considerable 
doubt  whether  the  plea  was  good ;  but,  when  examined  and 
compared  with  the  Act,  it  turns  out  to  be  good. 

Then,  what  are  the  answers  to  it  ?  The  first  replication 
is,  that ''  the  plaintiff  was  induced  to  intrust  the  said  John 
Linnett  with  the  possession  of  the  goods  by  the  fraud,  mis- 
representation and  covin  of  the  said  John  Linnett"  So 
that  if  a  principal  employs  an  agent,  who  makes  some 
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misrepresentation  as  to  his  authority  to  dispose  of  goods, 
although  they  are  actually  intrusted  to  him  for  the  purpose 
of  sale,  and  he  has  possession  and  absolute  dominion  over 
them  as  agent,  if  he  has  obtained  that  by  fraud  or  mis- 
representation, according  to  this  replication  he  will  have  no 
power  to  pledge  them.  There  is  no  foundation  for  such  a 
replication.  All  that  the  statute  requires  is  that  the  goods 
should  be  intrusted  to  him  as  agent,  and  this  replication 
admits  that  they  were. 

The  second  replication  is,  in  substance,  that  the  pledge 
was  not  in  the  usual  and  ordinary  course  of  business.  But 
that  is  not  required  by  the  Act 

With  regard  to  the  third  replication,  there  is  a  misappre- 
hension as  to  what  is  required  by  the  Factors*  Act,  with 
respect  to  substituted  goods.  That  replication  says  that 
those  goods  "  did  not,  nor  did  any  of  them,  belong  to,  nor 
were  they  nor  was  any  of  them  the  goods  of  the  said  John 
Linnett,*" — for  which  there  is  not  the  least  necessity, — "or 
delivered  to  or  pledged  with  the  defendants  by  the  said 
John  Linnett,  nor  had  the  defendants  any  lien  or  security 
upon  the  same  from  the  said  John  Linnett ;" — not  denying 
that  there  was  some  pledge  or  security,  but  traversing 
matters  which  may  turn  out  in  certain  events  to  be  wholly 
immaterial. 

For  these  reasons,  I  am  of  opinion  that  the  replications 
afford  no  answer  to  the  plea,  and  that  our  judgment  must 
be  for  the  defendants. 
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Martin,  B. — I  am  clearly  of  opinion  that  the  first  repli- 
cation is  bad ;  for  an  agent  may  be  intrusted  with  goods 
within  the  meaning  of  the  Act,  so  as  to  be  enabled  to  make 
a  valid  contract  by  way  of  pledge,  although  he  obtained 
possession  of  them  from  his  principal  by  fraud. 

X  X  2 
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The  second  replication  is  also  bad.     There  is  nothing  in 
the  Act  about  a  pledge  in  **  the  usual  and  ordinary  course  of 
V.  business^"  and  I  do  not  understand  the  meaning  of  it.    It 

OF  may  mean  that  the  pledge  was  made  out  of  the  usual  houra 

of  banking  business.  Another  meaning  has  been  suggested 
by  my  brother  Wilde,  that  it  is  not  in  the  usual  and  ordi- 
nary course  of  business  for  bankers  to  make  advances  on 
jewels.  But)  however  that  may  be,  I  am  of  opinion  that 
this  replication  is  bad. 

With  respect  to  the  third  replication,  the  impression  on 
my  mind  when  I  read  the  plea  was  that  the  advance  pro- 
tected by  the  Factors*  Act  was  an  advance  made  to  the 
factor  or  his  agent ;  and  I  was  disposed  to  think  the  plea 
bad  because  it  states  that  the  advance  was  made^  not  to  the 
factor  or  his  agent,  but  to  a  third  person.     But  before  I 
could  decide  against  the  defendants  I  must  be  satisfied  that 
where  a  person  has  pledged  goods  with  a  banker^  upon  the 
guarantee  of  another  person  for  the  payment  of  the  debt, 
and  the  guarantor  afterwards  becomes  intrusted  with  goods 
within  the  meaning  of  the  Factors'  Act,  he  cannot  substitute 
those  goods  in  lieu  of  the  goods  originally  pledged  by  the 
person  for  whom  he  was  guarantor.     But  I  think  that  such 
a  transaction  is  within  the  words  of  the  Act.     I  have  read 
them  attentively,  and  it  seems  to  me  that,  applying  them  to 
such  a  transaction,  they  would  protect  it.     The  words  of 
the  first  section  are,  **  that  any  agent  who  shall  thereafter 
be  intrusted  with  the  possession  of  goods,  or  of  the  docu- 
ments of  title  to  goods,  shall  be  deemed  and  taken  to  be 
owner  of  such  goods  and  documents,  so  far  as  to  give 
validity  to  any  contract  or  agreement  by  way  of  pledge, 
lien  or  security,  bona  fide  made  by  any  person  with  such 
agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan, 
advance  or  payment  made  upon  the  security  of  such  goods 
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or  (locumentSi  as  also  for  any  further  or  continuing  advance 
in  respect  thereof^*'  &c.  There  is  nothing  in  that  enact- 
ment which  prohibits  an  advance  in  such  a  case  as  I  have 
mentioned.  The  second  section  provides:  "That  where 
any  such  contract  or  agreement  for  pledge,  lien  or  security 
shall  be  made  in  consideration  of  the  delivery  or  transfer 
to  such  agent  of  any  other  goods  or  merchandize!  or  docu- 
ments of  title,  or  negotiable  security,  upon  which  the  person 
so  delivering  up  the  same  had  at  the  time  a  valid  and  avail- 
able lien  and  security  for  or  in  respect  of  a  previous  advance 
by  virtue  of  some  contract  or  agreement  made  with  such 
agent,  such  contract  and  agreement,  if  bona  fide  on  the  part 
of  the  person  with  whom  the  same  may  be  made,  shall  be 
deemed  to  be  a  contract  made  in  consideration  of  an  advance 
within  the  true  intent  and  meaning  of  this  Act,  and  shall  be 
as  valid  and  effectual  to  all  intents  and  purposes,  and  to  the 
same  extent,  as  if  the  consideration  for  the  same  had  been  a 
bon&  fide  present  advance  of  money .'*  It  seems  to  me  that 
a  contract  or  agreement  for  pledge  made  with  a  guarantor 
is  a  contract  or  agreement  within  the  meaning  of  that  sec- 
tion. The  third  replication  merely  shews  that  John  Linnetc 
was  not  the  owner  of  the  goods  originally  pledged,  and  was 
not  the  person  who  gave  the  defendants  a  lien  upon  them ; 
but  that  does  not  take  the  case  out  of  this  act  of  parliament ; 
and,  inasmuch  as  I  cannot  decide  against  the  defendants 
without  holding  that  such  a  transaction  as  I  have  mentioned 
would  not  be  within  the  protection  of  the  Act,  I  think  that 
our  judgment  ought  to  be  for  the  defendants. 
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CuANNELL,  B. — I  am  of  the  same  opinion.  The  real 
question  is,  whether  the  plea  is  good,  either  under  the 
first  or  second  section  of  the  Factors'  Act.  It  appears  to 
me  that  the  plea  is  good.     It  alleges  that  the  defendants 
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had  a  valid  lien  And  security  in  respect  of  advances  and 

loans  of  money  made  by  tbem  in  the  ordinary  course  of 

^     «•  their  business  as  bankers,  to  Sydney  Linnett,  at  the  request 

or  of  John  Linnett,  by  virtue  of  an  agreement  theretofore 

London.  ,  , 

made  by  the  defendants,  as  such  bankers,  with  John  Lionett 

•  It  seems  to  me  that  agreement  gave  them  a  right  to  hold 

the  goods  originally  pledged,  although  the  money  was 
advanced,  not  to  John  Linnett,  but  to  Sydney  at  John's 
request.  Then,  the  question  is,  whether  the  plea  is  dis- 
placed by  any  of  the  replications.  I  am  clearly  of  opinion 
that  the  first  and  second  replications  are  bad  upon  the 
grounds  already  stated.  I  certainly  entertained  some  doubt 
as  to  the  third  replication  ;  but  in  the  sense  in  which  I  read 
the  plea  as  constituting  a  good  prima  facie  answer  to  the 
declaration,  the  plea  is  not  answered  by  the  third  replica- 
tion ;  because  it  is  immaterial  that  John  Linnett  was  not 
the  owner  of  the  goods  originally  pledged,  and  that  the 
defendants  did  not  obtain  any  lien  upon  them  from  him. 

Wilde,  B. — The  transaction  disclosed  by  the  plea  is 
this: — A  person  named  John  Linnett  was  the  agent  of 
the  plaintiff  who  now  sues  for  jewels,  which  John  Linnett 
pledged  with  the  defendants  upon  a  twofold  consideration. 
One  part  of  the  consideration  was  that  certain  goods  which 
the  defendants  then  had  in  their  possession  should  be 
delivered  up.  Those  goods  had  been  depodted  with  the 
defendants  by  somebody,  and  they  had  made  advances  upon 
them  to  a  person  named  Sydney  Linnett,  at  the  request  of 
John  Linnett,  and  by  virtue  of  an  agreement  made  by  the 
defendants  with  him.  The  first  part  of  the  consideration 
was  that  those  goods  should  be  delivered  up,  and  that  the 
goods,  the  subject  of  this  action,  should  stand  as  a  security 
for  the  advances.   The  second  part  of  the  consideration  was 
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that  the  defendants  should  make  farther  advances  to  Sydney       1862. 
Linnett  at  the  request  of  John  Linnett.    The  plea  goes  on     ^^'^'^^ 

to  say  that  they  made  those  further  advances.  v* 

.  "v         ,  ,  Union  Bank 

The  plaintiff  replies,  first,  that  he  was  induced  to  intrust  of 

London 

the  goods  to  John  Linnett  by  fraud.  Now  although,  as 
the  plaintiff's  counsel  argued,  there  may  be  cases  where 
goods  come  to  the  hands  of  an  agent  without  constituting 
any  trust  in  him, — for  there  may  be  a  fraudulent  holding 
of  the  goods,  and  then  they  are  not  "  intrusted,"  though  he 
is  the  agent  of  the  person  to  whom  they  belong,  (and  on 
the  trial  of  this  case  it  may  turn  out  that  the  transaction  was 
such  that  the  goods  were  not  intrusted  within  the  meaning 
of  the  Factors'  Act)^ — yet  the  plea  says  they  were  intrusted, 
and  the  first  replication  also  says  that  they  were,  and  merely 
adds  that  it  was  by  reason  of  the  fraud  of  the  agent.  In 
my  opinion  that  makes  no  difference.  The  object  of  the 
statute  is  to  protect  a  person  who  makes  advances  and  who 
may  know  nothing  of  the  dealing  between  the  principal  and 
agent,  Mr.  Clarke  pointed  out,  in  furtherance  of  that  view, 
that  the  object  has  been  not  only  to  protect  the  pledgee 
from  the  fraud  of  the  agent,  but  also  to  protect  him  if  the 
agent  acts  without  authority  and  mala  fide  as  against  his 
principal. 

The  second  replication  alleges  that  the  goods  were  not 
delivered  to  the  defendants  by  John  Linnett,  by  way  of 
pledge,  in  the  usual  and  ordinary  course  of  business.  There 
again,  when  the  facts  come  to  be  proved,  it  may  turn  out 
that  the  circumstances  under  which  the  goods  were  pledged, 
were  so  unusual  and  out  of  the  course  of  business  of  bankers 
as  not  to  be  within  the  Factors'  Act.  But  what  we  have  to 
determine  on  this  replication  is,  whether  it  is  enough  to  say 
that  the  pledge  was  not  in  the  usual  and  ordinary  course  of 
business.     It  is  impossible  to  say  what  that  means,  and  we 
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1862.       cannot  hold  that  this  replication  is  good  without  holding 
y^"^'^^      the  statute  to  be  nueatory  in  any  case  in  which  the  usual 
^'  and  ordinary  course  of  business  may  be  departed  from. 

OF  As  to  the  third  replication,  it  is  bad  on  twogrouods. 

First,  it  does  not  notice  the  second  portion  of  the  consde- 
ration  for  the  deposit,  namely,  the  future  advances,  but  oolj 
deals  with  the  first  portion,  namely,  the  delivering  up  the 
goods  originally  pledged.  And  even  as  to  those  goods  this 
replication  does  not  go  far  enough,  for  it  does  not  say  that 
they  were  not  deposited  with  the  defendants :  it  does  not 
say  that  they  were  not  held  as  a  lien  or  security  by  the  de- 
fendants: and  further,  it  does  not  say  that  the  defendants 
did  not  make  advances  on  them  by  agreement  with  John 
Linnett  In  all  these  respects  the  replication  is  deficient 
All  that  it  does  say  is,  whatever  lien  or  security  the  defend- 
ants had  in  respect  of  these  goods  was  not  derived  from 
John  Linnett  That  is  no  way  necessary  for  the  third 
section.  For  these  reasons  I  think  the  plea  good  and  the 
replications  bad,  and  that  our  judgment  should  be  for  the 
defendants. 

Channell,  B. — I  wish  to  add  that  I  concur  with  the 
observations  of  my  brother  WiUe^  that  the  third  replication 
cannot  be  supported  in  reference  to  the  further  advances. 

Judgment  for  the  defendants. 
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XjlCTION  for  goods  sold  and  delivered,  work  and  ma-  The  plaintiff, 

.•10  a  tailor,  sued 

tenals,  &C.  the  defendant. 

Pleas.— Except  as  to  37i,  parcel,  &c.,  never  indebted;  ^^^'^^^' 
as  to  37/.,  payment  of  that  amount  into  Court.  member  of 

*    •'  the  committee, 

At  the  trial,  before  Byks^  J.,  at  the  Devonshire  Summer  of  ayolmiteer 

^     ^      rifle  corps 

Assizes,  1861,  the  following  facts  appeared. — The  plaintiff  for  uniforms 
was  a  military  tailor  at  Plymouth,  and  the  defendant  had  the  corps. 
been  commandant  of  the  **  Calstock  Volunteer  Rifle  Corps."  ^^as  conflict- 
The  defendant  had  taken  an  active  part  in  the  formation  of  |^g  to  the^^  ' 
the  corps  and  was  a  member  of  its  committee  of  manage-  ^^^^,  ^, 
ment.     The  corps  was  composed  of  labourers  and  miners,  *tt«nded  a 

*  "^  meetmgof 

and  many  of  the  men  were  under  age.     The  plaintiff  bad  the  committee 

when  the 

sent  a  tender  for  the  supply  of  clothing  and  accoutrements  defendant 
to  the  corps,  and  he  attended  some  meetings  of  the  com*  sions  which 
mittee  when  the  orders  were  given.   On  two  of  those  occa-  he^dertook 
sions  the  defendant  was  present,  on  the  others  he  was  not.  ^e^uniforms. 
On  one  occasion,  when  the  plaintiff  attended  a  meeting  of  V^  ?^  ., 
the  committee  at  which  the  defendant  was  present,  he  sub-  defendant, 

'  ^  who  gave 

mitted  a  pattern  for  the  uniform,  and  according  to  the  m  evidence 

,  the  plaintiff's 

plaintiff's  evidence  (which  was  in  conflict  with  that  of  the  day-book 
defendant)  the  plaintiff  was  directed  by  the  defendant  to  in  which  the 
measure  several  of  the  men.     The  defendant  asked  the  weredebit«d 
plaintiff  within  what  time  be  would  require  payment,  and  he  ^^l^^eSnt 

admitted  his 
liability  to  • 
pay  for  his  own  uniform  and  those  of  the  band,  which  he  had  ordered.  The  Judge  told  the 
lury :  First,  that  if  the  contract  was  with  the  defendant  alone  for  the  whole  corps  he  was 
liable.  Secondly,  if  with  the  defendant  jointly  with  the  committee  (there  being  no  plea  in 
abatement)  he  was  liable.  Thirdly :  so,  if  with  the  defendant  jointly  with  the  whole  corps. 
Fourthly :  but  if  by  the  defendiuit  for  his  own  uniform  and  those  which  he  specially  agreed  to 
pay  for,  he  was  not  liable. — Heldj  that  the  case  was  properly  left  to  the  juiy,  and  that  there 
was  no  foundation  for  a  new  trii^  on  the  ground  of  misdirection. 


V. 
WiLUAMS. 
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replied,  three  months.  One  man  refused  to  be  measured, 
saying  that  he  could  not  pay  for  his  clothes  in  three  months, 
when  the  plaintiff  said  to  the  defendant,  *<  if  you  require  six 
months  instead  of  three  months*  credit  in  this  particular 
case  you  can  take  it,  but  I  will  have  nothing  to  do  with 
individual  members.''  The  defendant  then  told  the  plaintiff 
to  measure  the  man.  The  next  week  the  plaintiff  brought 
some  of  the  clothes  to  the  committee,  when  the  defendant 
directed  him  to  make  the  caps  and  belts  according  to  a 
pattern,  which  the  defendant  produced;  and  upon  the 
plaintiff  expressing  a  doubt  whether  that  pattern  would  be 
allowed  by  the  Lord  Lieutenant,  the  defendant  said  that  as 
he  was  to  pay  for  them  he  would  have  them  as  he  liked. 
This  was  denied  by  the  defendant,  and  another  witness  said 
that  it  was  stated  that  *'  every  man  present  must  understand 
that  he  was  to  pay  for  his  own  clothes,  if  he  could  not  it  was 
no  use  to  be  measured."-  The  defendant's  counsel  called  for 
and  put  in  the  plaintiff's  day-book  and  le<%er  in  each  of 
which  there  was  an  entry,  headed  **  Calstock  Rifle  Corps.*' 
**  Dr.  28  suits  supplied  for  the  foUowing  persons,  at  SL  12«." 
Then  followed  the  names  of  the  persons  for  whom  the 
uniforms  had  been  made.  The  words  **  Captain  Williams** 
had  been  afterwards  inserted  by  the  plaintiff's  son.  The 
plaintiff  made  and  delivered  twenty-eight  suits  at  3L  12#. 
each.  The  defendant  admitted  his  liability  for  nine  suits, 
seven  of  which  were  for  the  band,  which  he  had  provided  at 
his  own  cost  In  the  following  September  the  corps  was 
disbanded. 

The  learned  Judge  told  the  jury: — First,  if  the  contract 
was  with  Williams,  the  defendant^  alone  for  the  whole  corps, 
he  was  liable.  Secondly,  if  with  Williams,  the  defendant, 
jointly  with  the  committee  (there  being  no  plea  in  abate- 
ment), he  was  liable.  Thirdly:  so,  if  with  Williams,  the 
defendant,  jobtly  with  the  whole  corps.     Fourthly :  but  if 
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by  Williams,  the  defendant,  for  his  own  uniform  and  those 
which  he  specially  agreed  to  pay  for  onlyy  he  was  not  liable. 
His  lordship  called  the  attention  of  the  jury  to  the  entry  in  ^  9. 
the  day-book  and  ledger.  The  jury  found  a  verdict  for  the 
plaintiff,  with  63/.  lOs.  damages ;  and  the-  learned  Judge 
reported  that  he  was  not  dissatisfied  with  the  verdict. 

Coleridge^  in  last  Michaelmas  Term,  obtained  a  rule  nbi 
for  a  new  trial,  on  the  ground  that  the  learned  Judge  mis- 
directed the  jury  as  to  the  contract  having  been  made  with 
the  corps  of  Caktock  Volunteers. 

Karslake  now  shewed  cause^  in  the  present  Term  (Jan. 
18). — The  direction  of  the  learned  Judge  was  correct 
There  was  evidence  upon  which  the  jury  might  find  a  ver- 
dict for  the  plaintiff,  in  either  of  the  three  alternatives  sub- 
mitted to  them.  First:  there  was  ample  evidence  of  the 
defendant's  personal  liability.  Secondly:  there  was  evidence 
that  the  contract  was  with  the  defendant  jointly  with  the 
committee ;  and  there  being  no  plea  in  abatement  he  cannot 
set  up  their  non-joinder  as  a  defence.  Thirdly :  there  was 
evidence  from  which  the  jury  might  properly  infer  that  the 
defendant  contracted  jointly  with  the  whole  corps.  The 
attention  of  the  jury  was  called  to  the  entry  in  the  day-book 
and  ledger,  which  was  some  evidence  that  the  clothes  were 
supplied  on  the  credit  of  the  corps. 

Coleridge  (Finder  with  him),  in  support  of  the  rule.— - 
The  first  of  the  alternatives  submitted  to  the  jury  is  firee 
firom  objection ;  as  to  the  second,  it  is  doubtful  whether  the 
committee  could  pledge  the  credit  of  the  defendant,  but 
the  point  is  not  open  on  this  rule ;  the  third,  upon  which 
the  jury  appeared  to  have  acted,  amounts  to  a  misdirection. 
A  general  verdict  having  been  found,  if  any  one  of  these 
three  alternatives  was  wrongly  presented  to  the  jury  the 
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1862.       defendant  is  entitled  to  a  new  trial.     There  could  be  no 

'ir^'^^      evidence  of  such  a  contract  as  that  stated  in  the  third  alter- 
Ckom 

^   V.  native,  because  no  such  contract  can  be  entered  into  in 

"Williams. 

point  of  law.  A  rifle  corps  is  a  fluctuating  body^  and  the 
members  cannot  in  law  have  the  power  to  pledge  each  other's 
credit.  The  members  at  the  time  the  action  was  brought 
were  not  the  same  as  those  at  the  time  the  orders  were  given. 
The  entry  in  the  plaintifl^s  day-book  and  ledger,  headed 
'^Calstock  Rifle  Corps,"*  does  not  mean  that  the  contract 
was  made  with  the  corps,  but  merely  indicates  the  r^ment 
in  which  the  men  were  to  whom  the  clothes  were  supplied. 
In  'Keate  v.  Temple  (a),  which  was  an  action  against  the  first 
lieutenant  of  a  man-of-war  for  clothes  supplied  to  the  men, 
upon  an  understanding  that  the  defendant  would  ''see  the 
plaintiff  paid,"  the  jury  having  found  a  verdict  for  the  pkun- 
tiff,  the  Court  granted  a  new  trial,  taking  into  conuderation 
not  only  the  expressions  used,  but  the  situation  of  the  defend- 
ant and  the  amount  for  which  he  would  be  liable.  A  colonel 
of  a  regiment  is  not  liable  for  knapsacks  furnished  to  the 
regiment  by  his  order :  Prasser  v.  Allen  (&).  [JMlocky  C.  B. — 
That  is  because  there  is  a  regimental  fund  for  the  payment 
of  such  articles ;  and  the  person  who  supplies  them  must  be 
supposed  to  look  to  the  credit  of  the  fund.  The  colonel 
gives  the  order  as  the  servant  of  the  Crown.  Upon  the 
same  principle  a  person  who  subscribes  and.  becomes  the 
governor  of  a  hospital  is  not  personally  liable  for  the  medi- 
cine supplied  to  it.]  The  committee  of  a  club  have  no 
authority  to  pledge  the  personal  credit  of  the  members: 
Flemyng  v.  Hector  (c) ;  Todd  v.  Emiy  (d).  [  Channell,  B.— 
Though  the  third  alternative  is  an  improbable  view,  and  the 
first  and  second  are  probable,  still  if  there  was  suflBcient 
evidence  upon  the  third  for  the  Judge  to  submit  it  to  the 
jury,   there  was  no  misdirection.]     It  is  not  enough  that 

(a)  1  Bos.  &  P.  158.  (e)  2  M.  &  W.  172. 

(6)  Gow.  117.  (d)  7  M.  &  W.  427 ;  8  Id.  505. 
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there  is  a  scintilla  of  evidence.     In  Avery  v.  Bowden  (a). 

Pollock,  C.  B.,  said: — "When  the  question  whether  there 

is  evidence  to  go  to  the  jury  is  reserved  by  consent  (and  it  e. 

Williams. 
cannot  be  reserved  without  consent),  'no  evidence'  means 

*no  reasonable  evidence.'"  And  Cresstoell,  J.,  said: — 
"  Certainly  there  has  been  a  little  fluctuation  in  the  view 
taken  by  the  Courts  at  Westminster  of  the  point  to  which 
the  Lord  Chief  Baron  has  adverted.  Lord  Tenterden  said 
that  if  the  evidence  was  such  that  the  jury  could  conjecture 
only  but  not  judge,  it  ought  not  to  go  to  the  jury :  that  the 
onus  was  on  the  party  ofiering  the  evidence ;  and  that  he, 
if  he  offered  only  evidence  consistent  with  either  supposi- 
tion of  fact,  was  not  entitled  to  have  it  put  to  the  jury. 
Afterwards  the  practice  got  in  of  adhering  more  closely  to 
the  language  in  which  motions  for  new  trials  are  made, 
where  the  question  is  stated  to  be  whether  there  was  '  any 
evidence,'  and  it  was  said  that  this  must  be  answered  in 
the  affirmative,  if  there  had  been  a  scintilla  of  evidence.  •  . 
But  if  the  evidence  leads  only  to  conjecture,  it  is  not  fit  for 
the  consideration  of  the  jury."  In  Toomey  v.  The  London^ 
Brighton  and  South  Coast  Railway  Company  (6),  Williams,  J., 
said : — "  It  is  not  enough  to  say  that  there  was  some  evidence ; 
for  every  person  who  has  had  any  experience  in  Courts  of  jus- 
tice knows  very  well  that  a  case  of  this  sort  against  a  railway 
Company  could  only  be  submitted  to  a  jury  with  one  result. 
A  scintilla  of  evidence,  or  a  mere  surmise  that  there  may 
have  been  negligence  on  the  part  of  the  defendants,  clearly 
would  not  justify  the  Judge  in  leaving  the  case  to  the  jury ; 
there  must  be  evidence  upon  which  they  might  reasonably 
and  properly  conclude  that  there  was  negligence."  Here 
there  was  no  sufficient  evidence  that  the  defendant  made 
the  contract  jointly  with  the  whole  corps. 

Cur.  adv.  vult 

{a)  6  E.  &  B.  953.  973. 
(h)  3C.B.,N.S.  146.150. 
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1862.  defendant  is  entitled  to  a  new  trial.  -'  % 

^-^y^^"^  evidence  of  such  a  contract  as  that  sf  ^    S 

Gbo88  _  ^  i      -^ 

«•  native,  because  no  such  contract  I   ° 


5^      e 


point  of  law.     A  rifle  corps  is  '|   ^ 

members  cannot  in  law  have  tM  t  f 

credit.    The  members  at  V  /  -^   i  ^ 

were  not  the  same  as  thof' '  ^   I   if   ^ 

*  -^  J    «?    a    P 

The  entry  in  the  pla»  *  j^  *   ^ 

*«  Calstock  Rifle  Ce  '  /  t   \   ^ 

was  made  with  th*^:  *   »  ^    -  *   r 

'  •  *         -  .  r  '    - 
in  which  the  mr  f  •'  :     *  *^ 

In  J&afe  V.  r  • 
lieutenant  r 

upon  an  .,^ae  with  which 

plaintif  .^,,itf.     There  was  a  com- 

^ifl»  ^  managing  the  aflkirs  of  the  corps, 

iio'  .aiit  was  a  member  of  that  committee.    Oa 

^oion  when  some  of  the  orders  were  given  the  de- 
^dant  was  not  present,  but  on  another  occasion  when 
several  orders  were  given  he  was  present.  According  to 
the  evidence  of  the  plaintiff  the  defendant  ordered  all  the 
regimentals  but  one  suit,  and  in  the  course  of  conversadon 
used  expressions  which  amounted  to  an  order,  for  he  gave 
directions  with  respect  to  the  cufis ;  and  when  the  plaintiff 
expressed  some  doubt  whether  what  he  wished  would  be 
permitted  by  the  Lord  Lieutenant,  the  defendant  sud  that 
as  he  was  to  pay  for  them  he  would  have  them  as  be  liked 
The  defendant,  however,  denied  that  he  used  that  expres* 
sion,  and  the  real  question  is  not  so  much  whether  the 
plaintiff  or  the  defendant  spoke  the  truth, — ^for  that  would 
be  an  unnecessarily  offensive  mode  of  considering  the  ques- 
tion,— but  whether  in  point  of  law  the  defendant  is  liable ; 
for  it  is  possible  that,  without  having  in  the  slightest  d^ree 
deviated  from   the  truth,  the  defendant  may  have  uaed 


^\ 
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^<3  the  plaintiff  to  believe  that  he  was 
tals  on  his  own  credit,  and  that  the 
in  trusting  him.    Though  the  defend-  o. 

Williams. 
^ended  to  make  himself  personally 

"essions  which  imported  that  he 

he  is  liable. 

-examination  of  the  plaintiff, 

'Y  contained  an  entry,  the 

'e  the  notion  that  the 

^  charge  for  the  regi- 

n Hams," nor  "The 

^  ^I'ps."    It  is  very 

would  be  any  contract 

.v.:>cribed  in  that  way ;  but  such 

.Ac'd  Judge,  in  summing  up,  mentioned  three 
in  which  the  defendant  might  be  liable:  first,  by 
having  given  the  orders  individually ;  secondly,  by  having 
.  ^jjg  orders  jointly  with  the  committee  of  which  he  was 
a  member ;  and,  thirdly,  by  having  given  the  orders  jointly 
vyith  the  whole  corps.  The  learned  Judge  told  the  jury 
that  if  they  believed  that,  in  either  of  these  cases,  the  entry 
.  ^Yxe  book  was  founded  on  an  order  to  which  the  defendant 
was  a  party,  he  would  be  liable. 

There  is  difficulty  in  saying,  after  the  entry  in  the  book, 

that  the  defendant  ordered  the  regimentals  on  his  personal 

responsibility.     The  probability  is  that  they  were  ordered 

by  the  committee.     There  is  no  ground  for  the  suggestion 

that  they  were  ordered  on  behalf  of  the  corps ;  for  it  is 

most  improbable  that  a  tradesman  would  furnish  goods 

unless  some  one  was  able  to  pay  for  them ;  and,  moreover, 

the  plaintiff  swore  that  he  distinctly  said  that  he  would  not 

supply  the  articles  on  the  credit  of  the  men  individually. 

My  brother  Btfks  having  summed  up  in  the  way  I  have 
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1862.  Pollock,  C.  B. — This  was  an  action  by  a  military  tailor, 

to  recover  from  the  defendant,  the  captain  of  a  rifle  corps, 
the  price  of  regimentals  furnished  to  certain  members  of  the 
corps.  The  jury  found  a  verdict  for  the  plaintiff,  and  a  new 
trial  was  applied  for  on  the  ground  of  misdirection ;  not  on 
the  ground  that  the  verdict  was  against  evidence. 

The  corps  had  been  established  by  the  generous  and 
patriotic  conduct  of  the  defendant  He  had  subscribed 
lai^gely,  and  had  taken  various  measures  to  promote  its 
interests.  He  had  provided  a  military  band,  and  he  ad- 
mitted that  he  had  ordered  regimentals  for  some  members 
of  the  corps.  His  defence  to  this  action  was,  that  he  had 
paid  for  the  regimentals  which  had  been  supplied  upon  his 
order,  and  that  he  was  not  responsible  for  those  with  which 
he  was  now  chai^ged  by  the  plaintiff.  There  was  a  com- 
mittee who  assisted  in  managing  the  affairs  of  the  corps, 
and  the  defendant  was  a  member  of  that  committee.  On 
one  occasion  when  some  of  the  orders  were  given  the  de- 
fendant was  not  present,  but  on  another  occasion  when 
several  orders  were  given  he  was  present.  According  to 
the  evidence  of  the  plaintiff  the  defendant  ordered  aU  the 
regimentals  but  one  suit,  and  in  the  course  of  conversation 
used  expressions  which  amounted  to  an  order,  for  he  gave 
directions  with  respect  to  the  cufis ;  and  when  the  plaintiff 
expressed  some  doubt  whether  what  he  wished  wonld  be 
permitted  by  the  Lord  Lieutenant,  the  defendant  said  that 
as  he  was  to  pay  for  them  he  would  have  them  as  he  liked. 
The  defendant,  however,  denied  that  he  used  that  expres- 
sion, and  the  real  question  is  not  so  much  whether  the 
plaintiff  or  the  defendant  spoke  the  truth, — ^for  that  would 
be  an  unnecessarily  offensive  mode  of  considering  the  ques- 
tion,— but  whether  in  point  of  law  the  defendant  is  liable ; 
for  it  is  possible  that,  without  having  in  the  slightest  d^ree 
deviated  from   the  truth,  the  defendant  may  have  used 
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expressions  which  led  the  plaintiff  to  believe  that  he  was        1862. 
ordering  the  regimentals  on  his  own  credit,  and  that  the       ^^'^^ 

C/R088 

plaintiff  was  justified  in  trusting  him.    Though  the  defend-  e- 

Williams. 
ant  might  not  have  intended  to  make  himself  personally 

liable,  jet  if  he  used  expressions  which  imported  that  he 

meant  to  pay,  in  my  opinion  he  is  liable. 

In  the  course  of  the  cross-examination  of  the  plaintiff, 
his  books  were  produced,  and  they  contained  an  entry,  the 
tendency  of  which  was  to  negative  the  notion  that  the 
defendant  was  personally  liable  for  the  charge  for  the  regi- 
mentals,— it  was  headed,  not  *' Captain  Williams,"  nor  "  The 
Committee  of  the  Corps,"  but  "  The  Corps."  It  is  very 
improbable,  however,  that  there  would  be  any  contract 
which  could  be  properly  described  in  that  way ;  but  such 
was  the  entry. 

The  learned  Judge,  in  summing  up,  mentioned  three 
ways  in  which  the  defendant  might  be  liable :  first,  by 
having  given  the  orders  individually ;  secondly,  by  having 
given  the  orders  jointly  with  the  committee  of  which  he  was 
a  member ;  and,  thirdly,  by  having  given  the  orders  jointly 
with  the  whole  corps.  The  learned  Judge  told  the  jury 
that,  if  they  believed  that,  in  either  of  these  cases,  the  entry 
in  the  book  was  founded  on  an  order  to  which  the  defendant 
was  a  party,  he  would  be  liable. 

There  is  difficulty  in  saying,  after  the  entry  in  the  book, 
that  the  defendant  ordered  the  regimentals  on  his  personal 
responsibility.  The  probability  is  that  they  were  ordered 
by  the  committee.  There  is  no  ground  for  the  suggestion 
that  they  were  ordered  on  behalf  of  the  corps ;  for  it  is 
most  improbable  that  a  tradesman  would  furnish  goods 
unless  some  one  was  able  to  pay  for  them ;  and,  moreover, 
the  plaintiff  swore  that  he  distinctly  said  that  he  would  not 
supply  the  articles  on  the  credit  of  the  men  individually. 
My  brother  Bylei  having  summed  up  in  the  way  I  have 
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1862.        stated,  the  jary  found  a  verdict  for  the  plaintiff,  and,  in  my 

^r^^^      opinion,  there  was  no  misdirection.     The  learned  Judge 

9.  could  not  avoid  noticing  the  entry  in  the  book,  to  which 

Williams.  .  , 

the  attention  of  the  jury  had  been  called,  and  I  think  that, 
in  point  of  law,  he  was  justified  in  the  mode  in  which  he 
left  the  case  to  the  jury. 

With  regard  to  the  verdict  being  against  the  weight  of 
evidence,  I  say  nothing.  The  sole  ground  on  which  it  was 
questioned  was  misdirection,  and  I  think  there  is  none.  The 
rule  must  therefore  be  discharged. 

Martin,  B. — I  am  also  of  opinion  that  there  was  no 
misdirection  ;  but  I  am  unable  to  form  any  judgment 
whether  or  not  the  verdict  is  against  the  weight  of  evidence. 
The  testimony  of  the  plaintiff  was  directly  at  variance  with 
that  of  the  defendant  and  some  other  witnesses.  It  seems 
to  me  that  the  real  question  is,  which  of  these  parties  was 
accurate.  The  defendant's  counsel  called  for  and  put  in 
evidence  the  plain  tiff^s  day-book  and  ledger,  and  in  these 
books  the  debit  was  to  «*  The  Calstock  Rifle  Corps."  That 
being  evidence  for  the  Judge  to  deal  with,  he  was  bound 
to  do  so.  A  Judge  cannot  select  portions  of  the  evidence 
for  the  purpose  of  comment,  but  must  sum  up  all  the  facts ; 
and  if,  in  this  case,  the  learned  Judge  had  paid  no  attention 
to  the  plaintiff's  books,  I  have  no  doubt  a  new  trial  would 
have  been  moved  for  on  the  ground  that  he  omitted  to  leave 
to  the  jury  something  which  he  ought  to  have  done.  I 
agree  with  my  brother  Channell  that  the  entry  is  very  weak 
evidence,  and,  if  the  jury  had  disregarded  it,  I  should  not 
have  been  dissatisfied.  But  the  question  is,  how  was  the 
Judge  to  deal  with  it?  And  I  do  not  see  how  my  brother 
Byles  could  have  dealt  with  it  otherwise  than  he  did. 

With  respect  to  the  verdict  being  against  evidence,  it 
seems  to  me  impossible  for  any  one  to  judge  of  that  who 
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has  not  seen  the  witnesses.     It  was  distinctly  stated  by  the 
plaintiff,  *'  I  said  to  Captain  WiliiamSi  if  you  require  six 

months'  instead  of  three  months'  credit  in  this  particular  case  «• 

.  .  .  Williams. 

you  can  take  it,  but  I  will  have  nothing  to  do  with  the  indi- 
vidual members."  On  the  other  hand,  that  was  distinctly 
denied  by  the  defendant,  and  I  find  from  the  evidence  of 
another  witness  that  it  was  said,  **  Every  roan  present  must 
understand  that  he  is  to  pay  for  his  own  clothes ;  if  he 
cannot,  it  is  no  use  to  be  measured."  Therefore,  it  is  plain 
to  my  mind  that  the  real  point  in  the  case  is,  which  party 
was  accurate  as  to  what  had  occurred  when  the  clothes  were 
ordered.  The  learned  Judge  told  the  jury :  First,  that  ''if 
the  contract  was  with  the  defendant  alone  for  the  whole 
corps,  he  was  liable."  No  one  can  complain  of  that.  Se- 
condly, that  ''if  the  contract  was  with  the  defendant  jointly 
with  the  committee  (there  being  no  plea  in  abatement)  he 
was  liable^"  There  is  no  doubt  that  is  the  law ;  though  it 
may  be  there  was  no  satisfactory  evidence  that  such  was  the 
contract  Thirdly,  "  if  the  contract  was  with  the  defendant 
jointly  with  the  whole  corps,  he  was  liable."  I  agree  that 
no  tradesman  who  thinks  at  all  would  ever  think  of  trust- 
ing a  whole  corps  of  riflemen  ;  it  would  be  absurd  to  sup- 
pose that  the  labourers  and  miners  of  which  this  corps  was 
composed  would  each  become  responsible  to  the  extent  of 
100/.  for  clothes  supplied  to  the  others.  Nevertheless  there 
was  the  entry  in  the  plaintiff's  book,  and  it  was  given  in  evi- 
dence for  the  purpose  of  setting  up  this  theory  to  relieve  the 
defendant.  The  learned  Judge  said :  Fourthly, "  if  the  con- 
tract was  by  the  defendant  for  his  own  uniform  and  those 
which  he  specially  agreed  to  pay  for  on/y,  he  was  not  liable." 
The  case  could  not  have  been  more  correctly  laid  before 
the  jury.  As  I  before  stated,  I  have  no  means  of  judging 
whether  the  verdict  is  correct  according  to  the  evidence, 
but  the  learned  Judge  says  that  he  thought  it  right. 
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1862.  ChannelLi  B. — In  the  course  of  the  argument  I  enter- 

'^'"^      tained  some  doubt  whether  it  would  be  right  to  dischaige 

^   «*  the  rule,  or  whether  it  ought  not  to  be  absolute  on  terms. 

W1LUAM8.  , 

But  I  have  since  had  an  opportunity  of  considering  the 
case,  and  have  given  the  best  attention  to  it,  knowing  that 
tnj  view  does  not  altogether  concur  with  that  expressed  by 
the  Lord  Chief  Baron  and  my  brother  Martin  ;  and  I  can'- 
not  say  that  the  case  is  so  clear  as  it  has  presented  itself  to 
theur  minds. 

I  will  state  shortly  the  grounds  on  which  I  do  not  propose 
to  dissent  from  the  rest  of  the  Court.  The  learned  Judge 
propounded  to  the  jury  three  views,  in  either  of  which  the 
defendant  would  be  liable ;  and  if  they  had  returned  an 
answer  favourable  to  him  on  the  two  first  questions,  I 
should  not  have  been  dissatisfied  with  their  finding.  The 
first  question  submitted  to  the  jury  was  whether  there 
was  evidence  that  the  defendant  was  personally  liable.  The 
second  was  whether  there  was  evidence  that  he  was  liable 
in  the  character  of  committee-man ;  and  in  that  view  the 
plaintiff  would  be  entitled  to  recover,  the  defendant  not 
having  pleaded  in  abatement  the  nonjoinder  of  the  other 
members  of  the  committee.  The  third  question  was  whe- 
ther the  contract  was  made  with  the  defendant  jointly  with 
the  whole  corps ;  and  it  is  possible  that  the  verdict  of  the 
jury  may  have  proceeded  on  the  answer  to  that  question. 

It  is  objected  that  there  was  misdirection  on  the  part  of 
the  learned  Judge  in  leaving  that  question  to  the  jury;  and 
the  rule  is  moved  for  solely  on  that  ground.  I  am  not  quite 
satisfied  with  the  \i'ay  in  which  the  case  was  left  to  the  jury, 
but  I  cannot  say  that  there  was  a  misdirection.  I  think  that 
such  a  contract  might  in  point  of  law  be  made ;  but  at  the 
same  time  I  think  it  highly  improbable  that  it  was  in  fact 
made.  What  was  the  contract  set  up  ?  Not  that  each  member 
of  the  corps  was  liable  for  the  supply  to  himself  but  that 
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vach  member  of  the  corps  was  responsible  for  the  whole 
supply.  It  is  -said  that  there  was  some  evidence  for  the  jury 
in  support  of  that  view.     I  cannot,  on  consideration,  say  »• 

there  was  no  evidence,  because  the  defendant  called  for  the 
plaintiff's  ledger  and  day-book,  and  on  their  being  produced 
there  appeared  a  debit  of  the  corps  with  the  goods  supplied, 
though  followed  by  the  name  of  each  individual  volunteer 
to  whom  the  supply  had  in  fact  been  made.  The  books 
were  read  as  part  of  the  defendant's  evidence,  and  with  the 
view,  no  doubt,  of  repudiating  the  two  other  modes  in 
which  the  plaintiff  sought  to  render  the  defendant  liable. 
I  therefore  cannot  say  that  there  was  not  a  scintilla  of  evi- 
dence which  would  warrant  the  learned  Judge  in  leaving 
the  case  to  the  jury.  But  if  the  juiy  had  found  on  that 
question  alone,  I  should  have  held  that  the  evidence  was 
insufficient 

Then  am  I  called  upon  in  this  state  of  circumstances  to 
decide  that  there  ought  to  be  a  new  trial?  The  ground  on 
which  to  grant  it,  is  misdirection ;  and  if  there  was  any 
evidence  for  the  jury  there  was  no  misdirection.  Am  I 
then  at  liberty  to  depart  from  the  ground  on  which  a  new 
trial  is  asked  for,  and  to  suggest  another  ground,  viz.,  that 
the  verdict  is  against  the  evidence  ?  As  I  have  pointed  out, 
a  verdict  for  the  defendant  on  the  Brst  two  questions 
would  have  been  quite  satisfactory  to  my  mind,  but  I  am 
not  prepared  to  say  that  the  verdict  is  against  the  justice 
of  the  case.  It  may  be  that  the  jury  did  not  find  in  favour 
of  the  plaintiff  with  reference  to  the  third  question ;  but 
on  the  ground  that  the  defendant  had  made  himself  liable 
as  a  member  of  the  committee,  and  not  having  pleaded 
in  abatement  the  non-joinder  of  the  other  members,  the 
plaintiff  was  entitled  to  recover.  Therefore  I  am  not  called 
upon  to  strain  any  point  on  the  ground  that  the  verdict  is 
against  the  justice  of  the  case.    It  seems  to  me  that  it  is  in 
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1802.  accordance  with  the  justice  of  the  case  if  the  jury  pro- 
ceeded on  either  the  first  or  second  propositions.  I  think 
they  did  on  the  second  and  not  on  the  third ;  and  if  so,  the 
verdict  is  to  my  mind  satisfactory.  It  might  be  open  to  the 
Court  to  say: — ^^'Ahhough  the  rule  was  asked  for  on  the 
ground  of  misdirection,  yet  if  we  can  see  that  it  is  agunst 
the  justice  of  the  case,  or  that  the  evidence  was  insuflScient 
to  warrant  it,  we  will  interfere ;"  but  I  do  not  entertain  that 
view.  I  am  only  anxious  to  guard  myself  against  being 
understood  as  thinking  there  was  any  satisfactory  evidence 
on  which  the  jury  ought  to  have  found  that  the  corpe, 
as  a  corps,  was  liable ;  and  that  each  member  of  such  a 
fluctuating  body  was  liable  for  the  whole  supply. 

Wilde,  B.  —I  was  not  present  when  the  case  was  aigued, 
and  therefore  give  no  opinion. 

Rule  discharged. 


Jan.  la  AnCONA  V.  MaRK& 

A  person  may    J,  HE  first  count  of  the  declaration  stated  that  the  defend- 

ratifyan  action 

brought  in        ant,  ou  &c.,  by  his  check  or  order  for  the  payment  of  raoneVi 

his  name,  but 

without  his  directed  to  Messrs.  Attwood  and   Co.,  bankers,  required 

or  authority,  them  to  pay  to  bearer  100/.:  and  the  plaintiff  became  the 

J^?^Sto  bearer  of  the  check.     And  the  said  Messrs.  Attwood  and 

agent  and  on  ^^'  ^ave  not  paid  the  said  check,  whereof  the  defendant 

^^Therrfbre  ^*^  ^"®  notice  but  did  not  pay  the  same.— Second  count: 

where  the         that  the  defendant,  on  &c.,  by  his  promissory  note,  now  over- 
holder  of  a  bill  ,  '  . 

of  exchange,      due,  promised  to  pay  to  his  own  order  75/.  two  months  after 
knowledge  or    date,  and  the  defendant  indorsed  the  said  note  to  Herbert 

authority  of 

the  plaintiff, 

indorsed  and  delivered  it  to  an  attorney  for  the  plaintifi^  and  in  order  that  an  action  miprht 

be  brought  upon  it  in  his  name,  and  the  plaintiff  afteraction  brought  ratified  the  act : — Heldj 

that  the  subsequent  ratification  was  equivalent  to  a  prior  authority,  and  that  the  plaintiff  had 

a  valid  title  to  sue  on  the  bill 
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Wright,  who  indorsed  the  same  to  the  plaintiff,  but  the  de-  1862. 
fendant  did  not  pay  the  same. — The  third  count  was  on  a 
promissory  note  for  1002.,  made  and  indorsed  by  and  to  the 
same  parties. — The  fourth  count  was  on  a  bill  of  exchange 
drawn  by  H.  Wright  upon  and  accepted  by  the  defendant  for 
payment  to  the  order  of  H.  Wright  of  100/.  three  months 
after  date,  and  indorsed  by  H.  Wright  to  the  plaintiff. 

Pleas  (inter  alia). — To  first  count:  that  the  plaintiff  never 
was  the  bearer  or  possessed  of  the  said  check  before  suit. 
To  second  count:  that  the  said  note  was  not  indorsed  to 
the  plaintiff  as  alleged.  To  the  same  count :  that  the  plain- 
tiff was  not  at  the  commencement  of  this  suit  the  lawful 
holder  of  the  said  note.  To  third  count :  pleas  similar  to 
those  pleaded  to  the  second  count.  To  fourth  count :  that 
the  bill  was  not  indorsed  to  the  plaintiff  as  alleged.  To 
same  count :  that  the  plaintiff  was  not  at  the  commence- 
ment  of  this  suit  the  lawful  holder  of  the  said  bill.— 
Issues  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  it  appeared  that  the  defendant,'who 
was  a  tradesman  at  Birmingham,  had  indorsed  and  delivered 
to  one  Herbert  Wright,  an  attorney  and  money  lender  at 
Birmingham,  the  promissory  notes,  bill  of  exchange  and 
check  mentioned  in  the  declaration,  upon  his  discounting 
them  for  the  defendant.  Wright,  in  his  evidence,  stated  that 
he  came  to  London  and  saw  Mr.  Tucker,  a  member  of  the 
firm  of  Greville  and  Tucker,  attornies  in  London,  who  had 
occasionally  acted  as  his  agents.  He  had  with  htm  the 
check,  promissory  notes  and  bill  of  exchange,  and  he  asked 
Tucker  to  find  a  client  who  would  lend  his  name  in  an 
action  upon  them.  Tucker  said  there  was  no  difficulty  as 
he  had  the  authority  of  Ancona  (the  plaintiff).  Wright  then 
said,  **  I  wish  you  to  receive  these  bills  for  Ancona  and  to 
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1862.  bring  an  action  upon  them  in  bis  name  ;**  and  Wright  then 
indorsed  and  delivered  ihem  to  Tucker.  On  a  previous 
occasion  Wright  had  a  bill  of  the  defendant's  and  asked 
Tucker  if  he  could  find  a  client  who  would  allow  bis  name 
to  be  used  in  an  action  upon  it,  when  Tucker  mentioned 
Ancona,  the  plaintiff,  and  the  action  was  brought  in  his 
name  and  the  money  recovered.  Tucker  corroborated 
Wright's  statement,  and  said  that  at  the  time  he  had  a 
general  authcHity  from  Ancona  to  use  his  name  for  such  pur* 
poses.  The  check,  notes  and  bill  were  in  his  possesion  at 
the  time  the  writ  was  issued.  He  afterwards  communicated 
to  the  plaintiff  the  fact  of  the  action  having  been  brought 
in  his  name,  and  he  adopted  it  The  plaintiff  stated  that 
Greville  and  Tucker  had  used  his  name  before.  He  had  no 
knowledge  that  his  name  was  used  in  this  action  until  after 
it  was  brought,  but  when  he  was  told  of  it  he  was  willing 
the  action  should  go  on.  He  did  not  know  Wright,  and 
bad  not  instructed  Greville  and  Tucker  to  bring  the  action. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  plain- 
tiff was  not  at  the  time  the  action  was  brought  the  holder  of^ 
nor  had  he  any  interest  in,  or  possession  of  the  documents 
sued  upon,  and  therefore  he  could  not  have  brought  the 
action,  and  consequently  his  ratification  after  action  brought 
could  give  no  validity  to  the  proceedings. 

The  learned  Judge  refused  to  nonsuit,  and  told  the  jury 
.  that  if  they  believed  that,  on  a  day  anterior  to  the  action 
being  brought,  W^right,  the  owner  of  the  securities,  gave 
them  to  Tucker,  who  received  them  as  and  for  the  plaintiff 
and  to  sue  upon  them  in  his  name,  and  that  the  plaintiff 
subsequently  assented  to  his  name  being  used,  and  ratified 
the  proceedings,  then  such  ratification  had  relation  back  to 
the  time  when  the  securities  were  handed  over  by  Wright 
to  Tucker,  and  had  the  same  effect  as  if  the  plaintiff  bad 
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then  stood  by  and  given  authority  to  sue  in  his  name,  in 
which  case  he  would  be  entitled  to  recover.  A  verdict 
having  been  found  for  the  plaintiff  for  S75L,  and  interest, 

Hawkins,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  that  there  was  no  evidence 
to  support  (for  the  plaintiff)  the  issues  on  the  above  pleas; 
and  that  the  learned  Judge  misdirected  the  jury  in  holding 
that  there  was  such  evidence,  and  also  in  niling  that  ratifi- 
cation after  action  brought  was  sufficient,  and  telling  the 
jury  that,  if  they  believed  the  evidence  for  the  plaintiff,  he 
was  entitled  to  recover. 

CfflUer  (with  whom  was  Mactiamara)  shewed  cause  (Jan. 
11). — ^The  effect  of  the  evidence  is,  that  Wright,  being 
bearer  of  the  check,  and  indorsee  of  the  notes  and  bill, 
requested  Tucker  to  sue  upon  them  in  the  name  of  another 
person,  and  handed  them  over  to  him  for  that  purpose. 
Tucker,  who  had  a  general  authority  to  use  the  name  of  the 
plaintiff,  received  them  as  his  agent  and  attorney,  and  for 
the  purpose  of  bringing  an  action  upon  them  in  his  name.  If 
Tucker  had  then  communicated  with  the  plaintiff,  and  he  had 
assented  to  his  name  being  used,  his  subsequent  ratification 
would  have  been  equivalent  to  a  prior  authority.     But  it  is 
objected  that  as  the  ratification  did  not  take  place  until 
after  action  brought,  it  cannot  relate  back  so  as  to  give  the 
plaintiff  a  title  to  sue  as  indorsee  and  holder  of  the  securi- 
ties at  the  time  the  action  was  brought;  and  EmmeU  v. 
Tottenham  {a)  is  relied  on  as  an  authority  for  that  position. 
But  in  that  case  the  plaintiff  had  not  the  possession  of  or 
any  interest  whatever  in  the  bill.     Here  the  possession  of 
the  securities  by  Tucker  as  agent  and  on  behalf  of  the 
plaintiff  was  a  sufficient  constructive  possession  to  entitle 
,him  to  sue  on  them :  Jenkins  v.  Tongue  (i).  Where  a  bill  of 
(a)  8  Exch.  884.  (5)  29  L.  J.  Excli.  147. 
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1862.        exchange  is  indorsed  in  blank,  it  is  competent  to  the  holder 
Amcona       ^^  hand  it  over  to  a  third  person  to  sue  upon  it  on  his  behalf: 
Law  V.  Parnell  (a).     Ratification  after  action  brought  is 
equivalent  to  a  prior  command :  Richardson  v.  The  Countess 
of  Oxford  (A) ;  HuU  v.  Pichersgill  (c). 

The  Court  then  called  on 

Hawkins  and  Tindal  Atkinson  to  support  the  rule. — At 
the  time  the  action  was  brought  the  plaintiff  had  no  right  to 
sue  on  these  securities,  and  therefore  he  could  not  ratify  the 
act  of  Tucker  in  suing  in  his  name.  The  owner  of  the 
securities  was  Wright,  and  the  plaintiff  had  no  knowledge 
whatever  that  his  name  was  used  until  after  the  action  was 
brought.  A  person  can  only  ratify  where  he  could  have 
given  the  previous  command.  Greville  and  Tucker  were 
not  the  agents  of  the  plaintiff,  but  of  Wright.  The  plaintiff 
never  had  any  constructive  possession  of  the  securities,  and 
Wright  never  intended  to  part  with  the  possession  of  them. 
[jMarftn,  B. — Tucker  received  the  securities  for  and  as  the 
plaintiff.]  There  was  no  indorsement  or  delivery  of  them 
to  the  plaintiff,  so  that  the  question  of  ratification  does  not 
arise,  for  there  can  be  no  ratification  of  an  act  which  is  in 
itself  void.  In  Lloyd  v.  Howard  (d)^  Lord  Campbell^  C.  J.| 
said : — "An  indorsement  requires  that  there  shall  be  a  de- 
livery of  the  bill  with  an  intent  to  make  the  person  to  whom 
it  is  indorsed  owner  of  the  bill ;  a  party  to  the  bill ;  and 
transferee  of  the  property  in  it."  The  plaintiff  was  not  an 
indorsee  within  that  definition.  Greville  and  Tucker  could 
not  make  him  an  indorsee  by  merely  taking  proceedings  in 
his  name:  Emmett  v.  Tottenham (e).     [CAawi^//,  B.— Tlie 

(a)  7  C.  B.,  N.  S.  282.  (d)  15  Q.  B.  995.  999. 

(b)  2  P.  &  F.  449.  (e)  8  Exch.  884. 

(c)  1  B.  &  B.  282. 
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foundation  of  that  decision  was  that  the  plaintiff  had  neither 
any  interest  in  the  bill  or  any  possession  of  it.]  Here  the 
securities  were  not  handed  over  to  Greville  and  Tucker  to  «• 

Harks. 
hold  for  the   plaintiff^   but  for  Wright.     In  Sainsbury  v. 

Parkinson  {a)  the  promissory  note  was  indorsed  by  the  payee 
for  the  purpose  of  bringing  an  action  upon  it  in  the  plain- 
tiff*8  name^  but  was  never  in  the  plaintiff's  possession,  the 
payee  having  handed  it  over,  after  he  indorsed  it,  to  the 
attorney  who  brought  the  action.  It  was  contended  that 
the  delivery  to  the  attorney  was  a  sufficient  delivery  to  the 
plaintiff  to  make  a  valid  indorsement  to  him :  but  Pollock, 
C.  B.,  ruled  that  there  never  was  any  delivery  sufficient  to 
constitute  a  legal  indorsement  to  the  plaintiff.  Supposing, 
however,  there  could  be  any  ratification  of  such  an  indorse- 
ment, the  ratification  must  be  made  before  action  brought, 
or  at  least  before  plea ;  for  otherwise  a  plea  might  be  true 
up  to  the  time  of  the  trial,  and  then  a  plaintiff,  by  adopting 
proceedings  taken  in  his  name  without  his  knowledge, 
might  falsify  the  plea.  The  doctrine  of  ratification  is  only 
available  to  effectuate  a  real  and  not  a  fictitious  transaction, 
such  as  this.  In  Story  on  Agency,  sect.  240,  p.  304,  4th  ed., 
it  is  said : — "At  the  common  law^  however,  there  is  a  dis- 
tinction between  the  ratification  of  acts  which  are  void,  and 
the  ratification  of  acts  which  are  voidable.  In  the  former 
case,  the  ratification  is  inoperative  for  any  purpose  whatso- 
ever; in  the  latter  full  validity  is  given  to  the  acts."  To 
enable  the  plaintiff  to  ratify,  it  is  essential  that  he  should 
be  the  holder  of  the  securities  at  the  time  the  action  was 
brought.  Here  the  commencement  of  the  action  was  a  void 
act,  as  regards  the  plaintiff.  In  Doe  d.  Mann  v.  Walters  {h)^ 
it  was  held  that,  assuming  a  landlord  could  recognize  a  notice 
to  quit  given  by  his  agent  who  had  at  the  time  no  authority 
to  give  it,  the  bringing  an  ejectment  was  not  a  sufficient 
(a)  18  L.  T.  198  :  see  post,  p.  692.         (b)  10  B.  &  C.  626. 
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1862.  veoognition  of  SQch  aothority  to  entitle  the  leaear  of  the 
^^- "-^  plaintiff  to  recover,  because  the  recognition  ought  at  all 
events  to  be  before  the  day  of  the  demise  laid  in  the  decla- 
ration. Moreover,  the  doctrine  of  ratification  only  applies 
where  the  act  is  done  by  an  agent  professing  to  act  on 
behalf  of  the  principal  and  for  his  benefit:  JFUsam  v. 
T\imman{a), 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  mie  ong^t 
to  be  dischaiged.  There  is  no  doubt  that  the  plaintiff,  at 
the  time  the  action  was  brought,  did  not  know  that  his 
name  was  used,  but  the  question  is  whether,  the  securities 
having  been  delivered  to  Greville  and  Tucker  (who  on  a 
previous  occancxi  had  the  plainUff*8  permission  to  use  his 
name)  for  the  purpose  of  the  action  being  brought  on  them 
in  the  plaintiff's  name,  and  the  action  having  been  so  brought, 
and  the  plaintiff  having  subsequently  ratified  the  proceed- 
ings, he  is  entitled  to  retain  the  verdict.  I  think  he  is.  In 
my  opinion  it  makes  no  difference  whether  the  ratification 
is  before  action,  or  after, 

A  case  of  Sanubwry  v.  Parkinson  was  cited  from  the  Law 

Times  {b)f  in  which  I  am  reported  to  have  ruled  at  Nisi 

Prius,  that,  '*  to  constitute  a  legal  and  valid  indorsement  of 

a  bill  of  exchange,  the  holder  must  not  only  write  his  name 

on  the  back  thereof  but  he  roust  also  manually  deliver  the 

bill  to  the  indorsee."  I  do  not  recollect  so  expressing  myself, 

but  if  I  did  I  was  wrong,  for  it  is  clear  that  the  indorsement 

of  a  bill  of  exchange  and  the  delivery  of  it  to  a  clerk  or 

servant,  or  any  agent  of  the  indorsee,  for  the  indorsee,  would 

constitute  a  valid  indorsement    The  facts  of  that  case  are 

also  incorrectly  stated  in  the  report  (c).     There  was   no 

(a)  6  Man.  &  G.  286.  said :— "« With  respect  to  the  caae 

(h)  YoL  18,  p.  198.  of  Sainsbury  t.  Parkiiuan^  I  must 

(c)  The  Lord  Chief  Baron  hav-  disavow  having  ruled  as  reported 

ing  sent  for  his  note  subsequently  in  the  Law  Ti$nes.    The  sctioa 
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indorsement  whatever  of  the  note  to  the  plaintiff,  and  I 
ruled  that  without  it  he  had  no  legal  title.  I  think  that  the 
maxim,  *^  Omnia  ratihabitio  retrotrahitur  et  mandato  priori 
asquiparatur,"  applies  to  this  case,  and  therefore  the  rule 
ought  to  be  dischaiged* 


1862. 


Anoosa 

V, 

Mariu. 


Channbll,  B«— I  am  also  of  opinion  that  the  rule 
ought  to  be  discharged,  though  I  should  not  have  been 
sorry  if,  consistently  with  the  rule  of  law,  we  could  have 
made  it  absolute.  I  wish  to  be  understood  as  giving  no 
opinion  on  some  of  the  points  ai^ed.  The  simple  ques- 
tion is,  whether  upon  these  pleadings  it  has  been  shewn  by 


was  brought  bj  a  person  of  the 
name  of  Sainsburj,  the  real 
plaintiff  being  a  person  of  the 
name  of  Smith.  Smith  applied 
to  Sainsbary  to  allow  his  name 
to  be  used,  to  which  Sainsbury 
assented.  The  report  in  the 
Law  Times  is  this : — *  Sainsburj 
stated : — ^Mr.  Smith  one  day  called 
on  me  and  asked  me  to  lend  him 
mj  name  for  the  purpose  of  en- 
abling him  to  sue  the  defendant 
upon  the  note.  I  consented  to  do 
so,  and  I  went  to  the  office  of 
Mr.  Chappie,  the  attorney,  whom 
I  instructed  to  sue  the  defendant 
in  my  name.  The  note  was  never 
in  my  possession,  but  was  handed 
over  to  Mr.  Chappie  by  Smith 
after  he  had  indorsed  it.*  My 
note  of  Sainsbury's  evidence  is 
this  :^>*  I  am  a  clerk  in  the  State 
Paper  Office.  The  bill  was  not 
indorsed  to  me  before  it  was  due, 
or  at  any  time,  but  I  allowed  my 
name  to  be  used  and  I  saw  the 
attorney.  I  had  nothing  to  do 
with  the  costs,  but  I  allowed  my 
name  to  be  used.  Mr.  Smith 
called  on  me  the  day  I  called  on 


the  attorney.*  From  that  it  ap- 
pears that  the  attorney  was  not 
instructed  by  Sainsbury,  but  was 
the  attorney  of  Smith,  who  had 
given  him  instmctions  to  sue  on 
the  note  as  soon  aa  he  could  get 
a  plaintiff.  Then  the  ruling  as 
stated  in  the  report  is  not  correct. 
I  am  alleged  to  have  ruled  that 
there  must  be  a  verdict  for  the 
defendant  on  the  plea  denying  the 
indorsement ;  but  the  jury  found 
tiiat  there  was  no  indorsement, 
and  then  the  verdict  being  en- 
tered for  the  defendant  on  the 
plea  denying  the  indorsement,  I 
gave  the  plaintiff  liberty  to  move 
to  enter  the  verdict  for  him  ; 
but  no  motion  was  made.  All 
that  case  decides  is  this:,  that 
if  a  person  merely  lends  his  name 
to  be  used  as  a  plaintiff  in  an 
action,  does  not  employ  the  attor- 
ney, is  under  no  liability  for  costs, 
in  fact  is  **  vox  et  prseterea  nihil,** 
the  bill  cannot  be  said  to  be 
indorsed  to  him.  That  is  the  de- 
cision in  that  case,  not  that  there 
must  be  a  manual  delivery  of  the 
bill  to  the  indorsee.** 
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1862.  the  evidence  at  the  trial  that  the  plaintiff  was  the  holder  of 
the  securities  at  the  time  of  action  brought  It  is  not  necessary 
that  he  should  be  the  actnal  holder;  it  is  sufficient  if  he  has 
an  interest  in  them  coupled  with  possession  either  actual  or 
constructive.  There  is  no  pretence  for  saying  that  at  the 
time  the  action  was  brought  he  had  any  knowledge  that  his 
name  was  used;  therefore  the  question  is,  whether  there 
was  any  evidence  that  he  was  the  holder  of  the  securities  at 
that  time.  Now  Wright,  being  the  owner  of  the  securities^ 
consented  that  Greville  and  Tucker  should  hold  them  for 
the  plainUff.  He  asked  Greville  and  Tucker  to  receive 
them  for  the  plaintiff,  and  he  indorsed  them  for  Greville 
and  Tucker  to  sue  upon  them  in  the  plaintiff's  name.  Then, 
did  Greville  and  Tucker  receive  the  securities  for  the  plain- 
tiff? Unquestionably  they  did.  The  two  facts  concur, 
viz.,  that  Wright,  the  actual  owner,  intended  that  Grreville 
and  Tucker  should  receive  the  securities  when  indorsed 
for  the  plaintiff,  and  they  did  receive  them  for  him ;  and  all 
that  was  wanting  was  that  which  existed  in  a  former  trans- 
action between  the  same  parties,  viz.  the  authority  of  the 
plaintiff  to  Greville  and  Tucker  to  sue  in  his  name.  I^ 
before  action  brought,  the  plaintiff  had  known  of  the  arrange- 
ment and  had  assented  to  the  action  being  brought  in  his 
name,  it  would  have  been  well  brought ;  and  though  that 
previous  authority  was  wanting  in  this  case,  it  was  supplied 
by  the  subsequent  ratification. 

Wilde,  B. — I  am  of  the  same  opinion.  The  difficulty  I 
have  had  was  not  as  to  the  law,  but  the  facts.  It  now  ap- 
pears that  the  securities  were  handed  by  Wright  to  Greville 
and  Tucker  for  the  plaintiff,  Wright  knowing  that  they  acted 
for  him ;  and  there  is  no  doubt,  if  Greville  and  Tucker  had 
had  previous  authority  from  the  plaintiff  to  sue  in  his  name 
as  his  agents,  they  would  have  been  entitled  to  do  so.  Then 
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the  question  is  whether,  although  they  had  not  that  authority, 
it  might  not  be  supplied  by  subsequent  ratification ;  that  is, 
whether  what  Greville  and  Tucker  did,  namely,  suing  on 
the  securities  in  the  plaintiff*8  name,  was  such  an  act  as  the 
plaintifi^  could  have  done,  and  therefore  such  as  being  done 
by  them,  he  could  subsequently  ratify.  The  mere  consent 
by  a  person  that  a  bill  of  exchange  may  be  sued  upon  in  his 
name  will  not  make  him  the  holder  of  it*  There  must  be 
something  more — he  must  have  some  sort  of  possession. 
That,  no  doubt,  was  the  ground  of  the  ruling  in  Gill  v. 
Lard  Chesterfield  (a).  What  I  understand  the  Lord  Chief 
Baron  to  have  ruled  in  Sainsbury  v.  Parkinson  is,  that  the 
mere  consent  by  a  person  to  allow  his  name  to  be  used  in 
an  action  on  a  bill  of  exchange  will  not  make  him  the 
bolder,  so  as  to  give  him  the  legal  right  to  sue  on  the  bill. 
The  evidence  here  is,  that  Wright,  the  real  owner  of  the 
securities,  handed  them  to  the  plaintiff's  agent,  who  took 
them  for  and  as  the  plaintiff  and  sued  upon  them  in  his 
name.  Under  those  circumstances  it  seems  to  me  that 
the  plaintiff  would  have  been  in  a  position  to  sue  on  them. 
If  so,  the  remaining  question  is,  whether  there  was  any 
ratification  by  him  of  their  act.  I  think  there  was.  It  was 
contended  that  this  subsequent  ratification  would  not  make 
the  plaintiff  the  holder  of  the  securities  at  the  time  the  action 
was  brought.  But  in  Wilson  v.  Tumman  (6),  it  is  distinctly 
laid  down : — '*  That  an  act  done^br  another ^  by  a  person  not 
assuming  to  act  for  himself  but  for  such  other  person,  though 
without  any  precedent  authority  whatever,  becomes  the  act 
of  the  principal  if  subsequently  ratified  by  him,  is  the  known 
and  well  established  rule  of  law.  In  that  case  the  principal 
is  bound  by  the  act,  whether  it  be  for  his  detriment  or  ad- 
vantage, and  whether  it  be  founded  on  a  tort  or  a  contract, 

(a)  Not  reported,  but  referred  to  in  8  Exch.  884. 
\b)  6  Man.  &  G.  236.  242. 
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1862.  to  the  same  extent  as  by,  and  with  all  the  conseqaenoea  which 
follow  from,  the  same  act  done  bj  his  previous  aathoritj." 
For  that  position  the  Year  Book,  HiL  7,  H.  4,  fo.  34,  pL  1, 
is  cited.  Applying  that  law  to  the  present  case,  the  sab- 
sequent  ratification  by  the  plaintiff  of  the  act  done  by 
Greville  and  Tucker  for  him,  places  them  in  the  same  posi- 
tion as  if  he  had  given  his  previous  assent,  and  makes  the 
act  done  by  them  as  his  agents  the  same  as  if  he  had  done 
it  himself. 

Martin,  B. — ^I  am  of  the  same  opinion.  I  should  be 
satisfied  if  the  law  upon  this  subject  were  altered,  and  the 
right  to  sue  on  bills  of  exchange  confined  to  persons  who 
have  the  real  interest  in  them.  The  firet  count  of  this  de- 
claration is  on  a  check  payable  to  bearer,  and  there  is  no 
doubt  that  the  bearer  of  a  check  is  the  person  entitled  to 
receive  the  money,  and  that  he  may  transfer  it  to  any  other 
person ;  and  whoever  has  possession  of  it  as  bearer  may 
muntain  an  action  upon  it.  The  same  rule  of  law  applies 
to  promissory  notes  indorsed  generally ;  although  the  term 
more  frequently  used  with  reference  to  them  is  the  **  holder," 
not  **  bearer."  A  general  indorsement  enables  the  person 
who  is  holder  of  a  promissory  note  to  bring  an  action  upon 
it,  and  it  is  suflScient  for  him  to  shew  that  he  has  possesnon 
of  the  note.  It  is  the  same  with  respect  to  bills  of  exchange. 
Such  is  the  law,  and  if  wrong  it  must  be  altered  by  the  legis- 
lature; but  as  it  is  at  present,  possession  is  the  test  of  the 
right  to  maintain  the  action. 

Now,  what  are  the  facts  f  Wright,  the  owner  of  these 
instruments,  did  not  like  to  bring  an  action  on  them  in 
his  own  name,  and  he  handed  them  to  Greville  and 
Tucker  for  the  plaintiff  and  in  order  that  they  might  sue 
on  them  in  his  name,  and  Greville  and  Tucker  received 
the  instruments  for  the  plaintiff.     That  being  so,  what  is 
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the  law  with  respect  to  it  ?  My  brother  fFUde  has  referred  1862. 
to  Wilson  Y.  Tumman  (a),  and  in  the  note  to  Armory  t. 
Delamirie,  in  Smith's  Leading  Cases  (&),  there  occars  the 
following  passage: — **And  on  similar  reasoning  seems 
to  rest  the  well-known  doctrine,  that  a  subsequent  ratifi- 
cation is  tantamount  to  a  prior  command  of  an  act  done 

in  the  name  of  the  party  who  ratifies 

So  that  where  a  person,  if  present  at  the  time,  could  law-^ 
fully  command  any  act  to  be  done,  any  other  person,  though 
either  wholly  without  authority,  or  exceeding  the  limits  of 
his  authority,  would  be  justified  in  doing  that  act,  provided 
he  did  it  in  the  name,  or  as  one  acting  by  the  authority  of 
the  person  entitled  (whether  to  his  advantage  or  not),  and 
obtained  his  subsequent  ratification."  Doe  v.  Walters  (c), 
which  seems  adverse  to  this  doctrine,  was  the  case  of  a  sub- 
sequent recognition  by  a  landlord  of  a  notice  to  quit,  given 
by  his  agent  without  his  authority.  That  case  may  possibly 
be  explained  on  the  ground  that  the  interests  of  third  per- 
sons might  be  afiected  by  holding  the  notice  good.  How- 
ever that  may  be,  the  doctrine  is  too  well  established  to  be 
questioned.  A  case  similar  to  the  present  was  tried  before 
my  brother  Cresswell,  who  ruled  that  the  plaintifi^  was 
entitled  to  maintain  the  action,  and  his  ruling  was  upheld 
by  the  Court  of  Common  Pleas  (cf). 

Rule  discharged. 

(a)  6  Man.  &  G.  236.  (d)  Semble,  Zau;  v.  Pame27, 7  C.B., 

lb)  Vol.  1,  p.  301,  5th  ed.         N.  S.  282. 
(c)  10  B.  &  C.  626. 


697 


698  EXCH£QU£B  BEPORTS. 

1862. 


Jan.  27.  EvEBEST  9.  RiTCHIE. 

After  iflflue  JJeCL  A  RATION.— For  money  payable  by  the  defendant 
WB8  referred  to  the  plaintiff  upon  and  by  yirtae  of  an  award  made  by  one 
Sder  to  wa  "  J^'*'^  Chantler,  upon  and  by  virtue  of  a  submission  by  the 
^^^^^  plaintiff  and  the  defendant  to  the  arbitration  and  award  of 
*ciSrt  to*be  ^®  ^^  ^*  Chantler,  of  and  concerning  a  certain  action 
entered.  The  brought  by  the  plaintiff  against  the  defendant,  and  then 
awarded  "that  pending,  &a ;  and  whereupon  the  said  J.  Chantler  awarded 

there  should  .  ,  i  •  j   i 

be  a  Teidict  a  certain  sum,  to  wit,  the  sum  of  7/.  9«.  1  Id,,  to  be  paid  by 

fOT  the^um  of  the  defendant  to  the  plaintiff.    Also  for  money  payable  by 

^«^'t^t'the  the  defendant  to  the  plaintiff  for  costs  duly  taxed   and 

bT^rtlJ^  allowed  to  the  plaintiff  as  the  costs  of  the  said  action  and  of 

as  a  findmg  i^g  g^id  reference  and  award,  and  due  and  owing  to  the 

by  the  arbitra-  '  " 

tor  that  the      plaintiff  under  and  by  virtue  and  in  pursuance  of  the  terms 

plaintifrwaa  ^  ^    ^  ^ 

entitled  to        of  the  said  submission  and  award,  &c. 
ll^Ald,,  and       Plea. — That  before  the  said  submission  to  arbitration,  the 
^ea^^  ^     plaintiff  had  delivered  to  the  defendant  a  declaration  in  the 
waflgood.         ^j^  action,  and  the  defendant  had  pleaded  several  pleas 

thereto,  whereupon  issue  had  been  joined^  and  the  said 
cause  was  at  issue ;  and  that  afterwards,  and  before  any  trial 
of  the  said  action,  the  said  submission  to  arbitration  was 
made  by  order  of  BramwelU  B.,  and  which  said  submission 
and  order  was  and  is  in  the  words  and  figures  following 
(that  b  to  say) : — In  the  Exchequer  of  Pleas.  Everest  v. 
Ritchie.  Upon  hearing  the  attomies  on  both  sides  and  by 
their  consent,  I  do  order  that  this  cause  be  referred  to  the 
award,  order,  arbitrament,  final  end  and  determination  of 
John  Chantler,  of  &c.,  surveyor,  &c.  (Then  followed  the 
usual  provisions  of  an  order  of  reference.  The  costs  of  the 
cause  and  of  the  reference  and  award  were  to  abide  the 


Etebebt 


HILARY  TERM,    25    VICT. 

event).     That  there  never  was  any  other  submission  made 

by  the  plaintiff  and  the  defendant  to  the  award,  order  and 

determination  of  the  said  John  Chantler,  of  and  concerning  »• 

.  .  Ritchie. 

the  said  action,  than  the  said  submission  in  this  plea  set  out 

as  aforesaid.  That  the  said  award  in  the  declaration  men- 
tioned was  and  is  in  the  words  and  figures  following: — The 
plea  then  set  out  the  award,  which,  after  reciting  the  order 
of  reference,  concluded  as  follows. — "  Now  I,  the  said  John 
Chantler,  having  taken  upon  myself  the  burthen  of  the  said 
arbitration,  &c. :  Do  make  and  publish  this  my  award  in 
writing,  of  and  concerning  the  said  premises,  following 
(that  is  to  say) :  I  do  award,  order,  and  adjudge  that  there 
should  be  a  verdict  for  the  plaintiff  for  the  sum  of  7L  9s A  Id. 
in  addition  to  the  sum  of  26/.  I2s.  Id.  paid  into  Court  by 
the  defendant.     In  witness,"  &c. 

Demurrer  and  joinder  therein.  ' 

Fields  in  support  of  the  demurrer. — The  objection  to  the 
award  is  founded  on  the  case  of  Jackson  v.  Clarke  (a),  where 
an  arbitrator,  to  whom  a  cause,  before  being  at  issue,  was 
referred  by  rule  of  Court,  awarded  thus : — "  I  award  and 
direct  that  a  verdict  in  this  cause  be  finally  entered  for  the 
plaintifis,  with  284 JL 125.  damages;"  and  it  was  held  that  he 
had  exceeded  his  authority  in  directing  the  entry  of  a  ver- 
dict, and  that  as  the  award  consisted  of  only  one  sentence,  that 
direction  could  not  be  rejected  and  the  residue  considered 
as  an  award  that  so  much  money  was  due,  and  to  be  paid. 
That  case,  however,  was  reviewed  by  the  Court  of  Common 
Pleas  in  Law  v.  Blackburrow  (b).  Therie  an  action  of  eject- 
ment upon  two  several  demises,  was,  aflcr  issue  joined, 
referred  by  a  Judge's  order  to  the  award  of  an  unprofes- 
sional arbitrator,  the  costs  of  the  cause  and  of  the  reference 

(o)  M*ClelI.  &  Y.  200;  13  Price,  208. 
Ih)  14C.  B.  77. 
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18G2.        and  award  to  abide  the  event  of  the  award.    The  arbitrator, 
"^^^^^^      professing  to  make  his  award  **  of  and  concerning  the  matter 

9,  to  him  referred."  ordered  that  the  verdict  in  the  said  cause 

Ritchie. 

should  be  entered  for  the  lessors  of  the  plaintiff.  JUanksJ., 
and  Talfourdf  J.,  held^  that  although  the  submission  gave 
the  arbitrator  no  power  to  enter  a  verdict,  yet  that,  inasmuch 
as  the  words  used  by  him  were  not  precise  and  technical 
words,  the  Court  was  at  liberty  to  deal  with  them  as  a  mere 
intimation  of  his  intention  substantially  to  decide  in  favour 
of  the  lessors  of  the  plaintiff,  and  consequently  that  the 
award  might  be  enforced  by  action.  So  here,  the  award 
that  there  should  be  a  verdict  for  the  plaintiff  for  the  sum  of 
7L  9s.  lid,  may  be  read  as  an  order  that  the  defendant  shall 
pay  to  the  plaintiff  that  amount. 

The  Court  then  called  on 

^.  G.  Harrison  to  support  the  plea. — The  arbitrator  had 
no  power  to  direct  a  verdict  to  be  entered  for  the  plaintiff, 
and  therefore  the  award  is  void.  In  Danlan  v.  Brett  {a),  a 
cause,  after  being  set  down  for  trial,  was  referred  by  a 
Judge's  order,  with  all  matters  in  difference  between  the 
plaintiff  and  defendant,  to  an  arbitrator ;  the  costs  of  the 
suit  to  abide  the  event  of  the  award.  The  order  of  refer- 
ence contained  no  power  to  order  a  verdict  to  be  entered. 
The  arbitrator  awarded  that  a  verdict  should  be  entered  for 
the  plaintiff  for  a  sum  named,  and  did  not  award  that  any 
sum  was  due  or  to  be  paid  to  the  plaintiff  by  the  defendant ; 
and  he  further  awarded  that,  as  to  the  matters  in  difference, 
nothing  was  due  to  either  party.  The  order  having  been 
made  a  rule  of  Court,  the  Court  of  Queen's  Bench,  after  tak- 
ing time  to  consider,  refused  to  enforce  the  award  by  attach- 
ment.    There  the  decision  of  Littkdale^  J.,  in  CartwrigJU  v. 

(a)  2  A.  &  E.  344. 
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Blackworth  {a),  was  cited  as  an  authority  that  an  award,  that        1862. 

a  verdict  for  a  sum  named  shoald  be  entered  for  the  plain-       ^"""^ 

tiff,  was  tantamount  to  an  order  that  the  defendant  should  v« 

Ritchie. 

pay  so  much  to  the  plaintiff.  But  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said  that  they  had 
conferred  with  Littiedakf  J.,  and  he  informed  them  that  he 
should  not  have  decided  as  he  did  in  Cartwright  v.  Blctchr 
worth  {a\  if  he  had  been  aware  of  the  case  of  Jackson  v. 
Clarke  (b).  In  Hay  ward  v.  Phillips  (e)  the  award  was  held 
void  on  the  ground  that  the  arbitrator  had  no  power  to 
increase  the  verdict,  and  therefore  had  not  determined  the 
matter  in  dispute.  The  language  of  this  award,  ''that 
there  should  be  a  verdict  for  the  plaintiff  for  the  sum  of 
7L  9s,  llcL/*  is  not  equivalent  to  saying  that  the  defendant 
shall  pay  that  amount.  [^Pollock^  C.  B. — If  an  arbitrator 
directs  that  a  verdict  shall  be  entered  for  the  plaintiff, 
when  he  has  no  power  to  do  so,  the  award  is  bad ;  but  if 
he  says ''  I  think  a  verdict  ought  to  be  entered  for  the  plain- 
tiff," the  award  is  good,  for  it  is  merely  saying  that  in  his 
opinion  the  plaintiff  is  entitled  to  recover.  Martin^  B. — In 
Law  V.  JBlackburrow  (cQ,  Williams^  J.,  said,  that  if  he  were 
now  called  upon  to  decide  Jackson  v.  Clarke^  he  should 
decide  it  differently;  but  he  considered  it  binding.]  In 
Law  V.  Blackburrow^  the  arbitrator  directed  the  verdict  to 
be  entered  **  for  the  lessors  of  the  plaintiff,"  which  was  an 
absurdity,  for  a  lessor  of  a  plaintiff  is  as  much  a  stranger  as 
if  he  were  not  named  on  the  record,  and  therefore  it  was 
necessary  to  read  the  phrase  as  if  the  arbitrator  had  awarded 
that  the  lessors  of  the  plaintiff  were  entitled  to  recover.  No 
money  can  be  payable  under  such  an  award  as  this.  [Pollockf 
C.  B. — In  Jackson  v.  Clarke  the  cause  was  referred  before 
plea;  here  the  cause  was  at  issue  when  it  was  referred.] 

(a)  1  Dow.  P.  C.  489.  (c)  6  A.  &  E.  119. 

lb)  M*Clel.  &  Y.  200;  13  Price,  208.      (^0  H  C.  B.  77. 
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1862.  In  Hawkyard  ▼.  Stoeha  (a)  the  cause  was  referred  after  issae 
joined,  bat  no  power  was  given  to  the  arbitrator  to  order  a 
verdict  to  be  entered.  He  awarded  that  a  verdict  be  entered 
for  the  defendants,  and  directed  the  plaintifls  and  defend- 
ants respectively  to  execute  mutual  releases :  it  was  held 
that  the  award  was  bad  for  excess  of  authority,  and  that 
that  portion  of  it  which  ordered  a  verdict  to  be  entered 
could  not  be  rejected  as  redundant,  since,  if  struck  out,  the 
meaning  of  the  award  would  be  altered.  Cock  y.  Gent  (6) 
is  an  authority  to  the  same  effect. 

Fields  in  reply. — It  is  conceded  that  the  arbitrator  had  no 
power  to  order  a  verdict  to  be  entered  for  the  plaintiff,  but 
effect  can  be  given  to  the  award  by  construing  it  as  direct* 
ing  that  the  sum  of  IL  9«.  \\d.  shall  be  paid  by  the  defend- 
ant to  the  plaintiff.  It  was  the  obvious  intention  of  the 
arbitrator  to  decide  in  favour  of  the  plaintiff,  and  he  has 
used  the  word  '^ verdict"  in  a  popular  sense  as  indicating 
that  the  plaintiff  is  entitled  to  recover. 

Pollock^  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  The  action  is  brought  on  an  informal 
award.  The  plea  sets  out  the  award  in  hsec  .verba,  and  the 
substantial  question  is  whether  an  award  is  good  in  which 
the  arbitrator  orders  *'that  there  should  be  a  verdict  for 
the  plaintiff;"  he  having  no  power  to  direct  a  verdict  to  be 
entered  It  seems  to  me  that  it  is  sufficient  for  the  arbi* 
trator  to  find  a  cause  of  action  existing  and  the  amount  due^ 
and  therefore  I  think  the  finding  of  the  arbitrator  has  deter- 
mined the  question  between  the  parties,  and  that  the  ex- 
pression  *^  that  there  should  be  a  verdict  for  the  plaintiff  for 
the  sum  of  7Z.  9«.  1 1(/.,"  means  nothing  more  than  this : — '*  I 

(a)  2  Dow.  &  L.  936. 

(6)  13  M.  &  W.  364 ;  14  M.  &  W.  680. 
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Ihe  arbitrator^  am  of  opinion  that  that  the  plaintiff  is  entitled 
to  recover  the  sum  of  7/.  9*.  Hi"  So  reading  it,  we  give 
effect  to  his  decision,  by  enabling  the  plaintiff  to  maintain  «• 

an  action  on  the  award. 

I  regret  that  there  should  be  any  difference  of  opinion 
on  such  a  subject.     In  Law  v.  Blackburrow  we  find  two 
of   the    Judges   upholding   the   award,   whilst    the   third 
considered  himself  bound  by  the  decision  of  this  Court 
in  Jackson  v.  Clarke,     It  seems  to  me   that  when   the 
cases  are  examined,  it  will  be  found  that  there  is  a  dis- 
tinction   where    the    reference    is   before    or    after   issue 
joined.     Where  the  reference  is  before  issue  joined,  it  is 
difficult  to  understand  how  an  arbitrator  could  entertain 
the  notion  that  a  verdict  ought  to  be  entered.     In  Law  v. 
Blackburrow^  Williams,  J.,  is  reported  to  have  said  that  if 
he  were  called  upon  to  decide  the  case  of  Jackson  v.  Clarke 
he  should  decide   it   differently.     I   agree   that  previous 
decisions  should  not  be  departed  from  hastily,  but  I  do  not 
think  the  same  rule  applies  to  decisions  upon  what  may 
almost  be  called  a  point  of  practice,  and  which  being  on 
the  record  may  be  reviewed  by  a  Court  of  error.     I  agree 
with  Maule,  J.,  in  Law  v.  Blackburrow,  that  if  an  arbitrator 
uses  language  from  which  the  Court  can  understand  that  he 
has  decided  in  favour  of  the  one  party  or  the  other,  they 
ought  to  give  effect  to  it ;  but  if  he  uses  a  strictly  technical 
and  appropriate  expression,  the  Court  must  deal  with  it 
according  to  the  terms  used.     My  judgment  proceeds  on 
this  ground, — here  is  an  award  made  after  issue  joined,  and 
the  arbitrator  says  that  there  should  be  a  verdict  for  the 
plaintiff  for  the  sum  of  77.  9^.  lid,;  and  I  consider  that  he 
has  used  the  word  "  verdict,"  not  in  the  sense  of  a  decision 
of  a  jury,  which  must  be  entered  on  the  record,  but  merely 
that  he   finds   that   the  plaintiff  is  entitled    to    recover 
11.  9s.  lid. 
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Martin,  B. — I  am  of  the  same  opinion.     The  plea  states 

that  after  issae  was  joined  in  the  action,  by  consent  of  the 

_   »•  parties  it  was  referred  to  an  arbitrator,  the  costs  of  the  cause, 

BiTOHIB. 

reference  and  award  to  abide  the  event.  Now  I  find  it  thus 
laid  down  in  Watson  on  Arbitration  (a):  **  There  is  no  tech- 
nical dress  required  in  framing  an  award,  even  an  award  in 
the  form  of  an  opinion  has  been  held  sufficient.  "     Here  the 
arbitrator  has  awarded  "  that  there  should  be  a  verdict  for 
the  plaintiff  for  the  sum  of  7/.  9s»  Hd.i*  and,  according  to 
the  rule  laid  down  in  Watson  on  Arbitration,  all  that  is 
necessary  is  that  the  arbitrator  should  intimate  his  opinion 
that  a  sum  of  money  is  due  from  the  one  party  to  the  other. 
Independently  of  authority,  I  think  that  in  this  case  the 
arbitrator  has  made  a  statement,  which  cannot  be  misunder* 
stood,  that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  7il  9s,  llcL    Jackson  v.  Clarke  may  or  may  not  be 
an  authority  for  the  position  contended  for  by  Mr.  Harrison, 
but  it  was  expressly  overruled  in  Law  v.  Blachburrow,  which 
decided  that  where  on  a  reference  of  an  action  of  ejectment 
the  arbitrator  awarded  that  *^  the  verdict  in  the  cause  should 
be  entered  for  the  lessors  of  the  plaintiff,"  it  meant  that 
they  were  entitled  to  recover.     That  is  an  authority  for  our 
decision  in  this  case,  and  moreover  I  find  that  Williams,  J., 
said,  in  his  judgment  in  Law  v.  Blaekburrow,  that  the 
decision  of  this  Court  in  Jackson  v.  Clarke  was  wrong. 

Channell,  B. — I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  I  am  not  aware  of  any  case 
which  militates  against  our  giving  judgment  for  the  plain- 
tiff. This  cause  was  referred  after  issue  joined^  and  that 
is  an  important  circumstance  which  distinguishes  it  from 
the  cases  relied  on  by  the  defendant.  I  agree  that  the 
submission  gives  no  power  to  the  arbitrator  to  direct  a 

(a)  Page  129,  3rd  ed. 
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verdict  to  be  entered  as  a  step  in  the  cansei  but  if  the 

plaintiff  would  have  been  entitled  to  a  verdict,  he  will  have 

the  benefit  of  it  bv  the  decision  of  the  arbitrator.     The  ar-      _  •• 

•'  ...  Ritchie. 

bitrator  makes  his  award  in  language,  not  directing  a  verdict 
to  be  entered  for  the  plaintiff  in  a  technical  sense ;  but  when 
he  uses  the  words  *^I  award,  order  and  adjudge  that  there 
should  be  a  verdict  for  the  plaintiff  for  the  sum  of?/.  9s.  lid.** 
he  must  be  understood  as  meaning  ''I  award  that  there 
ought  to  be  a  decision  or  determination  in  favour  of  the 
plaintiff  for  the  sum  of  71  98.  1  Id.**    That  does  not  conflict 
vriih  Jackson  v.  Clarke,  of  which  I  do  not  approve^and  which 
met  with  the  express  dissent  of  Williams,  J.     Besides,  the 
case  of  Cock  v.   Gent  {a\  although  not  decisive,  is  some 
authority  in  support  of  the  view  we  take.     That  case  was 
before  (his  Court  on  two  occasions,  on  an  application  to  set 
aside  the  award,  and  on  an  application  to  enforce  it  by 
attachment,  but  the  Court  refused  to  interfere,  leaving  undis- 
posed of  the  question  whether  an  action  could  be  maintained 
on  the  award.     Then  how  does  the  case  stand  with  reference 
to  Law  V.  JBlackburrow?    The  judgments  of  Maule,  J.  and 
Talfourdy  J.,  go  along  way  in  support  of  our  decision  in  this 
case ;  and  though  there  is  no  express  authority  on  the  point, 
justice  requires  us  to  put  that  construction  on  the  award 
which  the  Lord  Chief  Baron  and  my  brother  Martin  have 
given  it. 

WiLDB,  B. — I  am  also  of  opinion  that  our  judgment  ought 
to  be  for  the  plaintiff.  The  first  question  is,  whether  it 
appears  upon  the  face  of  the  award  that  the  plaintiff  is 
entitled  to  the  sum  of  money  mentioned  in  it.  I  think  it 
does.  The  arbitrator  has,  in  an  unmistakeable  form,  shewn 
that  he  intended  that  the  plaintiff  should  recover  that  sum  of 
money ;  but  the  difficulty  pressed  upon  us  by  Mr.  Harrison 

(a)  13  M.  &  W.  364 ;  14  M.  &  W.  680. 
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is  of  another  nature,  and  of  which  I  entertained  some  doubt 

in  the  course  of  the  ai^ument,  viz.,  that  he  has  done  that 

9.  which  he  had  no  authority  to  do,— ordered  a  yerdict  to  be 

HiTOHIB. 

entered  for  the  plaintiff.  If  we  could  see  that  the  arbitrator 
has  exceeded  his  authority  by  ordering  a  verdict  to  be 
entered  for  the  plaintiff^  we  should  be  bound  by  the  autho- 
rities to  hold  the  award  void.  The  question  is,  whether, 
reading  the  language  of  the  award  according  to  its  plain  and 
ordinary  meaning,  the  Court  can  come  to  the  conclusion 
that  the  arbitrator  intended  to  order  that  a  verdict  for  the 
plaintiff  should  be  entered  on  the  record.  Now  the  arbi- 
trator has  awarded  "  that  there  should  be  a  verdict  for  the 
plaintiff  for  the  sum  of  7/.  9s.  lldf.  ;^  and,  from  the  language 
he  has  used,  I  do  not  come  to  the  conclusion  that  he  con- 
templated the  entry  of  a  verdict  I  see  nothing  from  which 
I  can  conclude  any  such  intention.  If  he  had  said,  "  I 
direct  a  verdict  to  be  entered  for  the  plaintiff,**  the  case  would 
have  been  different.  This  precise  distinction  is  pointed  out 
by  Maule,  J.,  in  Law  v.  Blackburraw,  who  says: — **  If  the 
arbitrator  had  said, '  I  decide  in  favour  of  the  lessors  of  the 
plaintiff,'  or,  *  1  award  and  determine  that  the  lessors  of  the 
plaintiff  are  entitled  to  recover,'  that  would,  I  apprehend, 
have  been  well  enough."  It  seems  to  me  that  the  previous 
cases  do  not  apply  to  this  award,  and  that  it  is  a  mere 
finding  that  the  plaintiff  is  entitled  to  recover  the  sum 
mentioned  in  it. 

Judgment  for  the  plaintiff. 
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Cooper,  appellant,  v,  Hannah  Simmons,  respondent  Jan.  20. 


T, 


HE  following  case  was  stated  for  the  opinion  of  tbis  By  indenture, 

*  an  infant, 

Court,  pursuant  to  the  20  &  21  Vict.  c.  43.  with  the  con- 

At  a  Petty  Sessions  holden  for  the  borough  of  Wolver-  father,  bound 
hampton,  on  the  19th  day  of  September,  1861,  before  two  apprentice  to 
justices  of  the  said  borough,   John  Cooper,  (the   above  uh^^^^org 
named  appellant),   was  charged  upon   the   complaint  of  andadmims- 
Hannah  Simmons  (the  above  named  respondent),  as  the  executors  or 

administratoni 

sole  executrix  and  widow  of  Thomas  Simmons  deceased :  carrying  on 

#1^111  'iTtz-i  t  t  •  *^®  same  trade 

**  tor  that  he  the  said  John  Cooper  was  bound  apprentice  to  or  business 
him  the  said  Thomas  Simmons,  his  executors  and  adminis-  town  of  W.," 
trators,  by  an  indenture  bearing  date  the  6th  day  of  April,  ^JJ^  ^em  to^ 
1859,  for  a  certain   term   which   was  then   existing  and  serve  for  the 

'  o  term  of  seven 

unexpired,  (and  upon  whose  binding  no  premium  was  paid  y^ars.   And 

til  6  master,  m 

or  contracted  to  be  paid),  and  had  in  the  service  of  his  consideration 

of  the  service 

apprenticeship  been  guilty  of  misdemeanours,  miscarriages,  of  the  appren- 

and  ill  behaviour  towards  his  said  mistress,  and  particularly  ted  to  teach 

on  the  15th  day  of  April,  1861,  did  without  lawful  excuse  hLi,^r  cause 

absent  himself  from  the  service  of  his  said  mistress  and  ^^^  ^nd 

airainst  her  consent."     And  the  said  parties  beins  present  "istructed, 

^  r  o   r  dunng  the 

the  said  charge  was  duly  heard  before  us,  and  upon  such  term,— Held: 

First^  that 

hearing  we  adjudged  the  said  John  Cooper  to  be  guilty  of  upon  the  death 

of  the  master, 

the  said  offence,  and  that  he  should  for  such  offence  be  the  apprentice 

was  hound 

imprisoned  to  the  House  of  Correction  at  Stafford,  there  to  serve  his 
to  remain,  and  to  be  held  to  hard  labour,  for  the  space  of  ^^s  his  execu- 
fourteen  days.  .  ^rU.^iM 

At   the   hearine  of  the   said  complaint   the   following  ?°  *^®  ^*P® 

o  r  o    business  in 

the  town  of 

W. ;  and  that  she  was  bound  to  teach  the  apprentice. 

Secondly,  that  it  was  no  answer  to  an  information  against  the  apprentice  for  absenting 

himself  from  the  service  of  the  executrix,  that  ho  had  consulted  an  attorney,  who  advist'd 

him  that  the  apprenticeship  was  determined  by  the  death  of  the  master,  and  that  he  had 

acted  on  the  bona  fide  belief  that  the  advice  was  correct. 
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indenture  was  proved. — '^This  indenture  witnesseth  that 

John  Cooper  the  younger,  son  of  John  Cooper  the  elder, 

r.  of  Wolverhampton,  in  the  county  of  Stafford,  tailor,  as  well 

SlMMOHS. 

of  his  own  free  will  and  accord  as  with  the  consent  of  his 
said  father,  testified  by  his  being  a  party  to  and  executing 
these  presents :    Doth  put  himself  apprentice  to  Thomas 
Simmons,  of  Wolverhampton  aforesaid.  Rim  and  Mortice 
Lock  Maker,  his  executors  and  administrators,  such  exe- 
cutors or  administrators  carrying  on  the  same   trade  or 
business  and  in  the  town  of  Wolverhampton  aforesaid,  to 
learn  his  art,  and  with  him  and  them  after  the  manner  of 
an  apprentice  to  serve  from  the  23rd  day  of  April  instant 
until  the  full  end  and  term  of  seven  years  thence  next 
following,  to  be  fully  complete  and  ended.    During  which 
term  the  said  apprentice  his  master  faithfully  shall  serve" 
&c.    (Then  followed  provisions  not  material  to  the  present 
question).     *^And  the  said  Thomas  Simmons,  for  and  in 
consideration  of  the  due  and  faithful  service  of  his  said 
apprentice  so  as  aforesaid  to  be  done  and  performed,  his 
said  apprentice  in  the   art   of  a  rim   and  mortice   lock 
maker,  which  he  uses,  by  the  best  means  that  he  can,  shall 
teach  and  instruct  or  cause  to  be  taught  and   instructed 
during  the  said  term.     And  also  shall  and  will  pay  or 
cause   to  be  paid  unto  the  said  apprentice,  or  his  siud 
father,  the  sum  of  48,  a  week  from  the   23rd  of  April 
instant  until  the  23rd  of  April,  1860 ;   the  sum  of  5s.  a 
week  for  the  first  year  thereafter;  the  sum  of  6«.  a  week  for 
the  second  year  thereafter ;  the  sum  of  7s.  a  week  for  the 
third  year  thereafter;    the  sum  of  Ss,  a   week   for  the 
fourth  y^ar  thereafter;   the  sum  of  9s,  a  week  for  the 
fifth  year  thereafter ;  the  sum  of  lOs.  a  week  for  the  sixth 
year  thereafter.''    (Then   followed  a  covenant  by  John 
Cooper  the  elder,  for  himself,  his  executors  and  adminis- 
trators, with  Thomas  Simmons,  his  executors  and  adminis- 
trators,  that  John    Cooper  the  elder  would  at  his  own 
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expense  find  his  son,  during  the  term,  sufficient  meat, 
drink,  &c.,  and  all  necessaries.) 

At  the  hearing  of  the  complaint  it  was  proved,  on  the  o. 

part  of  the  complainant,  that  the  appellant  had  served  under 
the  indenture  of  apprenticeship  the  said  Thomas  Simmons 
her  husband,  during  which  time  she  had  taken  an  active 
part  in  the  management  of  the  business :  that  the  husband 
died  on  the  24th  day  of  June,  I860,  having  by  his  will 
bequeathed  his  business  and  personal  estate  to  the  respon- 
dent and  appointed  her  executrix  of  his  will:  that  she 
had  continued  to  carry  on  the  business  and  take  an  active 
part  therein,  and  employed  competent  workmen  who  taught 
and  instructed  the  apprentices;  and  the  appellant  had 
continued  to  serve  her  as  such  executrix  under  the  said 
indenture  of  apprenticeship  for  a  period  of  nearly  ten 
months,  namely,  until  the  15th  day  of  April,  1861,  when 
he  ran  away  and  absented  himself  from  her  service; 
immediately  upon  which  she  obtained  a  warrant  for  his 
apprehension.  The  constable,  in  whose  hands  the  warrant 
was  placed,  was  not  able  to  find  him,  but  he  voluntarily 
surrendered  himself  on  the  19th  of  September,  1861,  having 
in  the  interim  been  working  for  another  master  of  the  like 
trade  at  increased  wages.  The  respondent  was  and  is  still 
carrying  on  the  same  trade  as  her  late  husband,  and  employs 
competent  workmen,  who  as  well  as  the  respondent  are  able 
and  willing  to  teach  and  instruct  the  appellant  in  his  trade. 
It  was  admitted  that  at  the  date  of  the  apprenticeship 
indenture  the  appellant  was  an  infimt,  and  also  was  an 
infant  on  19th  September,  1861. 

Upon  the  above  state  of  facts,  the  attorney  for  the  respon- 
dent contended  that  the  binding  to  the  executors  and 
administrators  was  usual  in  such  cases,  and  inasmuch  as  the 
executrix  was  carrying  on  the  same  trade  as  her  late 
husband  in  Wolverhampton  and  was  liable  on  the  husband's 
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1862.        covenant  to  pay  appellant's  wages,  and  to  teach  and  instrnct 
or  cause  him  to  be  taught  and  instructed,  and  the  appellant 
9.  had  for  his  own  good  served  the  executrix  of  his  own  free 

will  and  accord  for  a  period  of  ten  months,  the  appellant 
was  bound  to  serve  the  executrix,  and  that  the  appellant's 
father  was  equally  liable  on  this  covenant  that  he  should 
serve  not  only  the  husband  but  the  executrix. 

On  the  part  of  the  a^Tpellant  it  was  contended,  by  his 
attorney,  that  the  appellant  was  not  bound  to  serve  the  exe- 
cutrix^ the  contract  for  service  being  a  personal  one  only 
with  the  husband,  and  the  executrix  being  under  no  per- 
sonal liability  to  adopt  or  continue  to  comply  with  the 
testator's  covenant ;  and  that  the  appellant  being  an  infant 
was  not  competent  to  bind  himself  except  by  an  ordinary 
indenture  of  apprenticeship,  and  that  the  binding  to  the 
executrix  was  unusual :    and  as  she  incurred  no  liability 
(except  in  her  representative  capacity),  it  was  manifestly 
not  for  bis  benefit,  and  was  therefore,  so  far  as  the  binding 
to  the  executors  was  concerned,  void  and  of  no  effect;  and 
he  cited  Regina  v.  Lord  {a).     He  also  stated  that  he,  as  the 
attorney  for  the  appellant,  had  advised  that  the  apprentice- 
ship was  at  an  end  on  the  death  of  the  husband ;  and  that 
the  appellant,  acting  on  the  bona  fide  belief  that  the  opinion 
of  his  attorney  was  correct,  had  absented  himself  from  his 
service  ;  but  no  evidence  was  adduced  before  us  or  required 
by  the  respondent,  as  to  when  the  advice  was  given.     In 
support  of  bis  case  he  quoted  Regina  v.  YouU{h). 

After  a  careful  consideration  of  the  whole  case,  we  were 
of  opinion  that  the  respondent  and  her  workmen  were  quite 
as  capable  of  instructing  the  apprentice  as  the  husband  was 
during  his  lifetime ;  and  that  the  appellant  had  not  left  his 
service  for  want  of  proper  instruction,  but  with  a  view  only 
to  get  better  wages  elsewhere.  We  are  also  of  opinion  that 
the  appellant  is  bound  to  serve  the  executrix  (the  respondent 
(a)  12  Q.  B.  757.  (*)  6  H.  &  N.  753. 
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in  this  case)  under  the  above  indenture  of  apprenticeship 
until  the  expiration  of  his  term,  so  long  as  she  manages  and 
carries  on  the  business  in  the  manner  proved  before  us ;  and  v. 

SlMMONB. 

with  respect  to  the  plea  that  the  apprenticeship  was  at  an 
end,  and  supposing  such  advice  to  have  been  given  before 
absenting  himself  from  his  service,  he  must  abide  the  con- 
sequences thereof,  as  we  think  it  would  be  no  excuse  for 
his  doing  an  illegal  act. 

The  judgment  of  the  Court  of  Exchequer  is  respect- 
fully required  whether  we  were  correct  in  point  of  law  in 
our  determination  as  aforesaid,  or  as  to  what  should  be  done 
in  the  premises. 

Gray^  for  the  appellant — The  indenture  only  bound  the 
apprentice  during  the  life  of  his  master,  for  two  reasons ; 
first,  because  apprenticeship  is  a  personal  trust  in  the  master, 
and  on  his  death  the  apprentice  does  not  continue  bound 
to  his  executors  or  administrators,  notwithstanding  the 
indenture  may  say  so :  secondly,  because  there  is  no  cove- 
nant by  the  executrix  to  instruct  the  apprentice.  With 
respect  to  the  first  pointy  it  is  laid  down  in  Burn's  Justice, 
tit.  "Apprentices  in  General,"  §  7,  p.  195,  that  "the  ap- 
prenticeship is  a  personal  trust  and  confidence  imposed  on 
the  master,  so  that  the  master  cannot  of  his  own  will,  either 
at  law  or  equity,  assign  it  over  to  another."  Again,  in 
Bac.  Abridg.,  tit.  "Master  and  Servant"  (E.),  it  is  said: — 
"  The  placing  out  an  apprentice  to  a  particular  person  arises 
from  an  esteem  and  a  good  opinion  of  the  party  to  whom  he 
is  so  committed,  that  he  will  not  only  instruct  him  in  his 
trade  or  calling,  but  will  also  be  careful  of  his  health  and 
safety ;  and,  therefore,  the  law  has  made  it  such  a  personal 
trust  or  confidence,  that  the  master  cannot  assign  or  transfer 
it  over  to  another."  By  the  custom  of  London  an  executor 
may  assign  an  apprentice  to  another  master  of  the  same 
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1862.        trade.     As  the  master  appoints  his  executor,  the  apprentice 
^J^"*'"'^      has  no  opportunity  of  choosing  the  person  whom  he  shall 
V'  serve.     In  Baxter  v.  Burfield  (a),  it  was  expressly  decided 

that  an  apprentice  was  not  bound  to  senre  the  executrix  of 
his  master.  That  was  an  action,  by  the  executrix  of  the 
master,  on  a  bond  conditioned  for  the  performance  of  cove- 
nants in  the  indenture  of  apprenticeship.  The  defendant 
pleaded  that  he  served  faithfully  to  the  death  of  the  testa- 
tor;  the  plaintiff  replied  that  since  the  death  of  the  testator 
the  defendant  had  absented  himself  from  her  service ;  and 
on  demurrer,  it  was  held  that  the  executrix  could  maintain 
no  such  action.  Lee^  C.  J.,  in  delivering  the  judgment  of 
the  Court,  said: — *^The  binding  was  to  the  maUf  to  learn 
his  art,  and  serve  Atm,  without  any  mention  of  executors. 
And  as  the  words  are  confined,  so  is  the  nature  of  the  con- 
tract ;  for  it  is  fiduciary,  and  the  lad  is  bound  firom  a  per- 
sonal knowledge  of  the  integrity  and  ability  of  the  master.** 
The  32  Geo.  3,  c.  57,  s.  1,  which  empowers  two  justices  to 
order  apprentices,  with  whom  no  more  than  5/.  has  been 
paid,  to  serve  out  the  remainder  of  their  time  with  the 
widow,  son,  daughter,  brother,  sister,  executor  or  adminis- 
trator of  the  master,  is  a  legislative  declaration  that  in  other 
cases  the  apprenticeship  is  determined  by  the  death  of  the 
master.  [Martin^  B. — Here  the  apprentice  expressly  cove- 
nants that  he  will  serve  for  seven  years,  and  that  if  bis  master 
dies  he  will  serve  his  personal  representatives,  provided  they 
carry  on  the  same  trade  at  Wolverhampton.] — Secondly, 
there  is  no  covenant  by  the  executrix  to  teach ;  and  a  con- 
tract by  an  infant  to  serve  for  a  certain  term,  if  not  beneficial 
to  him„  is  wholly  void :  Regina  v.  Lord  (6).  In  Rex  v. 
Guildford  (c),  it  was  held  that  the  binding  an  apprentice  to 
a  feme  covert  was  void.     Abbott,  C.  J.,  there  said :  '*  Who  is 

(a)  2  Stra.  1266.  (6)  12  Q.  B.  757. 

(c)  2  Chit.  284. 
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bound  to  instruct  the  apprentice"?   It  is  the  essence  of  the 

contract  that  the  master  should   instruct  the  apprentice.        _ 

[Martin,  B. — Here  the  master  does  covenant  to  instruct  the      „    »• 

Simmons. 

apprentice  during  the  term.]  The  apprentice  has  no  remedy 
for  the  breach  of  that  covenant  after  the  master's  death  except 
against  his  assets,  which  may  not  be  available.  [  Wilde,  B. — 
The  compensation  must  come  from  the  assets  of  the  master, 
whether  in  his  lifetime  or  after  his  death.]  The  justices  could 
not  compel  the  executrix  to  perform  the  contract,  for  she 
might  saj  '*  I  am  not  the  master."  [Martin,  B. — If  there  was  a 
covenant  by  the  apprentice  to  serve,  but  no  covenant  by  the 
master  to  teach,  would  the  indenture  be  void  ?]  It  would 
be  voidable  at  the  option  of  the  apprentice,  the  contract 
not  being  for  his  benefit.  If  this  indenture  is  in  force,  the 
apprentice  must  serve  a  person  whom  he  has  never  con- 
tracted to  serve.  [  Wilde,  B. — The  question  is,  whether  it 
is  more  beneficial  for  the  apprentice  to  serve  the  executrix 
carrying  on  the  same  trade,  or  that  the  apprenticeship  should 
be  at  an  end.  I  should  have  thought  the  former.] — Thirdly, 
this  is  a  criminal  proceeding,  and  therefore  the  apprentice 
cannot  be  convicted,  unless  he  acted  with  an  evil  mind 
or  an  intention  to  commit  a  criminal  ofience:  Regina  v. 
Youle  (a).  It  appears  by  the  case  that  in  absenting  him- 
self he  acted  bon&  fide,  under  the  advice  of  his  attorney, 
and  believing  that  he  was  not  bound  to  serve. 

Hayes,  Serjt.,  for  the  respondent. — The  question  is,  whe- 
ther the  covenant  by  the  apprentice  to  serve  the  executrix 
of  his  master  invalidates  the  indenture,  for  it  is  either 
void  altogether  or  not  at  all.  An  infant  may  bind  himself 
apprentice  by  indenture,  because  it  is  for  his  benefit :  Bex 
V.  Tlie  Inhabitants  of  Arundel  {b)  \  and  though  no  action 
lies  against  him  on  his  covenant  to  serve,  yet  it  is  so  far  bind- 
(a)  6  H.  &  N.  753.  (6)  5  M.  &  Sel.  257. 
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1862.  ing  on  bim  as  to  give  justices  a  jariadictioD  to  enforce  it : 
Giflbert  v.  Fletcher  (a>  As  Abbott,  C.  J.,  said  in  Bex  ▼. 
7%tf  Inhabitants  of  Great  WigMtan  (A) :  <'  If  then  it  is  for  the 
benefit  of  the  infant  to  bind  himself  an  apprentice,  it  is 
impossible  to  say,  generally,  that  it  is  for  his  benefit  to  dis- 
solve sach  a  connexion  ;  such  a  position  involves  a  contra- 
diction." .  [JVUde,  B. — A  master  would  naturally  require  a 
higher  premium  if  the  contract  is  to  terminate  at  his  death, 
for  the  latter  years  of  the  service  are  of  conrae  more  valuable.] 
If  the  contract  is  only  voidable  in  the  event  of  the  executrix 
not  instrucling,  here  it  is  found  that  the  apprentice  might 
be  as  well  instructed  by  the  executrix  as  the  master,  and 
that  he  absented  himself  because  he  obtained  higher  wages. 
The  Court  cannot  say  that  the  covenant  to  serve  the 
executrix  is  unreasonable.  So  far  firom  the  case  of  Baxter ' 
V.  BurJUld  (c)  being  an  authority  that  a  covenant  to  serve 
executors  is  void,  it  is  evident  that  such  a  covenant  would 
have  been  held  good  if  it  had  been  introduced,  for  the 
judgment  of  the  Court  proceeds  upon  the  ground  that  the 
contract  was  with  the  master  alone*  In  Begina  v.  ZorJ  {d) 
the  contract  was  held  void  on  the  ground  that  it  was  inequi- 
table. Where  an  apprentice  upon  the  death  of  his  master 
was,  with  his  own  consent,  turned  over  by  the  widow  (who 
had  taken  no  administration)  to  another  master  whom  he 
served,  it  was  held  that  he  gained  a  settlement  in  the  last 
parish :  Bex  v.  Inhabitants  of  East  Bridgford  {e)>  IfFibky 
B.— The  question  is,  not  whether  in  a  particular  event  the 
contract  may  be  beneficial,  but  whether  generally  it  is  bene- 
ficial. *' Apparent  benefit"  must  mean  on  the  face  of  the 
contract,  not  with  regard  to  what  subsequently  happens. 
In  Drury  v.   Drury,  cited  by  BuUer,  J.,  in  Maddon  v. 

(a)  Cro.  Car.  179.  (d)   12  Q.  B.  757- 

{h)  3  B.  &  C.  484.  (e)  2  Stra.  1115. 

Ic)  2  Stra.  1266. 
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fFhite  (a)f  Lord  Mansfield  laid  it  down,  as  a  general  prin- 
ciple, **  that  if  an  agreement  be  for  the  benefit  of  an  infant 
at  the  time,  it  shall  bind  him."   Lord  Hardwiche  afterwards  «• 

SlMMONB. 

adopted  this  rule.]  The  custom  of  London  referred  to 
shews  that  such  a  contract  is  not  illegal.  In  Rex  v.  Peck, 
HoU^  C.  J.,  said : — ^'That  by  the  custom  of  London  in  these 
cases,  the  executor  shall  put  the  apprentice  to  another  master 
of  the  same  trade.  And  that  in  other  places  it  would  be 
very  hard  to  construe  the  death  of  the  master  to  be  a  dis- 
charge of  the  covenants;  he  said,  it  had  been  held  that  the 
covenant  for  instruction  failed,  but  that  he  still  continues  an 
apprentice  with  the  executor,  quoad  maintenance.'*  The 
covenant  to  instruct  is  binding  on  the  executor.  [Martin^ 
B. — The  32  Geo.  3,  c.  57,  recites  that  'Mn  such  indentures 
of  apprenticeship,  it  bath  been  usual  to  insert  several  agree- 
ments and  covenants  to  be  done  and  performed  by  the 
several  parties  thereto  (that  is  to  say),  an  agreement,  on  the 
part  of  the  apprentice,  that  he  will  faithfully  serve  his  master 
during  the  term  of  such  apprenticeship ;  and  also  several 
covenants  on  the  part  of  the  master,  for  himself  his  execu- 
tors and  administrators,  that  he  the  said  master  will  teach 
or  cause  to  be  taught,  such  apprentice  in  the  business, 
&c.,  which  such  master  then  useth ;  and  that  such  master 
shall  also,  during  the  term  of  such  apprenticeship,  find  and 
allow  unto  such  apprentice  sufficient  meat,  drink,  apparel, 
lodging,  &c. :  and  whereas  in  the  event  of  the  death  of  the 
master  during  the  term  of  such  apprenticeship  the  agreement 
for  service  on  t/ie  part  of  the  apprentice  is  at  an  end,  but  the 
covenant  for  maintenance  on  the  part  of  the  master  still  con- 
tinues in  force,  as  far  as  the  master's  assets  will  extend,  or 
doubts  have  arisen  with  respect  thereto,**  &c.]  That  refers  to 
the  ordinary  case  where  the  indenture  contains  no  provision 
for  service  after  death  of  the  master.    Here  a  covenant  is  in- 

(a)  1  Salk.  66. 
VOL.  Til. — V.  8.  AAA  EXCIL 
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1862.  scrted  in  order  that  there  may  be  do  doobt  as  to  the  obliga- 
^^^^  tions  of  each. — Then  it  13  said  that  the  apprentice  acted 
„    »•  nnder  the  advice  of  his  attorney,  bat  it  woold  be  extension 

of  the  doctrine  recently  introduced  that  there  mnst  be  a 
guilty  mind,  if  an  apprentice  was  exempt  from  punishment 
because  he  acted  on  the  bad  advice  of  an  attorney,  [ffilde, 
B. — mder  v.  Wood  (a)  is  the  foundation  of  that  doctrine.] 

Gray,  in  reply. — In  order  to  ascertain  whether  a  contract 
is  binding  on  an  infimt,  it  must  be  looked  at  with  reference 
to  the  time  when  it  was  entered  into.  Now  suppose  the  master 
bad  died  the  day  after  the  indenture  was  executed,  and  the 
executrix  refused  to  instruct  the  apprentice ;  no  doubt  there 
would  be  a  breach  of  the  testator's  covenant  for  which  the 
apprentice  might  recover  damages,  but  as  there  is  no  cove- 
nant binding  the  executrix  to  teach,  the  Court  of  Chancery 
would  not  decree  a  specific  performance.  Such  a  contract 
cannot  be  for  the  benefit  of  the  infant — On  the  last  point 
he  cited  Backhouse  app.,  Bishopwearmauth  resp.  (&)• 

Pollock,  C.  B. — ^This  case  comes  before  us  upon  an 
appeal,  under  the  statute  20  &  21  Vict  c  43,  against  a 
conviction  by  two  magistrates  of  an  apprentice  for  absenting 
himself  from  the  service  of  bis  alleged  mistress.  The  magis- 
trates awarded  him  imprisonment  for  fourteen  days,  with 
hard  labour. 

The  facts  are  very  short  The  apprentice  was  bound  to 
the  husband  of  the  respondent  to  serve  him  and  his  execu- 
tors upon  his  death,  provided  they  carried  on  the  same 
business  in  the  same  town.  Upon  the  death  of  the  master 
the  apprentice  continued  to  serve  the  wife,  who  was  the 
executrix  of  the  master,  for  ten  months,  and  was  suflBciently 
instructed  the  whole  time.  The  bnsiness  was  bon&  fide 
(a)  29  L.  J.,  M.  C.  1.  (b)  9  C.  B.,  N.  S.  315. 
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carried  on,  and  during  the  life  of  the  husband  the  wife  had        1862. 
taken  an  active  part  in  the  management  of  it ;   so  that      ^^T"^^^^ 
substantially  there  is  no  ground  of  complaint.     Whatever  ». 

SlMMOHS. 

objection  is  or  can  be  raised  is  purely  of  a  technical  character. 
At  the  end  of  the  ten  months  the  apprentice  went  away, 
and  obtained  higher  wages.  I  think  no  importance  ought 
to  be  attached  to  that,  because  in  all  probability  the  wages 
he  would  have  under  the  indenture  would  be  below  the 
value  of  his  service  at  that  period  of  his  apprenticeship.  I 
must  assume  that  the  ground  of  absenting  himself  was  that 
he  was  advised  by  his  attorney  that  the  indenture  was  not 
binding  upon  him,  and  that  he  was  at  liberty  to  leave.  The 
magistrates  have  dealt  with  that  question  in  a  way  which 
calls  on  us  to  decide  it ;  and  they  have  pointed  out  that 
there  was  no  evidence  when  the  advice  was  given — whether 
before  or  after  the  absenting. 

Now  the  first  question  is,  is  the  indenture  binding  ?  It 
appears  to  me  that  it  is.  The  case  of  Baxter  v.  Burfield{a\ 
where  the  executors  were  not  named  in  the  indenture, 
justifies  the  inference  that  if  they  had  been  inserted  the 
Court  would  have  held  the  indenture  binding. 

Then  the  next  question  is,  is  the  advice  of  the  attorney 
any  answer  to  the  complaint.  A  mistake  in  point  of  fact 
might  be  an  answer  to  the  complaint;  but  evexyone  is 
bound  to  know  the  law,  and  the  case  cannot  be  put  higher 
than  if  the  apprentice  had  bona  fide  believed,  from  what  he 
read  in  a  book,  that  he  had  a  right  to  leave.  But  is  it  any 
answer  to  a  complaint  for  misconduct,  that  the  offender 
thought  he  was  not  guilty  of  misconduct.  It  would  be 
dangerous  if  we  were  to  substitute  the  opinion  of  a  person 
charged  with  a  breach  of  the  law  for  the  law  itsel£  The 
question  is,  was  the  apprentice  justified  in  doing  what  he  did? 
I  think  he  was  not.    I  will  assume  for  a  moment  that  he 

(a)  2  Stra.  1266. 
A  A  A  2 
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1862.        thoagbt  he  bad  a  rigbt  to  leave ;  hot  the  qnestion  is,  had 

*^^^^      he  in  point  of  law  a  right  ?     Taking  all  the  circomstances 

^    V.  into  consideration,  it  appears  to  me  that  the  decision  of  the 

magistrates  was  correct ;   and  that  the  points  of  law  which 

have  been  raised  fnmish  no  answer  to  the  case  on  the  part 

of  the  executrix  who  makes  the  complaint 

Mabtin,  B. — I  am  of  the  same  opinion.  Mr.  Gray 
originally  took  two  objections  to  the  conviction.  The  first 
was,  that  apprenticeship  is  a  personal  trust  in  the  master ; 
the  second  was,  that  there  is  no  covenant  binding  the  exe- 
cutrix to  teach  the  apprentice.  That  is  not  so,  for  the 
covenant  by  the  master  is  binding  on  his  personal  repre- 
sentatives. The  master  covenants  that  he  will  teach  and 
instruct,  or  cause  to  be  taught  or  instructed,  the  apprentice 
during  the  term ;  there  is  therefore  an  obligation  on  the 
part  of  the  master  that  instruction  should  be  given  during 
the  whole  term. 

With  respect  to  the  first  objection,  viz.  that  an  apprentice 
binds  himself  to  the  master  alone,  no  doubt,  generally  speak- 
ing) persons  are  bound  apprentice  to  the  master  alone,  and 
in  some  cases  the  business  may  be  of  such  a  nature  that  it 
would  be  impossible  for  an  executor  to  teach  it.  For  in- 
stance, it  would  be  absurd  to  suppose  that  a  person  who  is 
articled  to  an  attomev  binds  himself  to  serve  the  widow  in 
the  event  of  his  death.  But  a  person  may  well  bind  him- 
self apprentice  to  a  trader  and  after  his  death  to  hb  execu- 
tors, provided  they  carry  on  the  same  trade  in  the  same 
place.  Now  this  indenture  witnesseth,  that  J.  Cooper,  the 
younger,  ''as  well  of  his  own  free  will  and  accord  as  with 
the  consent  of  his  fether,"  &c.,  ''doth  put  himself  apprentice 
to  Thomas  Simmons,  of  Wolverhampton,  rim  and  mortice 
lock  maker,  his  executors  and  administrators,  such  executors 
or  administrators  carrying  on  the  same  trade  or  business  and 
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in  the  town  of  Wolverhampton  aforesaid^  to  learn  his  art,        1862. 
and  with  him  and  them  after  the  manner  of  an  apprentice  to      ^"^T^^^ 
serve  from  the  23rd  day  of  April  last  until  the  full  end  and  v. 

term  of  seven  years.     The  question  then  is,  whether  a  con- 
tract by  an  infant  in  those  terms  is  absolutely  void.     In 
order  to  ascertain  that,  we  must  see  what  authority  an  infant 
has  to  bind  himsel£     Now,  in  Co.  Lit.  172  a,  it  is  said : — 
''An  infant  may  bind  himself  to  pay  for  his  necessary  meat, 
drink,  apparel,  necessary  physic,  and  such  other  necessaries, 
and  likewise  for  his  good  teaching  or  instruction,  whereby 
he  may  profit  himself  afterwards."    It  does  not  say  that 
there  is  any  particular  mode  of  binding  an  infant  appren- 
tice, but  it  says  generally  that  an  infant  may  bind  himself 
''for  his  good  teaching  or  instruction,  whereby  he  may 
profit  himself."  The  question  is,  whether  this  contract  is  for 
the  benefit  of  the  infant,  for  I  find  it  laid  down  by  Eyre^ 
C.  J.,  in  Keane  v.  Boycott  (a),  that  for  those  things  which 
are  necessary  for  an  infant,  he  may  bind  himself  even  by 
deed,  and  that  the  Court  only  makes  void  such  contracts  as 
they  can  pronounce  to  be  to  his  prejudice.     An4  in  a  note 
to  the  8th  edition  of  Sheppard*s  Touchstone,  p.  58,  it  is 
said : — "  Deeds  or  contracts  made  by  an  in&nt  from  which 
no  apparent  benefit  can  arise  to  him,  are  considered  as 
absolutely  void.    But  such  as  he  may  derive  a  benefit  from 
are  only  voidable."    How  can  we  say  that  it  must  neces- 
sarily be  a  disadvantage  to  an  infant  to  bind  himself  appren- 
tice for  a  certain  term,  if  his  master  lived  so  long,  and  in 
the  event  of  his  death  to  continue  apprentice  with  his  exe- 
cutor, provided   he  carries  on  the  same  business  in  the 
same  town.  It  is  possible  that  the  executor  may  be  a  person 
with  whom  it  may  not  be  beneficial  for  the  apprentice  to 
continue;   on  the  other  hand  it  may  be  of  the  greatest 
benefit  to  the  apprentice  to  remain  in  the  service  of  the 

(a)  2  H.  Black.  512. 
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executor ;  and  we  must  clearly  see  that  it  is  not  before  we 
can  aroid  the  contract. 

There  was  a  third  point,  viz.,  that  this  apprentice,  con- 
ceiving that  he  was  not  bound  bj  this  deed  to  serve  the  exe- 
cutrix, went  to  an  attorney  at  Wolverhampton  who  advised 
him  that  he  was  not ;  and  thereupon  he  bon&  fide  believing 
that  advice  to  be  sound  withdrew  himself  fix>m  the  service. 
Mr.  Gray  treated  the  information  before  the  justices  as  a 
criminal  proceeding.  I  doubt  whether  that  is  its  true  cha* 
racter.  It  seems  to  me  nothing  more  than  a  provision  by 
the  legislature  for  the  purposes  of  enforcing  mutual  rights. 
The  l^slature  may  have  taken  into  consideration  that  there 
are  persons  against  whom  it  would  be  idle  to  bring  an  action ; 
and  they  may  reasonably  have  said,  ^  thb  is  not  a  contract 
which  can  be  enforced  in  the  ordinary  way  by  a  civil  action, 
therefore  we  will  give  a  more  summary  remedy  by  punishing 
the  offender," — not  as  a  criminal,  but  by  way  of  compelling 
him  to  perform  his  contract  The  question  then  is,  is  it 
any  answer  to  wilfully  and  deliberately  acting  contrary  to 
that  which  the  law,  by  his  own  contract,  imposed  on  him, 
that  he  was  advised  by  his  attorney  to  do  it  ?  It  seems  to  me 
that  it  would  be  contrary  to  good  sense  so  to  hold.  If  an 
apprentice  wilfully  and  designedly  absents  himself  from  his 
service  be  must  take  the  consequences,  and  one  is  that,  by 
an  act  of  parliament,  justices  have  jurisdiction  to  punish 
him. 

Wilde,  B. — I  am  of  the  same  opinion.  I  read  the  inden- 
ture as  a  contract  that  the  apprentice  will  serve  the  executors 
of  his  master,  and  on  the  other  hand  that  the  master  binds 
both  himself  and  his  executors  to  "  instruct,  or  cause  to  be 
instructed,"  the  apprentice  during  the  term.  That  being 
the  contract,  the  question  is  whether  it  is  binding  on  the 
apprentice. 


COOPEft 
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It  was  said,  and  I  think  correctlji  that  the  contract  must 
be  looked  at  with  reference  to  the  time  when  it  was  made ; 
and  regarding  it  in  that  yiew^  the  question  is  whether  such  «^* 

DIMMOHS* 

a  contract  as  this  will  bind  an  infant  Mr.  Chray  sajs,  that 
to  bind  an  infant  the  contract  must  be  manifestly  for  his 
benefit.  I  agree  with  my  brother  Martin^  that  a  contract  is 
binding  on  an  infant  unless  it  is  manifestly  to  his  prejudice, 
or  at  least  so  plainly  so  that  the  Court  can  say  that  it  is  to 
his  prejudice;  it  is  then  not  voidable  only,  but  absolutely 
void.  On  examining  the  cases  that  will  be  found  to  be 
the  law. 

Then  is  this  contract  so  manifestly  prejudicial  to  the 
infimt  as  to  be  void  ?  It  is  laid  down  in  the  books  that  the 
binding  of  an  infant  as  an  apprentice  b  beneficial  to  him. 
Then  is  it  less  beneficial  by  reason  of  this  clause,  perhaps 
unusual,  certainly  not  universal,  by  which  he  binds  himself 
to  serve  the  executors?  That  seems  to  me  to  make  the 
contract  more  beneficial;  at  all  events,  I  cannot  say  that  the 
contract  is  manifestly  to  hb  prejudice.  Then  Mr.  Gray 
says,  *'  assuming  it  may  be  looked  at  in  this  way,  there  is  no 
contract  to  bind  the  executors  to  instruct."  I  have  endea- 
voured to  follow  the  reasoning,  and  I  cannot  say,  when  the 
master  has  bound  himself  and  hb  executors  to  instruct  or 
cause  to  be  instructed,  that  the  contract  can  be  performed 
unless  they  do  so.  I  presume  that  branch  of  Mr.  Gray's 
ailment  was  founded  on  the  supposition  that  the  executors 
are  not  bound  by  the  covenant;  if  they  are,  the  argument 
fails. 

With  respect  to  the  objection  as  to  the  advice  of  the 
attorney,  I  entirely  concur  in  what  has  &llen  from  the  other 
members  of  the  Court,  and  in  the  terms  in  which  the  Lord 
Chief  Baron  has  expressed  himself.  I  will  therefore  say  no 
more  on  that  subject. 

Order  of  justices  affirmed. 
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Jan,  22. 


White  o.  Bass. 

X  HE  first  count  of  the  declaration  stated  that  the  plaintiff^ 
before  and  at  the  time  of  the  committing  of  the  grievances 
&C.,  was  and  from  thence  hitherto  hath  been  and  still 
is  lawfully  possessed  of  a  certain  messuage,  dwelling  house 
and  beer  shop,  in  which  said  messuage  &c.,  during  all  the 
time  aforesaid^  there  were  and  still  of  right  ought  to  be, 
divers  ancient  windows,  through  which  the  light  and  air, 
during  all  the  time  aforesaid,  ought  to  have  entered,  and 

*?an*^^l^856    ""^^^  ^^®  committing  of  the  said  grievances  did  enter  and 

still  of  right  ought  to  enter  into  the  said  messuage  &c.,  for 
the  convenient  and  wholesome  use,  occupation  and  enjoj- 


In  1855,  the 
owners  in  fee 
of  a  hoime 
and  adjoin- 
ing land, 
granted  to 
trustees  a 
lease  of  the 
land  for 
ninetj-nine 
years,  and 
they  cove- 
nanted to 
build  upon 
it  according 


the  owners 
conveyed  the 
reversion  in 
fee  of  tlie  land 

to  the  trustees,  ment  tbereo£  Yet  the  defendant,  contriving  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  use,  benefit  and  enjoy- 
ment of  the  said  windows,  and  to  annoy  and  incommode 
him  in  the  use,  possession,  and  enjoyment  of  the  said 
messuage  &c.,  wrongfully  and  injuriously  erected  and  raised, 
and  caused  and  procured  to  be  erected  and  raised,  a  certain 
wall  and  building  near  to  the  said  windows,  and  wrongfully 
and  injuriously  kept  and  continued  the  said  wall  and  build- 
ing so  then  erected  and  made  for  a  long  time,  to  wit,  from 
thence  hitherto,  by  means  of  which  premises  the  said 
messuage  &c.,  during  all  the  time  aforesaid,  was  and  still  is 
greatly  darkened,  and  the  light  and  air  were  and  are 
hindered  and  prevented  from  coming  and  entering  into 
and  through  the  said  windows  into  the  said  messuage  &c.. 


In  1857,  the 
owners  con- 
veyed the 
house  in  fee 
to  a  person 
tinder  whom 
the  plaintiff 
obtained 
possession. 
The  defendant 
subsequently, 
with  the 
authority  of 
the  trustees, 
built  upon 
the  land  so 
as  to  obstruct 
the  light 
and  air,  which 
for  upwards 
of  twenty 
years  had 
come  to  the 
windows  of 
tlie  plaintiff's 
house.    If 

he  had  built  according  to  the  plan  in  the  lease  the  obstruction  would  not  have  been  to  the 
same  .extent  Until  the  lease  was  granted  there  had  never  been  any  severance  either  in  the 
title  to  or  possession  or  occupancy  of  the  land  and  house,  and  the  same  had  been  occupied 
and  used  together  by  the  proprietors  thereof  for  upwards  of  fifly  years. — Held^  Uiat  the  plaintiff 
could  maintain  no  action  against  the  defendant  for  building  on  the  land  so  as  to  obstruct  the 
light  and  air  which  fofmer^-  came  to  the  windows  of  the  plaintiff's  house. 
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and  the  same  hath  thereby  been  rendered  and  is  close, 
uncomfortable,  unwholesome  and  unfit  for  habitation,  or  for 
the  purposes  of  the  plaintiff's  business  of  a  beer  seller,  &c. 

Second  plea. — That  in  the  said  messuage  &c.  there  were 
not  at  the  said  time  when  &c.,  divers  ancient  windows,  or 
any  ancient  windows  through  which  the  light  or  air  ought 
to  have  entered  as  alleged. — Issue  thereon. 

By  consent  of  the  parties  and  order  of  a  Judge  the  follow-* 
ing  case  was  stated  for  the  opinion  of  this  Court: — 

The  action  is  brought  to  recover  damages  for  the 
obstruction  of  the  light  and  air  coming  to  the  windows  of  a 
beer  shop  of  the  plaintiff,  by  the  defendant  building  on  the 
adjoining  land.  The  pleadings,  and  also  the  lease  and 
conveyances  hereinafter  referred  to,  are  to  be  taken  as  part 
of  this  case. 

The  plaintiff's  house  has  stood  for  upwards  of  twenty  years 
before  the  nuisance  complained  of,  during  all  which  time 
there  has  been  free  and  uninterrupted  access  of  light  and  air 
to  the  windows  in  question. 

Prior  to  the  2nd  day  of  October,  1855,  the  plaintiff's 
house,  and  the  land  on  which  the  defendant  has  built, 
belonged  to  W.  Erwood  and  E.  Carter,  who  were  seised 
thereof  in  fee. 

On  that  day  the  said  W.  Erwood  and  E.  Carter  leased 
the  land  on  which  the  defendant  has  built  to  G.  Payne,  G. 
Amey,  and  E.  Hampson,  described  in  the  lease  (as  in  fact 
they  were)  trustees  of  Price's  Workmen's  Stores  Industrial 
Society,  for  ninety-nine  years  from  the  29th  September,  1855, 
in  which  lease  was  contained  the  following  covenants. — And 
also  that  the  said  G.  Payne,  G.  Arney  and  K  Hampson, 
their  executors  &c.,  shall,  within  the  space  of  nine  calendar 
months  from  the  date  hereof,  build  upon  the  said  piece  or 
parcel  of  ground  one  good  and  substantial  storehouse, 
messuage  or  tenement  and  buildings,  &c.,  according  to  the 
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plan,  elevation  and  specification  thb  day  signed  by  the  said 
parties  hereta  And  also  shall  not  erect  or  build  any  other 
building  on  the  said  ground  hereby  demised  other  than  the 
said  messuage  or  tenement  &c.,  mentioned  and  described 
in  the  said  last  mentioned  plan,  without  the  license  and 
consent  in  writing  of  the  said  W.  Erwood  and  £.  Carter, 
their  heirs  &c.  But  it  shall  be  lawful  for  the  said  G.  Payne, 
G.  Amey  and  E.  Hampson,  their  executors  &c.,  from  time 
to  time  during  the  said  term  to  make  alterations  in  the  said 
messuage  or  tenement,  &c.,  so  that  the  same  shall  not  in 
any  way  be  diminished  in  value. 

Up  to  the  time  at  which  the  said  lease  was  made,  there 
had  not  been,  so  &r  as  can  be  traced,  any  severance  either 
in  the  title  to  or  possession  or  occupancy  of  the  said  land 
and  bouse,  and  the  same  had  been  occupied  and  used 
together  by  the  proprietor  or  proprietoxs  thereof  for  the 
time  being  for  upwards  of  fifty  years. 

On  the  31st  day  of  December,  1856,  the  said  W.  Erwood 
and  E.  Carter,  being  then  the  owners  in  fee  simple  both 
of  the  said  house  and  land,  but  subject  as  to  the  land  to 
the  said  lease,  conveyed  the  land  to  the  said  G.  Payne, 
G.  Amey  and  K  Hampson,  trustees  as  aforesaid,  in  fee 
simple  (a),  and  the  fee  has  firom  that  time  hitherto  been 
vested  in  them. 


(a)  The  indentare  of  the  SIst 
of  December,  1856,  after  reciting 
(inter  alia)  that  W.  Erwood  and 
£.  Carter  had  **  contracted  and 
agreed  with  the  said  G.  Fajne, 
G.  Amey,  and  E.  Hampson  for 
the  absolute  sale  to  them  of  the 
piece  or  parcel  of  ground**  there- 
inafter described,  witnessed  '*  that 
in  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the 
sum  of  240/.  sterling,  on  or  before 
the  execution  of  these  presents^ 


paid,"  &C.,  "they  the  said  W. 
Erwood  and  £.  Carter  Do  and 
each  of  them  doth  grant,  bargain, 
sell,  release  and  convey  unto  the 
said  G.  Payne,  G.  Amey,  and  £. 
Hampson,  and  their  heirs,  AU 
that  piece  or  parcel  of  ground 
situate,  lying,  and  being  on  the 
South  side  of  the  York  Boad,  in 
the  parish  of  St.  Mary,  Batterses, 
measuring,**  &c.  (describing  the 
ground  by  measurement  and  abut- 
tals), **and  which  said  piece  or 
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On  the  6tb  day  of  May  1857»  the  said  W.  Erwood  and 
£.  Carter,  conveyed  the  plaintiff's  house  to  J.  Griffin  in 
fee  simple,  under  whom  the  plaintiff  had  before  the  griev- 
ances complained  of  become,  and  has  since  continued  to  be 
and  is,  entitled  to  the  possession  of  the  said  house. 

Subsequent  to  the  conveyance  in  fee  to  the  said  G.  Payne 
and  other  trustees  as  aforesaid,  and  subsequent  to  the 
plaintiff  becoming  entitled  to  the  said  house,  the  defendant, 
by  the  direction  or  with  the  authority  of  the  said  trustees, 
who  were  then  and  still  are  possessed  of  the  said  land, 
began  to  build  on  the  said  land  so  conveyed  to  the  said 
trustees,  and  built  so  as  materially  to  obstruct  the  light  and 
air  coming  to  the  plaintiff's  said  windows  of  his  said  house. 

He  did  not  build  according  to  the  plan  mentioned  and 
referred  to  in  the  said  lease  to  the  said  trustees,  but  built  on 
another  and  different  plan,  which  was  sanctioned  by  the 
trustees.  Had  he  built  according  to  the  said  plan,  the  light 
and  air  coming  to  the  plaintiff's  said  windows  would  not 
have  been  obstructed  to  the  same  extent  as  they  are  by  the 
present  building,  though  such  light  and  air  would  have  been 
obstructed  to  some  extent. 

The  question  for  the  opinion  of  this  Court  is,  whether  or 

no  the  defendant  is  liable  to  the  plaintiff  for  obstructing  the 

light  and  air  coming  to  his  said  windows;    and  if  the 

defendant  is  so  liable,  whether  he  is  liable  for  the  whole  of 

the  said  obstruction,  that  is  to  say,  both  for  the  obstruction 

of  so  much  of  the  light  and  air  as  would  have  been  obstructed 

if  he  had  built  according  to  the  plan  mentioned  and  referred 

to  in  the  said  lease,  and  for  the  excess,  or  only  liable  for 

the  excess. 

parcel  of  ground  18,  for  the  better  all  houses,  onthonses,  buildings, 

identification  thereof,  more  parti-  rights,  members,  easements,  and 

cularly  described  in  the  ground  appurtenances  to  the  said  piece 

plan  tiiereof  drawn  in  the  margin  or  parcel  of  ground  and  premises 

of  these  presents :  Together  with  belonging  or  appertaining.*' 
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1862.  If  the  Court  shall  be  of  opinion  in  the  aflSnnative,  judg' 

ment  is  to  be  entered  for  the  plaintiff  on  the  issues  joined 
on  the  first  count  of  the  declaration  for  such  damages  as  an 
arbitrator  shall  find  and  costs,  and  the  arbitrator  is  to  assess 
the  damages  either  for  the  whole  obstruction  or  for  the 
excess  onlj,  according  to  the  judgment  of  the  Court. 

If  the  Court  shall  be  of  opinion  in  the  negative,  judgment 
is  to  be  entered  for  the  defendant  on  the  issue  joined  on 
the  second  plea,  with  costs  applicable  to  such  issue. 

Petersdofff^  Serjt.  (with  whom  was  Bonce),  forthe  plain- 
tiff.— The  covenant  in  the  lease  of  the  land  cannot  affect 
the  plaintiff's  right  to  the  free  and  uninterrupted  access  of 
light  and  air  to  the  windows  of  his  house.  Where  the 
owner  of  a  house  and  land  conveys  the  house  to  one  person 
and  the  land  to  another,  there  is  an  implied  reservation  of 
all  easements  enjoyed  by  him :  I^er  v.  Carter  (a).  The 
obligation  is  equally  binding  on  the  grantor  and  grantee 
and  persons  claiming  under  them.  The  rule  is  thus  laid 
down  in  Gale  on  Ekisements  (b)  : — *'  Upon  the  severance  of 
an  heritage  a  grant  will  be  implied ;  first,  of  all  those  con- 
tinuous and  apparent  easements  which  have  in  fiu:t  been 
used  by  the  owner  during  the  unity,  and  which  are  neces- 
sary for  the  use  of  the  tenement  conveyed,  though  they 
have  had  no  legal  existence  as  easements :  and  secondly,  of  all 
those  easements  without  which  the  enjoyment  of  the  several 
portions  could  be  had  at  all.  •  .  •  Cases  of  thb  nature, 
which  have  come  under  the  consideration  of  our  Courts, 
have  generally  been  treated  as  arising  from  the  application 
of  the  role  that  *no  man  can  derogate  from  his  own  grant.* 
This  maxim,  however,  although  consistent  with  the  doctrine 
stated,  is  insufficient  to  account  for  the  principle  that  the 
obligation  is  imposed  equally  on  the  grantee  and  the  g^ran- 
(a)  1  H.  &  N.  916.  (6)  Page  81,  82,  drd  ed. 
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tor.''  In  Palmer  v.  Fktcher  (a),  which  was  an  action  on  1862. 
the  case  for  stopping  lights,  it  appeared  that  a  man  erected  ^whitk' 
a  house  on  his  own  land,  and  afterwards  sold  the  house  to  _,■'• 
one  and  the  land  adjoining  to  another,  who  obstructed  the 
light  of  the  house ;  and  it  was  resolved  that,  though  it  was  a 
new  messuage,  yet  no  person  who  claimed  the  land  by  pur- 
chase, under  the  builder,  could  obstruct  the  lights  any  more 
than  the  builder  himself  could ;  who  could  not  derogate  from 
his  own  grant,  for  the  windows  were  a  necessary  and  essen- 
tial part  of  the  house."  It  is  true  that  in  Tenant  v.  Goodwin, 
as  reported  by  Lord  Raymond  (i),  Lord  HoU  said: — *'As 
to  the  case  of  Palmer  y.  Fktcher  ;  if,  indeed,  the  builder  of 
the  house  sells  the  house  with  the  lights  and  appurtenances, 
be  cannot  build  upon  the  remainder  of  the  ground  so  near 
as  to  stop  the  lights  of  the  house ;  and  as  he  cannot  do  it^ 
so  neither  can  his  vendee.  But  if  he  had  sold  the  vacant 
piece  of  ground  and  kept  the  house,  without  reserving  the 
benefit  of  the  lights,  the  vendee  might  build  against  his 
house.  But  in  the  other  case,  where  he  sells  the  house,  the 
vacant  piece  of  ground  is  by  that  grant  charged  with  the 
lights."  It  is,  however,  observed  in  Gale  on  Easements  (e), 
that  *Uhe  report  of  the  same  case  by  Salkeld({f),  who  was 
himself  counsel  in  the  cause,  is  silent  as  to  any  such  dictum, 
and  from  the  report  in  6  Mod.  314,  it  would  seem  that  the 
Court  only  expressed  a  doubt  on  the  point."  The  learned 
author  adds : — **  This  opinion  of  LordlToft,  if  indeed  it  can  be 
treated  as  such,  was  probably  founded  on  the  civil  law,  whereas 
the  doctrine  of  the  English  law  was  apparently  of  French 
origin.  The  Code  Civil  in  this  respect  merely  recognised  an 
ancient  provision  of  the  French  law  "  {e).  The  principle  is  this, 
that  the  grantor,  who  must  know  the  state  of  the  premises, 

(a)  1  Lev.  122.  (d)  1  Salk.  360. 

(6)  2  Ld.  Raym.  1093.  (c)  Potliier,Coutumed'Orl^n8. 

(c)  Page  84,  8rd  ed.  Introduction  an  Titre  XIII. 
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1862.  impliedly  reseires  all  easements  enjoyed  by  him,  and  the 
grantee  must  be  presumed  to  be  cognizant  of  their  existence 
and  that  the  grantor  intended  to  preaerre  them.  Suppose 
the  owners  in  fee  had  occupied  the  house  at  the  time  they 
sold  the  land,  the  inference  would  be  that  they  intended 
that  the  access  of  light  and  idr  should  not  be  obstructed. 
[Martin,  B. — No  doubt,  the  intention  of  the  grantors  was 
to  reserre  all  rights  in  respect  of  the  house,  subject  only  to 
the  derogation  (if  any)  by  building  on  the  land.]  The 
condition  of  the  property  must  be  regarded  at  the  time  of 
the  grant ;  and  if  it  is  then  burthened  with  an  apparent 
and  continuous  easement,  upon  its  severance  the  grantor 
impliedly  conveys,  and  the  grantee  takes,  subject  to  that 
easement.  In  Cox  v.  Matthews  (a),  Hak,  C.  J.,  said  :— 
<*  If  a  man  should  build  a  house  upon  his  own  ground,  and 
then  grant  the  house  to  A.  and  grant  certun  lands  adjoin* 
ing  to  B.,  B.  could  not  build  to  the  stopping  of  A.'s  lights  in 
that  case."  The  law  is  laid  down  in  similar  terms  by  HoU, 
C.  J.,  in  RoseweU  v.  Pryor  (ft).  Compton  v.  Richards  (c) 
decided  that  the  occupier  of  one  of  two  houses  built  nearly 
at  the  same  time,  and  purchased  of  the  same  proprietor, 
may  maintain  a  special  action  on  the  case  against  the  tenant 
of  the  other,  for  obstructing  his  window  lights  by  adding 
to  his  own  building,  however  short  the  previous  period  of 
enjoyment  by  the  plaintiff.  [^ChanneU,  B. — There  the  pro- 
perty, which  consisted  of  several  dwelling-houses,  was  sold 
under  a  condition  which  bound  each  purchaser  not  to  injure 
the  house  of  another  by  building  on  some  garden  land. 
There  Thomson,  C.  B.,  said  that  the  eflect  of  Palmer  ▼• 
Fletcher  is,  ^*  that  where  a  man  sells  a  house,  he  shall  not  after- 
wards be  permitted  to  disturb  the  rights  which  appertain  to 
it."]  In  Swansborough  v.  Coventry  {(£)  the  plaintiff  purchased 

(a)  1  Vent.  237.  289.  (c)  1  Price,  27. 

(&)  6  Mod.  116.  Id)  9  BiDg.  S05. 
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a  bouse  of  A.,  and  the  defendant  at  the  same  time  pur-  1862. 
chased  of  A.  the  adjoining  land,  upon  which  an  erection  of 
one  story  high  had  formerly  stood.  In  the  oonyeyance  to 
the  plaiutiffy  his  house  was  described  as  bounded  by  building 
ground  belonging  to  the  defendant;  it  was  held  that  the 
defendant  was  not  entitled  to  build  to  a  greater  height  than 
one  story,  if  by  so  doing  he  obstructed  the  plaintiff's  light 
There  Tindali  C.  J.,  in  deliTering  the  judgment  of  the 
Court,  said : — **  It  is  well  established  by  the  decided  cases, 
that  where  the  same  person  possesses  a  house,  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses 
the  adjoining  land,  and  sells  the  house  to  another  person, 
although  the  lights  be  new,  he  cannot,  nor  can  anyone  who 
claims  under  him,  build  upon  the  adjoining  land  ao  as  to 
obstruct  or  interrupt  the  enjoyment  of  those  lights."  The 
restricted  power  to  build  contained  in  the  lease  of  the  2nd 
October,  1855,  shews  that  it  was  in  the  contemplation  of 
both  grantor  and  grantee  that  no  building  should  be  erected 
on  the  land,  which  would  obstruct  the  free  access  of  light 
and  air  to  the  house.  It  must  be  assumed  that  the  grantee 
was  aware  the  grantor  intended  to  preserve  existing  rights. 
[Aforftfi,  B. — The  law  requires  that  agreements  in  respect 
of  any  interest  in  land  should  be  in  writing.  Pinnington  v. 
GaUand{a)  was  a  case  where  the  owner  of  several  closes 
had  executed  deeds  of  conveyance  to  three  purchasers  on  the 
same  day,  and  we  held,  upon  the  authorities,  that  although 
there  was  no  special  grant  or  reservation  of  any  particular 
way,  the  purchasers  were  entitled  to  rights  of  way.  But 
what  authority  is  that  for  saying  that  if  a  man  has  a  house 
and  a  piece  of  land  adjoining  it,  and  he  sells  the  land,  there 
is  an  implied  grant  that  the  purchaser  shall  not  build  upon 
it  so  as  to  obstruct  the  light  of  the  house  ?]    In  Glove  v« 

(a)  9  Ezch.  1. 
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Harding  (a),  this  Court  seems  to  have  considered  that  grants 
of  light  and  air  might  be  implied  on  the  severance  of  a 
property. 

Ltish  (with  whom  was  Fooks)  appeared  for  the  defendant, 
but  was  not  called  upon  to  argue. 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
should  be  for  the  defendant  My  brother  Peter&dmff  has 
cited  no  authority  for  the  precise  matter  which  he  has  ui^ged 
before  us,  and  I  think  that,  in  construing  a  conveyance  of 
land,  we  must  collect  what  the  parties  intended  from  the 
language  they  have  used.  It  seems  to  me  that  we  cannot 
look  into  the  lease  of  the  2nd  of  October,  1855,  for  it  is 
merged  in  the  fee,  a  conveyance  of  the  reversion  having 
been  made  to  the  lessees;  and  we  must  look  to  that  con- 
veyance alone  in  order  to  ascertain  the  rights  of  the  par- 
ties. In  that  conveyance  (Jk)  there  is  no  covenant  by  the 
purchasers  not  to  build  on  the  land  so  as  to  obstruct  the 
light  and  air  coming  to  the  windows  of  the  plaintiff's  house, 
nor  indeed  any  limitation  of  the  right  to  use  the  land.  I 
therefore  think  that  the  present  action  is  not  maintainable, 
and  the  defendant  is  entitled  to  our  judgment. 

Martin,  B. — I  am  of  the  same  opinion.  The  convey- 
ance {b)  of  the  reversion  in  fee  of  the  land  to  the  lessees  (who 
are  substantially  the  defendants)  is  in  the  most  general  terms. 
My  brother  Peter^dorff  contends,  that  notwithstanding  the 

(a)  27  L.  J.,  Ezcb.  286.    In  that  there  should  be  no  right  of  waj, 

this  case,  the  Court  having  taken  and  consequentlj  the  point  which 

time  to  consider  their  judgment  had  been  argued  did  not  arise,  and 

discovered,  on  examination  of  the  a  written  judgment  which  was 

lease  under  which  the  defendant  prepared  was  not  delivered, 
claimed,  that  it  expressly  provided         {h)  iln/e,  p.  724* 


Wilde,  B. — The  action  is  for  obstructiDg  the  light  and 
air  of  the  plaintiff's  house ;  and  it  is  contended  that  the 
(«)  1  Ley.  122.  (b)  2  Ld.  Raym.  1093. 

vol*  VII.— K.  8.  B  B  B 
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grant  of  the  land  in  those  terms,  the  purchasers  are  restricted  1862. 
in  their  use  of  it,  so  that  they  cannot  make  any  erection 
upon  it  which  obstructs  the  light  and  air  of  the  plaintiff's 
bouse.  I  know  of  no  authority  for  that  position.  There  is 
an  absolute  conveyance  of  the  land,  which,  as  against  the 
grantor,  gives  every  right  which  a  grantee  would  have,  that 
is,  to  use  it  in  a  lawful  way. 

Channell,  B. — I  entirely  agree.  The  argument  for  the 
plaintiff  has  dwelt  a  great  deal  upon  the  case  of  Palmer  v. 
Fktcher  (a),  but  that  case  is  explained  in  Tenant  v.  Good- 
^"^  (^)»  ^7  l^tA,  HoU^  who  said : — '*  If  indeed  the  builder 
of  a  house  sells  the  house  with  the  land  and  appurtenances, 
he  cannot  build  upon  the  remainder  of  the  ground  so 
near  as  to  stop  the  lights  of  the  house ;  and  as  he  cannot 
do  it,  so  neither  can  his  vendee.  But  if  he  had  sold  the 
vacant  piece  of  ground,  and  kept  the  house  without  reserv- 
ing the  benefit  of  the  lights,  the  vendee  might  build  against 
his  house.  But  in  the  jother  case,  where  he  sells  the  house, 
the  vacant  piece  of  ground  is  by  that  grant  charged  with  the 
lights."  I  think  that  is  the  true  view  of  the  case ;  and  it  does 
not  conflict  with  any  of  the  authorities  cited  Then  the  only 
point  for  our  consideration  is,  whether,  there  having  been 
prior  to  the  cotiveyance  in  fee  a  lease  containing  a  covenant 
to  build  in  a  particular  way,  that  lease  under  the  circum-. 
stances  makes  any  difference.  I  think  that,  having  reference 
to  the  fact  that  no  building  was  erected  under  that  lease, 
and  looking  at  the  time  when  the  building  was  erected,  vis. 
after  the  conveyance  in  fee,  the  lease  does  not  affect  the 
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defendant  had  no  right  to  build  in  the  way  he  has  built. 
Now  the  title  to  the  land  on  which  the  defendant  built  was 
obtained  from  the  owners  of  the  house,  the  light  of  which  is 
obstructed,  under  a  conveyance  executed  in  1856*  There 
had  been  a  previous  lease,  but  at  that  time  the  reversion  in 
fee  was  conveyed  to  the  lessees.  The  question  then  is, 
whether,  the  lessees  having  obtained  the  fee  in  1856,  there 
was  anything  to  prevent  them  from  building  on  the  land. 
As  my  brother  Martin  observed,  the  conveyance  to  them  is 
in  the  most  general  terms,  and  does  not  in  any  way  purport 
to  restrict  them  in  their  use  of  the  land. 

Then,  if  the  conveyance  does  not  restrict  them,  what 
does?  It  is  said  that  the  owners,  who  conveyed  to  them 
the  reversion  in  fee  of  the  land,  having  at  that  time 
themselves  the  use  of  the  neighbouring  house,  is  a  cip- 
cumstance  from  which  it  ought  to  be  implied  that  in  grant- 
ing, fully  and  freely  as  they  did,  the  land,  they  meant  to 
restrict  the  grantees  in  building  upon  it  No  authority 
has  been  cited  for  that  position.  The  only  authority 
that  at  all  approaches  that  view  is  the  case  of  PbadnfioH 
V.  Gattand{a)9  but  all  that  case  decided  is  that  the  Court 
might,  as  a  matter  of  law,  imply  a  reservation  of  a  way 
where  it  was  a  way  of  necessity.  To  this  extent  the  law 
has  gone ;  that  where  the  owner  of  a  close  surrounded  by 
his  land  grants  the  close  to  another  without  any  express 
reservation  of  a  way,  if  there  is  no  other  means  of  getting  to 
the  close,  the  law  will  imply  a  way  over  the  grantoi^s  land, 
as  incident  to  the  grant.  That  is  no  authority  for  implying 
in  this  case  a  restriction  upon  the  grantees  of  the  land, 
that  they  shall  not  build  upon  it  so  as  to  obstruct  the  light 
and  air  of  the  plaintiff's  house.  If  the  grantees  of  the  land 
might  have  built  upon  it  in  1856,  I  do  not  understand  how 
the  conveyance  of  the  house  in  1857  to  the  person  from 
whom  the  plaintiff  obtained  possession,  can  alter  the  case. 

(a)  9  Exch.  1. 


HILARY  TERM^    26   VICT.  733 

It  may  be  that  the  grantors  could  not  derogate  from  their  1862. 
grant  in  1856 ;  but  it  is  impossible  to  say  th^t  the  grant  in 
1857  in  any  way  derogated  from  the  rights  granted  in  1856. 
When  the  facts  are  understood,  this  is  to  my  mind  a  plain 
case.  For  these  reasons  I  think  that  the  defendant  is 
entitled  to  judgment. 

Judgment  for  the  defendant 


Rogers  v.  Mutton.  '^^'  ^' 

Declaration.— For  that,  on  the  Sth  May,  1860,  by   DeclMation 

•'  •'     on  a  deed, 

a  deed  then  made  between  the  plaintiff  of  the  one  part,  and  ^^f^ete  *.^® 

the  defendant  of  the  other  part,  in  consideration  of  the  sum  considention 

of  55/.  lent  and  advanced  to  the  plaintiff  by  the  defendant,  i^enTto^m 

and  in  consideration  of  such  further  sum  or  sums  of  money  J^^  ^gif^" 

as  might  be  thereafter  lent  by  the  defendant  to  the  plaintiff,  ^*^^^^^" 

the  plaintiff  assigned  and  transferred  unto  the  defendant  e^^*  s^^i^^ 

,  to  a  proviso 

certain  household  furniture,  plate,  linen,  china,  farming  for  redemption 

on  repayment 

Stock,  &c.,  of  the   plaintiff,  to  hold  the  same  unto  the  on  the  5th  of 
defendant  as  his  own  proper  goods,  chattels  and  effects,  «« or  at  such' 
subject  to  a  proviso  for  redemption,  that  if  the  plaintiff  ^time  a/the 
should  pay  or  cause  to  be  paid  unto  the  defendant  the  sum  g^^^^i. 
of  55/.,  together  with  such  further  sum  or  sums  as  might  point  for  pay- 
be  due  and  owine  to  the  defendant,  on  the  5  th  day  of  notice  in  ;wTi. 

°  \  ^  ting;"  with 

March,  1870,  or  at  such  earlier  day  or  time  as  the  defendant,  liberty  on 
or  his  attorney  or  agent,  should  appoint  for  payment  thereof  pa;irment  to 
by  notice  in  writing  sent  by  post  or  delivered  to  or  left  at  the  goods.— 

Breach:  that 
the  defendant  without  giving  the  plaintiff  notice  of  an  appointment  of  anj  reasonable  eaiiier 
day  than  the  5th  of  Mardi,  1870,  for  payment  of  the  money,  and  before  any  default  in  p^- 
ment,  seized  and  sold  the  plaintiff's  ffcxxu. — Pleas :  that  before  seizing  and  selling  the  goods, 
to  wit,  on  the  dOth  April,  1861,  the  defendant,  in  pursuance  of  and  under  the  provisions  in 
the  deed,  duly  gaye  the  plaintiff  a  notice  in  writing,  appointing  an  earlier  day  than  the  5th 
Harch,  1870,  for  payment  of  the  money,  to  wit,  at  two  o'clock  of  the  afternoon  of  the  30th 
April,  1861,  but  the  plaintiff  did  not  nay  the  same.— ^Te^,  that  the  plea  was  bad,  inasmuch 
as  a  notice  for  payment  on  the  same  oay  the  notice  was  eiyen  was  insufficient ;  and  also  that 
it  was  consistent  with  the  plea  that  the  seizure  and  sue  were  before  default  in  payment  at 
the  time  mentioned  in  the  notice. 

B  B  B  2 
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1862.       the  hoase  or  last  place  of  abode  in  England  of  the  plaintiff, 
then  and  in  that  case  the  deed  should  cease  and  be  Toid : 
Provided  that  if  default  should  be  made  in  payment  of 
the  said  sum,  or  any  part  thereof,  contrary  to  the  aforesaid 
proviso  &C.,  thereupon  it  ^ould  be  lawful  for  the  defendant 
or  his  agents  forthwith,  or  at  any  time  or  times  thereafter, 
to  enter  into  and   upon  any   lands,  dwelling-houses  and 
premises  of  the  plaintiff  and  to  take  possession  of  the  said 
goods,  chattels  and  effects,  (with  force,  if  necessary,  as  by 
breaking  open  the  house  door  &c.),  and  to  sell  the  same  or 
any  part  or  parts  thereof  &c.     And  the  siud  deed  also  pro- 
vided that  until  default  should  be  made  in  payment  of  the 
said  sum  of  money  thereby  secured,  it  should  be  lawinl  for 
the  plaintiff  to  hold,  possess  and  use  the  said  goods,  chattels 
and  effects,  without  hindrance  or  disturbance  of  the  defend- 
ant.— Averments:  that  the  defendant  afterwards  lent  and 
advanced  to  the  plaintiff  a  further  sum  of  50L,  but  that  the 
plaintiff  afterwards  duly  paid  to  and  satisfied  the  defendant 
a  large  part  of  the  whole  of  the  said  monies  lent  by  the  de- 
fendant to  the  plaintiff,  leaving  the  sum  of57L  10#.  only  due. 
— Breach :  that  the  defendant  afterwards,  without  sending 
by  post,  or  delivering  to  or  leaving  at  the  house  or  last  known 
place  of  abode  in  England  of  the  plaintiff,  any  notice  in 
writing  of  the  appointment  by  the  defendant  of  any  reason- 
able earlier  day  or  time  in  that  behalf  than  the  said  5th  day 
of  March,  1870,  for  the  payment  of  the  said  sum  of  57L 
10#.,  and  before  any  default  had  been  made  by  the  plaintiff 
in  payment  of  the  said  sum  of  57 il  lOs,  contrary  to  the  said 
proviso  &c.,  wrongfully  and  unjustly,  and  contrary  to  his 
covenant  in  that  behalf,  seized  and  took  possession  of  the 
said  household  furniture  &c.  of  the  plaintiff,  then  being  in 
and  upon  the  plaintiff's  dwelling-house  &&,  and  afterwards 
wrongfully  and  unjustly  sold  and  disposed  thereof  &c. 
Plea. — That  before  the  said  seizing  and  taking. possession 
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of  the  said  household  furniture  &c.  of  the  plaintiff  bj  him 

the  defendant,  and  before  the  selling  and  disposing  thereof 

by  him  the  defendant  as  in  the  declaration  mentioned,  to  »• 

MoTToir. 

wit,  on  the  30th  day  of  April,  a.  d.  1861,  he,  the  defendant, 
did,  in  pursuance  and  under  the  provisions  of  the  said  deed, 
duly  give  to  the  plaintiff,  by  delivering  the  same  at  his 
dwelling-house,  a  notice  in  writing  appointing^  an  earlier 
day  and  time  than  the  said  5th  day  of  March,  1870,  for  the 
payment  of  the  said  sum  of  57/.  lO^.  by  the  defendant,  to 
wit,  at  two  o'clock  of  the  afternoon  of  the  said  30th  day  of 
April  A.  D.  1861,  but  the  plaintiff  did  not  pay  the  said  sum 
of  57/.  10^.,  or  any  part  thereof,  in  puiisuance  of  the  said 
notice. 

Demurrer  and  joinder  therein. 

J.  Martin,  in  support  of  the  demurrer. — The  plea  is  bad, 
for  it  states  that  a  notice  to  pay  was  given  on  the  day 
appointed  for  payment,  which  is  unreasonable.    The  notice 
should  have  been  for  payment  in  a  reasonable  time,  so  as  to 
afford  the  plaintiff  an  opportunity  of  complying  with  it.    It 
is  evident  from  the  language  of  the  deed  that  the  parties 
contemplated  a  notice  for  payment  on  a  day  different  from 
that  on  which  the  money  was  to  be  paid.     Two  things  are 
requisite,  a  notice  to  pay  and  an  appointment  of  a  day  for 
payment     [Wilde,  B. — You  say,  if  this  notice  is  good  a 
notice  to  pay  in  five  minutes  would  be  good.]     This  is  in 
effect  a  notice  requiring  instant  payment     In  Com.*  Dig. 
tit  Pleader  (C)  74,  it  is  said,  **  Where  notice  is  necessary, 
it  ought  to  appear  that  it  was  given  in  due  time,  as  if  a  man 
promises  to  pay  as  much  as  he  disburses  at  such  a  fair, 
before  the  end  of  the  fair,  he  ought  to  allege  notice  of  his 
disbursements  given  before  the  end  of  the  fair,  otherwise  it 
is  too  late.**    [Martin,  6. — The  plea  is  badly  pleaded.     It 
alleges  that  before  the  seizure  the  plaintiff  gave  notice,  but 
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it  does  not  appear  that  the  seizure  was  after  two  o*dock  on 
the  day  appointed  for  payment] 

The  Court  then  called  on 


H.  T.  Cole,  to  support  the  plea. — The  plea  states  that 
before  the  seizure  the  defendant  did,  in  pursuance  and 
under  the  provisions  of  the  deed,  duly  give  to  the  plainti£F 
a  notice  appointing  a  day  for  payment.  That  must  mean 
a  due  notice  in  law.  [Wilde,  B. — The  plea  does  not  all^e 
that  the  plainti£P  made  default  in  payment  before  the 
defendant  seized  his  goods,  but  merely  that  notice  was  given 
before  the  seizure.  It  is  not  only  necessary  that  the  notice 
should  be  given,  but  also  that  there  should  have  been  a 
default  in  payment  at  the  time  named  in  the  notice.] 

Per  Curiam  (a). — The  defendant  may  have  liberty  to 
amend  within  a  week,  otherwise  judgment  for  the  plaintiff. 

Amendment  accordingly. 

(a)  PoOoek^  C.  B.,  Martin^  B.,  Ckam^  B^  and  WUde^B. 


Jan,  aa  BoLCH  v.  Smith. 

The  workmen  X  HE  first  count  of  the  declaration  stated  that  the  defend- 

ment  dock-  ADt,  before  and  at  the  time  of  the  happening  of  the  injury 

p^ittod  to  hereinafter  mentioned,  was  possessed  of  a  certain  mortar- 

watei^dloMta  ™^^  adjoining  or  near  to  a  certain  public  road  on  one  side 

erected  for 

their  aooommodatioii,  and  for  that  purpose  to  ose  certain  paths  across  the  dock-yazd.  The 
defendant^  a  government  contractor,  was  permitted  to  erect  in  the  dock-yard  certain  machinery 
for  the  puipose  of  his  work.  He  erectea  across  ftpftth  which  led  to  one  of  the  water-doeets 
a  reTolring  shafts  partly  covered  with  planks.  Tne  plainti^  a  workman  in  the  dock-yard, 
having  eone  along  this  path  to  the  water-closet,  on  nis  retain  stumbled,  and  on  patting 
out  his  hand  to  save  himself,  his  arm  was  caught  hy  the  shaft  and  lacerated.  There  waa 
another  path  alons  which  he  might  hare  gone,  but  the  one  he  used  was  the  more  convenient. 
—Held,  that  the  defendant  was  not  liable  for  the  injury,  since  he  was  under  no  obligation  to 
fence  the  shafts  and  the  defect  in  the  fencing  was  apparent 
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thereof,  and  also  of  a  certain  steam-engine  adjoining  or  near 
to  the  said  road  on  the  other  and  opposite  side  thereof;  and        ^ 
the  defendant  wrongfully  put,  placed  and  fixed,  and  caused  v. 

to  be  put,  placed  and  fixed,  in,  upon,  and  across  the  said 
road,  and  which  was  raised  above  the  surface  thereof,  a 
certain  shaft  between  the  said  steam-engine  and  the  said 
mill,  for  the  purpose  of  working,  and  which  at  the  time  of 
the  happening  of  the  said  injury,  was  being  used  by  the 
defendant  in  and  for  working  the  said  mill  and  other  works 
of  the  defendant ;  and  the  defendant  wrongfully  kept  and 
continued,  until  and  at  the  time  of  the  happening  of  the 
injury  hereinafter  mentioned,  the  said  shaft  there,  then  so 
raised  above  the  surface  of  the  said  road  and  obstructing  the 
said  road,  and  not  being  cased  over  or  otherwise  fenced, 
nor  any  means  being  used  so  as  to  prevent  injury  being 
caused  thereby  to  persons  passing  along  the  said  road  whilst 
the  same  was  being  used  by  the  defendant  for  the  purposes 
aforesaid.  And  the  plaintiff  says  that  he,  lawfully  being 
and  walking  in  and  upon  the  said  road,  did  accidentally,  and 
without  any  want  of  ordinary  caution  on  his  part,  slip  and 
fall  down  to  the  ground  in  and  upon  the  said  road  near  to 
the  said  shaft,  and  in  and  whilst  so  falling  his  left  arm 
accidentally,  and  without  any  want  of  ordinary  caution  on 
his  part,  came  in  contact  with  the  said  shaft,  which  was  then 
revolving  and  being  so  used  as  aforesaid,  and  by  reason  of  the 
premises  his  said  left  arm  was  by  the  said  shaft  greatly  crushed 
and  lacerated,  &c. — Second  count :  that  at  the  time  of  the 
happening  of  the  injury  hereinafter  mentioned,  the  plain- 
tiff was  lawfiiUy  in  and  passing  and  walking  upon  and  along 
a  certain  close  of  land  then  being  used  by  the  plaintiff,  and 
having  been,  and  being,  from  time  to  time  used  by  the 
plaintiff  and  divers  other  persons  as  a  road  or  footway  for 
certain  purposes,  with  the  consent  and  permission  of  the 
lawful  possessors  thereof;  and  the  defendant  was  possessed 
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1862.       of  a  certain  mortar-mill  adjoining  or  near  to  the  said  close 
^^"""""^      of  land  on  one  side  thereof,  and  also  of  a  certain  steam- 

BOLCH  ' 

V.  engine  adjoining  to  the  said  close  of  land  on  the  other  and 

opposite  side  thereof,  and  of  a  certain  shaft  between  the  said 
steam-engine  and  the  said  mill,  placed  upon  and  raised 
above  the  surface  of  the  said  close^  for  the  purpose  of  work- 
ing, and  which  at  the  time  of  the  injury  hereinafter  men- 
tioned was  used  by  the  defendant  in  and  for  working  the 
said  mill  and  other  works  of  the  defendant ;  and  the  de- 
fendant, well  knowing  the  premises,  then  carelessly,  negli- 
gently  and  improperly  kept  the  said  shaft  there  without 
being  [properly]  (a)  cased  over  or  [properly]  fenced,  and 
without  any  [proper  or  sufficient]  means  being  used  so  as 
to  prevent  injury  being  caused  to  persons  lawfully  passing 
upon  and  along  the  said  road  or  close  of  land  whilst  the 
said  shaft  was  being  used  by  the  defendant  for  the  purposes 
aforesaid. — (It  then  proceeded  to  state,  as  in  the  first  count, 
that  the  plaintiff,  whilst  he  was  lawfully  in  and  passing  and 
walking  upon  and  along  the  said  close,  and  using  the  same 
as  aforesaid,  accidentally  fell,  and  whilst  so  falling  his  left 
arm  came  in  contact  with  the  shaft  and  was  crushed  ) 

Pleas. — First :  not  guilty. 

Second:  to  first  count. — That  at  the  time  of  the  happening 
of  the  said  injury  there  was  no  public  road  adjoining  or  near 
to  the  said  mortar*mill  of  the  defendant  on  one  side  thereof, 
and  adjoining  or  near  to  the  said  steam-engine  of  the  de« 
fendant  on  the  other  and  opposite  side  thereof,  as  alleged. 

Third :  to  first  count — That  at  the  time  of  the  happening 
of  the  said  injury,  the  shaft  between  the  said  steam-engine 
and  the  said  mill  was  not  raised  above  the  surfece  of  the 
said  road  and  did  not  obstruct  the  said  road,  as  alleged. 

Fourth :  to  the  second  count — That  at  the  time  of  the 
happening  of  the  said  injury,  the  plaintiff  was  not  lawfully 

(a)  The  words  within  brackets  were  amendments  made  at  the  trial. 
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ID  and  passing  and  walking  upon  and  along  the  said  close  of        1862. 
land,  nor  was  he  then  using  the  same  as  a  road  or  footway 
with  the  consent  and  permission  of  the  lawful  possessors 
thereof,  as  alleged. 

Issues  thereon. 

At  the  trial,  before  CTianneH,  B.,  at  the  last  Hampshire 
Summer  Assizes,  the  following  fiicts  appeared. — The  plain- 
ti£F  was  a  millwright  employed  in  the  GoTemment  dock- 
yard at  Portsmouth.  The  defendant  was  a  contractor,  and 
had  been  engaged  for  some  time  in  enlarging  one  of  the 
docks.  The  men  employed  in  the  dock-yard  were  not 
allowed  to  leave  it  during  the  day,  and  water-closets  had 
been  built  for  their  use.  For  the  purpose  of  going  to  these 
water-closets,  they  had  permission  to  use  certain  paths  which 
crossed  the  dock^yard.  The  defendant  had  been  permitted 
to  erect  a  mortar-mill  for  the  purpose  of  his  work,  and  he 
built  an  engine-house  on  one  side  of  one  of  these  paths  and 
the  mortar-mill  on  the  other  side  of  the  path.  A  revolving 
shaft  which  connected  the  engine  with  the  mill  was  placed 
across  the  path  about  six  inches  above  the  level  of  the 
ground.  This  shaft  was  partly  covered  with  a  few  planks 
not  joined  together,  and  forming  an  incline  upwards  from 
the  ground,  so  that  a  barrow  could  be  wheeled  over  it 
The  shaft  had  been  on  that  spot  covered  or  uncovered  for 
five  years.  The  pIainti£P  had  gone  along  this  path  to  one 
of  the  water-closets,  and  whilst  returning  he  accidentally 
stumbled  when  near  the  shaft,  which  was  in  rapid  motion, 
and  on  reaching  out  his  hand  to  save  himself  his  left  arm 
was  caught  by  the  shaft,  and  so  much  lacerated  that  it  was 
necessary  to  amputate  it  There  were  two  other  paths  by 
which  the  plaintiff  might  have  reached  the  water-closet; 
but  the  one  he  used  was  the  shortest  and  most  convenient 
There  was  conflicting  evidence  as  to  whether  the  plaintiff 
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1862.        b^^  ^  ''%b^  ^o  ^^^^  ^^^  P^^l^  <>n  ^^^  ^^7  o^  ^^®  accident,  the 
defendant's  witnesses  stating  that  a  launch  took  place  on 
o.  that  day,  and  that  a  barrier  had  been  erected  to  prevent 

people  using  the  path. 

At  the  close  of  the  plaintiff's  case,  the  learned  Judge 
ruled  that  the  first  count  could  not  be  supported,  as  there 
was  no  evidence  that  the  path  along  which  the  plaintiff 
went  was  a  public  road.  It  was  then  submitted,  on  the  part 
of  the  defendant^  that  the  second  count  could  not  be  sup- 
ported, and  that  the  plaintiff  ought  to  be  nonsuited,  inas- 
much as  there  was  no  legal  obligation  on  the  defendant  to 
fence  the  shaft,  and  there  was  no  evidence  from  which 
such  a  duty  could  be  inferred ;  and  HoumeU  v.  Smyth  {a) 
was  relied  on.  The  learned  Judge  referred  to  Corby  v. 
Hill{b),  and  reserved  the  question  of  nonsuit  until  after 
evidence  on  behalf  of  the  defendant  had  been  given.  In 
the  course  of  the  defendant's  case  it  appeared  that  the  shaft 
had  been  fenced  to  some  extent  but  not  sufficiently,  and 
the  learned  Judge  allowed  the  plaintiff  to  amend  the  second 
count,  as  above  stated. 

At  the  close  of  the  defendant's  case,  the  learned  Judge 
proposed  to  leave  it  to  the  jury  to  assess  the  damages, 
supposing  the  plaintiff  had  a  right  of  action,  and  then  to 
nonsuit  the  plaintiff,  reserving  leave  for  him  to  move  to  set 
aside  the  nonsuit,  and  enter  the  verdict  for  the  amount 
assessed  by  the  jury.  The  plaintiff's  counsel  declined  to 
accede  to  this  course ;  whereupon  the  learned  Judge  left  it 
to  the  jury  to  say :  first,  whether  the  plaintiff  was  lawfiilly 
using  the  way  in  question  on  the  day  of  the  accident: 
secondly,  whether  the  defendant  was  guilty  of  negligence 
in  leaving  the  shaft  in  the  state  it  was  on  that  day.  The 
jury  answered  both  questions  in  the  affirmative,  and  they 

(a)  7  C.  B.,  N.  S.  731.  (6)  4  C.  B.,  N.  S.  556.. 
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added  that  they  found  ''that  the  shafl  was  not  sufficiently 
fenced  ;**  and  they  assessed  the  damages  at  230/.  A  verdict 
having  been  entered  for  the  plaintiff  for  that  amount, 

Coleridgey  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  learned  Judge  misdirected 
the  jury  in  not  telling  them  that  there  was  no  obligation  on 
the  part  of  the  def<^ndant  to  fence  the  shaft ;  and  also  that 
the  verdict  was  against  the  evidence. 


Montague  Smith  and  H.  T.  Cole  now  shewed  cause. — There 
was  no  misdirection.  The  plaintiff,  at  the  time  of  the  acci- 
dent, was  using  the  way  with  the  permission  of  the  owners 
of  the  soil.  The  defendant,  who  was  allowed  to  erect  a 
mortar-mill,  erected  it  in  a  manner  which  was  dangerous  to 
persons  passing  along  the  way;  it  was  therefore  his  duty 
to  keep  it  sufficiently  fenced.  It  is  true  that  the  plaintiff 
might,  by  going  another  way,  have  reached  the  water- 
closet  without  passing  by  the  machinery,  but  he  was  under 
no  obligation  to  do  so,  and  the  way  he  went  was  the  shortest 
and  most  convenient.  The  plaintiff  was  not  a  trespasser. 
In  Corby  v.  Hill  {a\  the  owner  of  land  having  a  private 
road  for  the  use  of  persons  coming  to  his  house,  gave  per- 
mission to  the  defendant,  who  was  engaged  in  building  on 
the  land,  to  place  materials  upon  the  road.  The  defendant 
availed  himself  of  this  permission  by  placing  a  quantity  of 
slates  there  in  such  a  manner  that  the  plaintiff  in  using  the 
road  sustained  damage ;  and  it  was  held  that  the  defendant 
was  liable  to  an  action.  Cockbum,  C.  J.,  there  said: — 
''  The  proprietors  of  the  soil  held  out  an  allurement  whereby 
the  plaintiff  was  induced  to  come  upon  the  place  in  ques- 
tion ;  they  held  out  this  road  to  all  persons  having  occasion 
to  proceed  to  the  asylum  as  the  means  of  access  thereto. 
Could  they  have  justified  the  placing  an  obstruction  across 

(a)  4  C.  B.,  N.  S.  556.  56dr' 
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1862,       ^^^  way,  whereby  bd  injury  was  occasioned  to  one  using  the 

*^^^^      ^fty  by  their  invitation?  Clearly  they  could  not.    ...    If 

V,  that  be  so,  a  third  person  could  not  acquire  the  right  to  do 

Smith* 

so  under  their  licence  and  permission."     IChanneU,  B. — A 

shopkeeper  may  in  one  sense  be  said  to  allure  people  into  hb 
shop ;  and  if  a  customer,  being  about  to  enter  it,  fell  through 
the  hole  used  for  shooUng  coals  into  the  cellar  in  conse- 
quence of  its  being  insufficiently  covered,  the  shopkeeper 
might  be  liable.  There  may  be  a  distinction  between  a  bare 
permission  and  an  allurement.  Hlldef  B. — Suppose  a  person 
gives  another  permission  to  walk  across  his  yard  in  which 
he  has  placed  a  quantity  of  stones,  and  the  latter  on  a  dark 
night  tumbles  over  them,  would  the  former  be  liable?]  The 
defendant  having  neglected  properly  to  fence  dangerous 
machinery,  is  equally  liable  as  a  person  who  keeps  a  danger- 
ous animal  The  plaintiff  had  a  right  to  the  use  of  the  way 
unobstructed.  In  Corby  v.  Hill  (a),  Wilks,  J.,  said : — **  The 
question  is,  whether  there  is  any  legal  remedy  for  a  person 
lawfully  using  the  road,  to  whom  injury  results  from  the  act 
of  a  third  person  in  negligently  placing  an  obstruction  upon 
the  road.  I  should  have  thought  that  the  bare  statement  of 
the  proposition  was  enough.  The  defendant  had  no  right 
to  set  a  trap  for  the  plaintiff.  One  who  comes  upon  another's 
land  by  the  owner's  permission  or  invitation  has  a  right  to 
expect  that  the  owner  will  not  dig  a  pit  thereon,  or  permit 
another  to  dig  a  pit  thereon,  so  that  persons  lawfully  coming 
there  may  receive  injury.  That  is  so  obvious  that  it  is 
needless  to  dwell  upon  it."  [Wilder  B. — If  A.  gives  B.  per- 
mission to  cross  his  yard  in  which  there  are  several  ways, 
and  there  is  a  pit  in  the  yard  which  is  usually  covered,  but 
on  a  particular  night  it  being  uncovered  B.  falls  into  it,  I 
can  understand  that  A*  would  be  liable.  But  if  the  hole 
has  always  been  uncovered,  and  B.  in  broad  day  walks  into 

(a)  4  C.  B.,  N.  S.  556.  567. 
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it>  would  A.  be  liable  ?  Martin^  B.,  referred  to  Seymour  v. 
Maddox  (a).  Pollock^  C.  B. — The  plaintiff  was  Dot  obliged 
to  go  that  way,  and  if  he  chose  to  use  it  he  must  do  so  with 
the  danger  attached  to  it.  The  authorities  sanctioned  his 
use  of  it  so  far  that  he  might  use  it  at  his  peril.]  In 
JEhunsell  v.  Smyth  {b)f  it  was  held  that  an  owner  of  land  is 
under  no  legal  obligation  to  fence  an  excavation  therein, 
unless  it  is  made  so  near  to  a  public  road  or  way  as  to  con- 
stitute a  public  nuisance;  but  that  case  is  distinguishable, 
for  there  the  quarry  was  on  waste  land.  The  provision  of 
the  7  &  8  Vict.  c.  15,  ss.  24,  25,  with  respect  to  actions  for 
injury  caused  by  unfenced  machinery,  has  not  abrogated  the 
common  law  right  to  sue :  Caswell  ▼•  Worth  (c).  In  Camr 
man  ▼•  The  Eastern  Counties  Railway  Company  (fy  where  it 
was  held  that  the  defendants  were  not  liable  for  injury  caused 
to  the  plaintiff  by  falling  over  a  weighing  machine  standing 
on  the  platform  of  their  railway,  the  declaration  contained 
no  averment  that  the  plantiff  was  lawfully  there ;  and  the 
accident  was  caused  by  his  being  driven  by  the  crowd 
against  the  machine.  This  case  is  within  the  principle  of 
the  decision  in  Cowley  v.  7%e  Corporation  of  Sunderland  («). 

Coleridge  and  Thring  appeared  in  support  of  the  rule,  but 
were  not  called  upon  to  ai^gue. 

CuANNELL,  B. — I  am  of  opinion  that  the  rule  must  be 
absolute  for  a  new  trial  The  declaration  contains  two  counts. 
The  first  is  founded  on  this — that  the  road  across  which 
the  shaft  was  placed  was  a  public  road.  I  thought  there 
was  no  evidence  of  that,  and  ruled  that  the  plaintiff  could 
not  recover  on  that  count     The  second  count  was  sub- 

(a)  16  Q.  B.  326.  (cQ  4  H.  &  N.  781. 

(6)  r  C.  B.,  N.  S.  731.  (0  6  H.  &  N.  565. 

(c)  5  £.  &  B.  849.    . 
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1862.  siandally  the  same  as  the  first,  except  that  it  described  the 
shaft  as  being  placed  across  a  certain  close  of  land  used  as 
a  road  or  footway^  and  along  which  the  plaintiff  was  law- 
fully passing  with  the  permission  of  the  possessors  thereof 
It  was  objected  that  the  plaintiff  could  not  recover  on  the 
second  count,  because  there  was  no  obligation  on  the  part 
of  the  defendant  to  fence  the  shaft.  I  diought  that  the 
case  of  CaHnf  y.  Hill  (a)  presented  some  reason  for  assu- 
ming that  the  objection  was  good,  but  thinking  that  the 
defendant  might  possibly  succeed  upon  the  fiusts^  I  thought 
it  the  better  course  to  hear  the  evidence  on  both  sides^  and 
reserve  the  question  of  nonsuit  until  the  close  of  the  defend- 
ant's  case.  The  plaintiff's  counsel  then  refused  his  assent  to 
my  directing  a  nonsuit  and  reserving  the  question,  and  that 
is  the  reason  why  the  matter  comes  bef<Ke  the  Court  in  die 
present  shape. 

The  case  resolves  itself  into  this: — ^Was  there,  upon  the 
evidence,  any  obligation  on  the  part  of  the  defendant  to 
fence  the  shaft  ?  Because  if  not  I  was  wrong  in  leaving  any 
question  to  the  jury,  and  there  was  a  misdirection.  On  full 
consideration  I  am  clearly  of  opinion  that  the  defendant  was 
under  no  obligation  to  fence  the  shaft.  The  case  falls  within 
the  law  as  explained  in  Homuell  v.  Smith  (ft).  We  must 
assume  that  the  plaintiff  was  not  a  trespasser,  and  that  he 
was  using  the  road  with  the  permission  of  the  owners  of  the 
soil,  but  he  was  not  obliged  to  use  it,  for  there  were  two 
other  ways  to  the  same  place  though  less  convenienL 
Corby  v.  Hill  (a)  is  to  my  mind  distinguishable.  In  that 
case  permission  was  given  to  the  defendant  to  place  mate- 
rials on  a  private  road,  and  the  plaintiff,  as  one  of  the 
public,  had  a  right  to  use  the  road  on  which  the  defendant 
had  placed  a  quantity  of  slates. 

But  it  is  argued  that,  supposing  the  defendant  was  under 
(a)  4  C.  B^  N.  S.  556.  (h)  7  C.  B.,  N.  S.  731. 
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DO  obligation  to  fence  the  shaft,  yet  inasmuch  as  he  had  1862. 
done  so^  and  had  put  up  an  insufficient  fence^  he  was  liable. 
There  might  have  been  some  force  in  that  argument  if  the 
insufficiency  of  the  fencing  was  unseen,  but  on  the  con- 
trary it  was  apparent.  If  the  defect  had  not  been  vbible 
the  case  would  be  within  the  observations  of  JFUks^  J.,  in 
Corby  v.  HUl  (a).  Here  the  jury  have  found  that  there 
was  an  insecure  fencing,  and  if  the  defendant  was  under  no 
obligation  to  fence  at  all,  he  is  not  liable  because  he  has  put 
up  some  fence  or  covering  which  was  insufficient.  No  more 
liability  can  attach  to  him  than  if  he  had  put  up  no  fence 
at  all.  It  appears  to  me  that  the  objection  ought  to  have 
prevailed  at  Nisi  Prius,  and  I  was  wrong  in  not  having 
nonsuited  the  plaintiff. 

Mabtin,  B. — I  am  of  the  ^me  opinion.  The  real  ob- 
jection to  this  action  is  that  the  plaintiff  has  failed  to 
establish  that  there  was  any  obligation  or  duty  on  the  part 
of  the  defendant  to  have  this  path  in  any  other  condition 
than  it  was  at  the  time  of  the  accident  That  should  have 
been  established  in  some  way.  If  the  plaintiff  could  have 
shewn  any  such  obligation  on  the  part  of  the  defendant  he 
would  have  made  out  a  case,  but  that  was  a  condition  pre- 
cedent, and  the  plaintiff  has  wholly  failed  to  do  sa  The 
defendant  had  a  right  to  erect  the  machinery,  to  erect  it  in 
the  place  he  did,  and  to  work  it  in  the  manner  he  was  doing. 

Then  what  is  the  true  condition  of  the  plaintiff?  It 
is  said  that  he  had  a  right  to  go  along  the  path  across 
which  the  machinery  was  erected,  for  he  was  a  workman 
employed  in  the  dockyard,  and  had  liberty  to  use  the 
water-closet  But  that  is  a  fallacious  argument.  It  is  true 
the  plaintiff  had  permission  to  use  the  path.  Permission 
involves  leave  and  licence,  but  it  gives  no  riffht    If  I  avail 

(a)  4  C.  B.,  N.  S.  656. 
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myself  of  permission  to  cross  a  man  s  land,  I  do  so  by  virtue 
of  a  licence,  not  of  a  right  It  is  an  abuse  of  language  to 
call  it  a  right :  it  is  an  excuse  or  licence,  so  that  the  party 
cannot  be  treated  as  a  trespasser.  Inasmuch  as  there  was 
another  way  by  which  the  plaintiff  might  have  gone,  but 
voluntarily  chose  the  one  which  was  out  of  order,  I  think 
he  has  no  right  of  action  against  the  defendant,  and  that 
he  ought  to  have  been  nonsuited  at  the  trial 

Wilde,  B. — I  am  of  the  same  opinion.  It  is  of  im- 
portance in  all  these  cases  that  the  &cts  upon  which  the 
decisions  are  based  should  be  made  plain.  The  plaintiff 
was  one  of  a  number  of  persons  who  obtained  leave  and 
licence  from  the  dock-yard  authorities  to  cross  the  yard  from 
one  place  to  another.  The  defendant  had  permission  from 
the  same  authorities  to  put  uj)  certain  machinery  in  the  yard. 
The  plaintiff  while  walking  along  the  usual  track  fell  down, 
not  by  reason  of  any  obstruction,  but  in  consequence  of 
stumbling,  and  in  trying  to  save  himself,  his  arm  came  in 
contact  with  a  revolving  shaft  and  was  lacerated. 

I  will  decide  the  case  as  if  it  were  a  question  between 
the  plaintiff  and  the  owners  of  the  yard,  because  if  they 
are  not  responsible  for  putting  up  the  shaft,  a  fortiori  the 
defendant  is  not  Then,  was  there  any  obligation  on  the 
owners  of  the  yard  not  to  put  up  machinery  that  might  b^ 
dangerous  to  persons  crossing  it  l  None  of  the  fects  tend 
to  shew  that  any  such  obligation  existed.  If  what  was  put 
up  was  an  obstruction  to  any  person  who  used  that  way,  the 
only  consequence  would  be  that  he  would  have  to  go  another 
way.  That  being  so,  it  appears  to  me  that  this  action  cannot 
lie,  because  I  agree  that  it  is  founded  upon  a  duty,  and 
none  exists. 

That  disposes  of  the  case ;  but  I  will  add  that  I  do  not  mean 
to  say  that  if  the  defendant  had  made  a  hole  in  the  yard. 
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and  had  covered  it  in  a  way  that  was  insufficient,  but  which 
appeared  to  be  sufficient,  he  would  not  have  been  liable. 
Rut  here  there  was  nothing  of  that  character.  The  danger 
was  open  and  visible;  there  was  nothing  which  could  be 
called  a  « trap." 

PoLiiOCK,  C.  B-,  concurred. 

Rule  absolute  for  a  new  trial 


Singleton  v.  Williamson.  j^  22. 

XJECLARATION.— For  that  the  defendant  detained  Betinnewiii 
from  the  plaintiff  the  plaintiff's  cattle,  to  wit,  two  bullocks,  refusal  to  de- 
whereby  they  were  injured,  and  the  plaintiff  was  put  to  aite^^   ^ 
costs  in  and  about  endeavourmg  to  procure  a  return  of  ^^^f^hero 

them.  ^®  tender  of 

amends  is 

Plea. — That,  before  and  at  the  time  of  the  alleged  deten-  after  the 

impounding. 

tion,  the  defendant  was  lawfully  possessed  of  closes  of  land 
situate  in  the  parish  of  Gosforth  in  the  county  of  Northum- 
berland :  and  because  the  said  cattle  were  then  wrongfully 
in  the  said  closes,  doing  damage  there  to  the  defendant,  and 
eating  and  depasturing  and  treading  down  the  corn,  grass, 
and  herbage  of  the  defendant  there  then  growing,  the 
defendant  then  seized  and  took  the  said  cattle  in  the  said 
closes,  so  doing  damage  as  aforesaid,  as  a  distress  for  the 
said  damage,  and  led  and  drove  the  same  out  of  the  said 
closes  in  which  &c,  to  a  certain  common  pound,  and  there 
impounded  the  same,  and  kept  the  same  impounded  there, 
pursuant  to  the  statute  in  such  case  made  and  provided, 
until  the  plaintiff  paid  the  said  costs  to  have  the  same 
released,  as  and  for  and  the  same  being  a  reasonable  satis- 
faction for  the  said  damage  so  done,  as  it  was  lawful  for  the 

VOL,  VII. — N.  S.  C  C  C  EXCH. 
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defendant  so  to  do  for  the  eanse  aforesaid,  he  the  defendant 
using  no  unnecessary  force  or  violence    and  doing  no 


^'  unnecessary  damage  on  soch  occasion,  which  is  the  aDeged 

detention  &c. 

Replication. — That  after  the  defendant  had  soimpoanded 
the  said  cattle,  the  plaintiff  was  ready  and  willing  and  then 
tendered  and  offered  to  pay  to  the  defendant  the  sum  of 
IL2m,  4<f.,  which  said  sum  was  a  reasonable  and  sufficient 
satisfaction  and  amends  for  the  damage  done  by  the  cattle 
as  in  the  plea  mentioned ;  and  all  that  the  defendant  was 
entitled  to  detain  the  said  cattle  for;  and  all  things  were 
done  and  happened  to  make  the  said  tender  a  good  tender, 
and  to  entitle  the  phuntiff  to  sue  the  defendant  for  the 
subsequent  detention  hereinafter  mentioned*  And  the 
plaintiff  says  that  the  defendant  would  not  accept  the  said 
sum  of  1/.  2s.  4d.,  when  so  tendered  as  aforesaid,  but  after- 
wards wrongfully  detained  the  said  cattle  from  the  pbuntifl^ 
which  is  the  detention  complained  o£ 
Demurrer  and  joinder  therein. 

Edward  James^  {KempJay  with  him),  in  support  of  the 

demurrer. — The  replication   is    bad.      In    PUkmgtcn    ▼• 

Hastings  {a),  **  all  the  Court  held  that  the  tender  came  too 

late  after  the  impounding,  for  being  lawfully  impounded, 

they  were  in  cu8todi&  legis,  and  the  party  who  distrained 

had  not  any  interest  in  them,  nor  authority  to  deliver  them.** 

l^MartiUf  B. — How  is  the  owner  to  get  back  his  cattle?    He 

.admits  that  they  have  done  damage    and  he  tenders 

sufficient  amends,  why  is  he  not  to  have  them?]    The 

proper  course  is  to  replevy.  The  law  is  thus  stated  in  The  SSx 

Carpenters'  Case  (A),  by  Lord  Cohe^  who  says  **  Note,  reader, 

this  difference  that  tender  upon  the  land  before  the  distress 

makes  the  distress  tortious ;    tender  after  the  distress  and 

(a)  Cro.  Eliz.  813.  (&)  8  Bep.  146  a,  147  a. 
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before  the  impounding  makes  the  detainer,  and  not  the        1862. 
taking  wrongful ;  tender  after  the  impounding  makes  neither     y'^ — ' 

.  SXNOXtXTON 

the  one  nor  the  other  wrongful,  for  then  it  comes  too  late,  v, 

because  then  the  cause  is  put  to  the  trial  of  the  law,  to  be 
there  determined''  In  JTiamas  v.  Harries  (a\  the  Court 
treated  it  as  settled  law  that  a  tender  after  impounding  is 
too  late.  By  the  23rd  section  of  The  Common  Law  Pro- 
cedure Act,  1860,  a  plaintiff  in  replevin  may,  in  answer  to 
an  avowry,  pay  money  into  Coiut  in  satisfaction*  The 
reason  for  that  alteration  in  the  law  was  that  a  tender  after 
impounding  was  too  late :  Day's  Common  Law  Procedure 
Acts,  p.  273,  note. 

The  Court  then  called  on 

MeUish  ( T.  Jones  with  him),  to  support  the  replication. 
— No  case  has  decided  that  detinue  will  not  lie  upon  the 
distrainor's  refusal  to  restore  the  cattle  upon  the  distrainee 
tendering  the  amount  of  the  damage  after  the  impounding. 
In  the  passage  cited  from  The  Six  Carpenter^  Case  (&), 
Lord  Coke  goes  on  to  say,  **  But  after  the  law  has  determined 
it,  and  the  avowrant  has  return  irreplevisable,  yet  if  the 
plaintiff  makes  him  a  sufficient  tender  he  may  have  an 
action  of  detinue  for  the  detainer  after :  or  he  may,  upon 
satisfiiction  made  in  Court,  have  a  writ  for  the  redelivery  of 
his  goods ;  and  therewith  agree  the  said  books  in  18  Hen.  4, 
17  b.,  14  H.  4. 4,  Reffistr'  Judic'  37,  45  E.  3,  9,  and  all  the 
books  before."  If  then  detinue  will  lie  after  judgment  in 
replevin  it  is  difficult  to  see  why  it  should  not  lie  before,  for 
the  amount  of  the  damage  done  by  the  cattle  would  not  be 
assessed  in  the  action  of  replevin,  but  the  judgment  would 
be  either  for  the  plaintiff  with  damages  for  the  detention  of 
the  cattle,  or  for  the  defendant,  that  he  have  a  return  of  the 
(a)  1  Man.  &  G.  695.  (h)  8  Rep.  147  b. 

c  c  c  2 
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V. 

Willi  AM80H. 


1862.       cattle  irreplevisable^  with  such  damages  as  he  has  sustained 
SnsoLETON     ^^  '^®  delay  of  his  remedy  in  consequence  of  the  replevin. 
Therefore^  after  judgment  of  a  return  irreplevisable,  the 
distrainee  would  still  have  to  tender  a  sum  sufficient  to 
satisfy  the  damage  done  by  the  cattle.  To  meet  the  difficulty 
in  the  case  of  rent,  the  17  Car.  2,  c  7,  s.  2,  enables  a  jury 
to  find  the  amount  due.     [^Martin,  B. — ^A  person  impounds 
cattle  damage  feazant :  before  the  owner  can  get  them  back 
by  tendering  the  amount  of  the  damage,  he  is  obliged  to 
bring  an  action  of  replevin,  in  which,  if  the  distress  be  law- 
ful, he  must  fail  and  the  cattle  be  returned  to  the  dbtrainor, 
and  then,  upon  a  refusal  to  redeliver  them  after  a  sufficient 
tender,  detinue  will  lie.   That  being  so,  I  cannot  understand 
why  it  should  not  lie  before  replevin.]      In    Gulliver  ▼. 
Cosena  (a)  it  was  held  that  an  action  for  money  had  and 
received  would  not  lie  to  recover  back  an  excessive  snm 
demanded,  and  paid  under  protest,  in  respect  of  a  distress 
damage  feazant,  but  that  the  proper  course  was  to  bring 
detinue.     There  Tindal,  C.  J.,  said : — **  In  the  event  of  the 
defendant  refusing  to  accept  the  sum  tendered,  and  deliver 
up  the  sheep,  he  (the  plaintiff)  should  have  brought  detinue." 
The  reporter  indeed  adds,  in  a  note,  **  Id  est,  upon  a  tender 
before  impounding.**    There  is  no  reason  why  the  distrainee 
should  go  through  the  useless  ceremony  of  bringing  an  action 
of  replevin,  when  he  must  nevertheless  make  the  tender  in 
order  to  get  back  his  cattle. 

.  JameSf  in  reply,  referred  to  Gljpm  v.  TTiomas  (b)  and  Ladd 
▼•  ITiomas  (c). 

Pollock,  C.  B.— I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment.     In  Gulliver  v.  Cosem  (a),  Mauk,  J., 

(a)  1  C.  B.  788.  796.  (h)  1 1  Exch.  870. 

(c)  12A.&E.  117. 
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said: — *'  The  defendant  had  an  undoubted  right  to  distrain 

the  plaintiflP's  sheep,  and  to  keep  them  until  the  damage 

done  was  satisfied.     If  a  suflScient  tender  had  been  made  9. 

.  ,  W1LLIAM80H, 

before  the  impounding  the   defendant  would  have  been 

bound  to  restore  them,  otherwise  not.*'  Therefore  upon  the 
question  now  before  us,  mj  brother  Maule  clearly  and  dis- 
tinctly propounded  a  legal  proposition  which  was  assented 
to  by  the  whole  Court;  viz.,  that  after  impounding  the 
distrainor  is  entitled  to  hold  the  distress,  notwithstanding 
a  sufficient  tender  of  the  damage ;  and  it  is  by  no  means 
clear  that  the  Chief  Justice  did  not  mean  (as  stated  by  the 
learned  reporter)  a  tender  before  impounding.  After  the 
authorities  on  the  subject  for  so  long  a  period,  I  do  not  see 
how  we  can  decide  differently.  I  do  not  concur  in  the 
disapprobation  expressed  by  my  brother  Martin.  I  can  well 
understand  that  a  tender  of  damage  after  impounding  may 
be  as  vicious  as  a  tender  of  a  debt  after  action  brought. 
In  such  case  the  creditor  may  well  say,  **  I  have  brought  my 
action,  pay  the  money  into  Court,  do  not  tender  it  after  I 
have  called  in  the  aid  of  the  law  to  recover  it."  The 
doctrine  of  a  tender  after  impounding  seems  to  me  analogous 
to  that.  For  these  reasons  I  am  of  opinion  that  the  defend- 
ant is  entided  to  judgment. 

Martin,  B. — No  doubt  such  is  the  law,  but  it  is  very 
unsatisfactory.  A  valuable  animal  may  have  done  damage 
to  an  inappreciable  extent,  by  straying  into  a  field  on  a  dry 
day,  and  if  he  is  impounded  the  owner  has  no  means  .of 
getting  him  out  until  after  he  has  brought  an  action  of 
replevin.  That  state  of  the  law  is  not  remedied  by  the 
23rd  section  of  the  Common  Law  Procedure  Act,  I860. 

Channell,  B. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment.     It  is  clear  from  the  authoriiics 
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that  a  tender  after  impoanding  is  too  late.    My  brother 
Martin  does  not  saj  that  sodi  is  not  the  law^  bat  only 
»•  that  he  does  not  comprehend  the  principle  on  which  it 

WiLLIAMtOM 

proceeds.  It  may  be  founded  cm  this,  that  after  the  goods 
are  in  the  custody  of  the  law,  a  tender  to  the  distramor  is 
insufficient.  Whether  that  be  so  or  not,  the  authorities  are 
too  strong  to  be  resisted* 

Then  the  only  question  is  whether  there  is  any  distinc- 
tion as  to  the  right  to  maintain  detinue.  I  agree  with  what 
was  said  by  Mauk,  J.,  in  GtdUver  ▼•  Cosens  (a).  The 
dictum  of  the  Chief  Justice  was  not  necessary  for  the 
decision  of  that  case,  and  the  other  members  of  the  Court 
did  not  proceed  on  that  ground.  It  seems  to  me  that 
under  these  circumstances  the  action  of  detinue  stands  in 
the  same  position  as  trespass  or  case. 

WoLDE,  B. — I  am  also  of  opinion  that  a  tender  after 
impounding  is  too  late.  We  could  not  hold  thb  replication 
good  without  inft'acting  that  rule  of  law.  Whilst  it  is  so, 
whatever  practical  inconvenience  may  exist  we  cannot  de- 
cide in  favour  of  the  plaintiff. 

Judgment  for  the  defendant 

(a)  1  C.  B.  788. 
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1862. 


Bealet  v.  Stuart  and  Another.  •^^'*-  -2- 

Declaration.— That  heretofore,  to  wit,  on  the  18th  The  plaintiff 

agreed  to  let, 

day  of  August  a.d.  1860,  the  plaintiff  and  defendants  agreed  and  the  de- 
fendants to 
together  in  the  words  and  figures  following,  that  is  saj:^^^  take,  for  one 

''Manchester,  August  18,  1860.       stipulated 

"  Memorandum  of  agreement,  whereby  Messrs.  Bealey"  ^orks^Sd^ 

(meaning  the  plaintiff)  "agree  to  let,  and  Messrs.  Stuart  ^^^"e^fain- 

and  Edwards,  of  Smith  wick"  (meaning  the  defendants),  Ijf*^^*^ 

"  agree  to  take,  for  the  term  of  one  year  from  Michaelmas  the  defendants 

the  whole  of 

next,  at  the  yearly  rent  of  60/.  payable  quarterly,  the  works  the  chl(»ine 

fitill'Waste  as 

and  two  outbuildings  and  cottage  situate  at  Radcliffe  Close,  it  came  from 
and  known  as  the  Higher  Works,  Radcliffe  Close.    And  the  nei^er  adding 
said  Messrs.  Bealey  and  Co.  further  agree  to  supply  to  the  J^^hing^om 
said  Messrs.  Stuart  and  Edwards  the  whole  of  the  chlorine  ^ofla™»  *^ 

the  rate  of 

Still-waste  as  it  comes  from  their  stills,  neither  addine  to  nor  ^s.  6rf.  for 

'  ®  every  21  cwt. 

taking  anything  from  the  same,  at  the  rate  of  28.  6d.  for  ofvasteso 

supplied,  with 

every  21  cwt  of  waste  so  supplied,  with  the  understanding  the  under- 

that  the  said  Stuart  and  Edwards  are  to  have  the  option  of  the  defendants 

taking  a  lease  of  the  said  premises  for  seven  or  fourteen  th^option  of 

years  at  the  same  rent,  if  they  shall  feel  disposed  so  to  do>  t^^^^^  ^^^ 

within  three  months  from  the  date  hereof;  and  that  Messrs.  f^^J^^^  ^l^^ 

Bealey  are  to  clean  the  interior  of  the  said  buildings,  and  at  the  same 

to  keep  them  wind  and  weather  tight  during  the  term  hereby  should  feel 

disposed  so  to 

agreed  on.     The  rent  before  mentioned  to  include  the  use  do,  within 

Ml  1.1  11^  1.  three  months 

of  the  water  to  dnve  the  water-wheel  (except  at  such  times  from  the  date 
as  it  cannot  be  spared  by  Messrs.  Bealey  without  injury  to  the'piaintiff 

agreed  not  to 
use  or  injure  or  part  with  any  of  the  still-waste  except  to  the  defendants,  so  long  as  they 
should  hold  the  said  works. — Held,  that  the  defendants  were  bound  to  accept  and  pay  for  the 
whole  of  the  plaintiff's  chlorine  still-waste  during  the  year  or  such  further  term  as  they 
should  hold  the  works,  and  that  it  was  no  answ'er  to  an  action  for  not  accepting  it,  that  the 
defendants'  manufacture  failed  and  was  discontinued,  and  the  chlorine  still-waste  proyed 
useless,  and  was  no  longer  necessar}'  for  their  manufacture. 
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1862.        their  own  manufactory);  all  the  fittings  and  things  to  remain 

)^^^^^^      on  the  premises;  and  Messrs.  Stuart  and  Edwards  are  to 

V.  have  the  use  of  the  water-wheel  and  also  a  free  rieht  of  way 

Stoaet.  ,  ^  -^ 

at  all  times  to  the  said  works.     And  Messrs.  Bealej  agree 

not  to  use  or  injure  or  part  with  any  of  the  still- waste* 
except  to  Messrs.  Stuart  and  Edwards,  so  long  as  they  shall 
hold  the  said  works.  Messrs.  Stuart  and  Edwards  under- 
take to  prevent  nuisance,  so  far  as  in  them  lies,  and  not  to 
damage  the  water  bj  rendering  it  so  acid  as  to  injure  the 
machinery"  (iron  work)  "of  Messrs.  Bealey  and  Co.  If 
any  dispute  should  arise  between  the  parties  hereto,  such 
dispute  to  be  submitted  to  referee,  and  the  award  of  referee 

to  be  binding. 

(Signed)    «  W.  M«Farlane  for 

«  Stuart  and  Edwards."  *'  R.  Bealey  and  Co.** 

"  Messrs.  Stuart  and  Edwards  to  satisfy  Messrs.  R.  Bealey 
and  Co.  as  to  the  payment  of  the  rent,  and  account  for 
still-waste  previously  to  entering  upon  operations." 

Averments. — That  the  plaintiff  has  duly  performed  the 
said  contract  on  his  part,  and  that  whilst  the  defendants 
were  bound  by  their  contract  to  receive  such  supply  as  afore- 
said and  pay  for  the  same,  to  wit,  during  the  said  year, 
divers  large  quantities  of  the  said  chlorine  still-waste  came 
from  the  said  still,  to  wit,  1000  cwt.  of  the  said  chlorine 
still-waste,  as  the  defendants  well  knew ;  that  before  suit  all 
things  had  happened  and  all  times  had  elapsed  to  entitle  the 
plaintiff  to  a  due  performance  by  the  defendants  of  the  said 
contract  on  their  part. — Breach :  that  the  defendants  broke 
their  contract  in  this,  that  they  did  not  nor  would  accept 
from  the  plaintiff  the  whole  or  any  of  the  said  chlorine  still- 
waste  last  aforesaid,  nor  did  nor  would  the  defendants  pay 
the  plaintiff  the  said  price  so  to  be  paid  for  the  same,  or 
any  part  thereof,  and  the  defendants  wholly  prevented  the 
plaintiff  from  supplying  them  with  the  same  waste,  whereby 
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divers  large  quantities  of  the  said  chlorine  still- waste  were 

left  in  ttie  plaintiff's  hands,  and  they  have  been  unable  to 

sell  the  same,  &c.  v- 

Stttaet. 

Demurrer  and  joinder  therein. 

Plea. — That  before  and  at  the  time  of  the  making  of  the 
said  agreement,  the  said  chlorine  still-waste  was  allowed  by 
the  plaintiff  to  run  away  to  waste  from  his  said  stills,  nor 
was  the  same  of  any  use  or  value  whatever  to  the  plaintiff: 
that  at  the  time  of  the  making  of  the  said  agreement,  the 
said  Higher  Works  were  unoccupied  and  out  of  repair,  and 
that  the  defendants  agreed  to  take  the  said  works  and 
entered  into  the  said  agreement  for  the  purpose  of  endea* 
vouring,  by  means  of  the  said  chlorine  still-waste,  to  manu- 
fecture  an  article  for  purifying  gas:  that  after  the  making 
of  the  said  agreement  they  entered  into  occupation  of  the 
said  works  for  the  purpose  aforesaid  and  held  the  same  for 
the  term  of  one  year  only,  and  during  that  term,  and  up  to 
the  time  when  the  defendants  discontinued  their  manufac^ 
ture  as  hereinafter  mentioned,  took  and  received  from  the 
plaintiff  divers  large  quantities  of  the  said  chlorine  still- 
waste,  and  paid  the  plaintiff  for  all  that  he  so  supplied, 
according  to  the  said  agreement:  that  before  the  expiration 
of  the  said  term  the  said  manufacture  so  begun  by  the  de- 
fendants failed  and  was  discontinued,  and  the  said  chlorine 
still-waste  proved  useless  and  was  no  longer  necessary  for 
the  said  manufacture ;  and  the  defendants  therefore  required 
no  longer  to  be  supplied  with  the  said  chlorine  still-waste 
by  the  plaintiff,  of  all  which  the  plaintiff  had  notice ;  there* 
fore  the  defendants  then  refused  to  take  or  receive  any 
further  quantity  of  the  said  chlorine  still-waste  from  the 
plaintiff,  which  is  the  same  breach  of  contract  of  which  the 
plaintiff  has  complained  in  his  said  declaration. 

Demurrer  and  joinder  therein. 
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1862.  Edward  Jamei,  for  the  pUuDtiBP. — The  declaration  is  good 

and  the  plea  bad.  The  dedaration  discloees  a  valid  con- 
tract by  the  defendants  to  take,  and  pay  for,  the  whole  of 
the  plaintiff's  chlorine  still-waste  so  long  as  they  hold  the 
premises.  The  plaintiff  agrees  to  let  the  premises  to  the 
defendants  for  one  year,  and  to  supply  them  with  the  still- 
waste  for  a  certain  price,  the  defendants  having  the  option 
of  taking  a  lease  for  seven  or  fourteen  years,  and  during 
the  whole  of  that  time  the  plaintiff  undertakes  not  to  use, 
injure,  or  supply  the  still-waste  to  any  other  person.  That 
manifestly  means  that  the  plaintiff  shall  supply,  and  the  de- 
fendants accept,  the  still-waste  at  the  price  named  during 
the  term  of  one  year  or  the  continuance  of  the  lease.  In 
Wood  v.  The  Copper  Minertf  Company  (d)^  by  an  instrument 
under  seal,  it  was  agreed  between  the  defendants  and  the 
plaintiff,  that  the  defendants  should  grant  a  lease  of  certain 
premises  to  the  plaintiff  for  twelve  years,  and  that  all  the 
coals  used. by  the  plaintiff  during  the  term  should  be  pur- 
chased of  the  defendants,  provided  they  could  and  shouU 
supply  him  with  the  quantity  required;  and  that  was  held  a 
covenant  by  the  defendants  to  supply  the  coal,  unless  unable 
from  some  substantial  cause.  IfFilde,  B. — This  b  not  only 
an  agreement  on  the  part  of  the  plaintiff  to  supply,  but  an 
agreement  by  both  parties  that  the  plaintiff  «Aiiff  supply  the 
still-waste  during  the  term,  and  how  can  that  be  done  unlers 
the  defendants  will  accept  it  ?]  In  PUhington  v.  Scoit  {b) 
there  was  an  agreement  by  a  workman  to  serve  for  seven 
years,  but  there  was  no  express  undertaking  by  the  master 
to  employ  him  for  that  period ;  and  it  was  nevertheless  held 
as  well  a  contract  by  the  master  to  employ,  as  by  the  work- 
man to  serve  for  seven  years.    Hartley  v.  Cumminys  (c)  is 

(a)  7  C.  B.  906.  (b)  15  M.  &  W.  657. 

(c)  5  C.  B.  247. 


HILARY  TERM,    25   VICT,  767 

a  decision  to  the  same  effect.  Aspdin  ▼•  Austin  (a)  only 
decided  that,  where  parties  have  expressly  covenanted  to 
perform  certain  acts,  they  do  not  by  implication  covenant 
for  every  act  convenient  or  even  necessary  for  the  perfect 
performance  of  their  express  convenants. 

Quain,  for  the  defendants. — There  is  no  contract  binding 
the  defendants  to  take  the  chlorine  still-waste  longer  than 
they  require  it  for  their  manufacture.  The  defendants  were 
under  no  obligation  to  carry  on  the  manufacture,  and  when 
it  failed,  and  the  chlorine  still-waste  became  useless,  they 
were  no  longer  bound  to  take  it.  The  parties  having  entered 
into  a  written  agreement  with  expressed  stipulations,  no  others 
can  be  implied  unless  it  is  plain  that  such  was  the  intention 
of  the  parties.  \^Martin,  B. — I  do  not  acquiesce  in  the 
ground  on  which  fViMe,  C.  J.,  decided  fVaod  v.  The  Copper 
Miners^  Company  (i),  viz.  '<  when  two  persons  mutually  agree 
that  one  of  them  shall  purchase  goods  of  the  other,  that 
amounts  to  a  contract  that  the  one  shall  sell  and  that  the  other 
shall  buy."  JUaule^  J.,  and  Cresstoetti  J.,  put  the  case  on  a 
different  ground.  Mantle,  J.,  said : — **  I  have  no  diflSculty 
in  seeing  that  their  intention  was  that  the  plaintiff  should 
buy  his  coal  of  the  defendants,  and  that  they  should  sell 
their  coal  to  him.''  Here  the  plaintiff  agrees  to  supply  to 
the  defendants  the  whole  of  his  chlorine  still-waste ;  and 
he  further  i^ees  ''not  to  use,  injure,  or  part  with  any  of  the 
still-waste,  except  to  the  defendants*" — not  so  long  as  they 
are  willing  to  take  it,  but  ''so  long  as  they  shall  hold  the 
works."  The  natural  inference  is,  that  there  is  an  agree- 
ment on  both  sides— the  one  party  to  supply,  the  other  to 
titke.]  In  Sykes  v.  Dixon  (c)  a  workman  contracted  in 
writing  to  work  for  the  plaintiff  in  his  trade,  and  for  no 

(a)  5  Q.  B.  671.  (b)  7  C.  B.  906  938. 

(c)  9  A.  &  E.  693. 
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Other  person  during  twelve  months^  and  so  on  from  twelve 
months  to  twelve*  months^  until  the  workman  should  give 
notice  of  quitting ;  and  it  was  held  that  the  agreement  was 
void  for  want  of  mutuality,  for  though  the  workman  was 
bound  to  serve  one  person  only,  that  one  was  not  bound  to 
employ  him.  [Wilder  B. — ^That  was  the  case  of  an  uni- 
lateral agreement  It  was  an  agreement  on  the  part  of  the 
workman  only,  and  signed  by  him  only.  It  is  impossible 
for  a  man  to  serve  without  having  a  master,  so  that  there 
must  be  two  parties  to  the  agreement]  In  Wood  ▼•  The 
Copper  Miners^  Company  (a),  the  intention  of  the  parties, 
although  not  clearly  expressed,  was  apparent  on  the  face  of 
the  instrument. — He  also  referred  to  Burton  v.  The  Great 
Northern  Railway  Company  (b). 

Edtoard  James  was  not  called  upon  to  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  Every  topic  has  been  exhausted,  and 
after  all,  the  question  is,  what  is  the  construction  which  the 
Court  are  bound  to  put  upon  the  language  which  the  parties 
have  used?  It  is  true  that  there  are  many  cases  in  which 
doubtful  language  has  been  construed  by  the  Courts,  but  it 
does  not  throw  a  great  deal  of  light  on  any  case  to  bring 
forward  what  the  Court  has  decided  under  other  cir- 
cumstances and  when  different  language  was  used.  It 
seems  to  me  clear  that  it  was  intended  that  the  plaintiff 
should  supply  and  the  defendants  take  the  whole  of  the 
plaintiff's  chlorine  still-waste  during  the  year.  If  the 
defendants  had  intended  to  take  so  much  only  as  they  re- 
quired, they  would  have  inserted  in  the  agreement  the  words 
^'orso  much  as  we  may  require."  The  fair  construction 
of  the  agreement  is  that  the  plaintiff  is  to  supply  the  whole, 
(a)  7  C.  B.  906.  938.  {h)  9  £xch.  507. 
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and  the  defendants  to  take  the  whole.     The  declaration  is        1862. 
therefore'good,  the  plea  bad;  and  consequently  the  plaintiff      ^^^^ 
is  entitled  to  recover.  „  *'• 

Stuabt. 

Martin,  B. — But  for  the  decision  in  Woody.  The  Copper 
Miners^  Company  (a),  I  should  have  thought  that  there  was 
an  omission  in  the  agreement.  But  that  case  is  an  autho- 
rity by  which  we  can  give  a  construction  to  the  agreement 
which  I  have  no  doubt  was  the  real  meaning  of  the  parties. 

Channell,  B. — I  am  also  of  opinion  that  the  declaration 
IS  good  and  the  plea  bad.  Applying  the  rule  of  con- 
struction adopted  in  Wood  v.  The  Copper  Miners  Company^ 
the  point  is  tolerably  clear.  The  case  is  distinguishable 
from  Sykes  v.  Dixon  (b).  This  is  a  contract  between  two 
parties  and  therefore  it  binds  both.  In  Syhes  v.  Dixon  the 
engagement  was  on  one  side  only,  with  this  qualification 
that  so  long  as  the  plaintiff  availed  himself  of  the  services 
of  the  workman  he  was  bound  to  pay  him,  and  according 
to  the  contract  the  workman  had  a  right  to  put  an  end  to 
the  service  upon  giving  twelve  months*  notice.  This  agree- 
ment is  not  unilateral ;  it  is  a  contract  by  both  parties.  In 
one  respect  it  resembleys  a  contract  of  guarantee,  for  the 
liability  of  the  defendants  to  pay  only  attaches  when  the  still- 
waste  is  supplied,  but  that  liability  continues  whilst  the 
agreement  is  in  force. 

Wilde,  B. — I  am  of  the  same  opinion.  This  is  a  mere 
question  of  construction  of  this  particular  agreement.  As 
I  read  it,  the  defendants  desired  to  secure  to  themselves  the 
whole  of  the  plaintiff^s  chlorine  still-waste  for  the  period  of  a 
year  and  such  further  term  as  they  might  hold  the  works ;  and 
the  plaintiff  agreed  that  they  should  have  it  The  agree- 
(a)  7  C.  B.  906.  (h)  9  A.  &  £.  693. 
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1862.        ™ent  expressly  applies  to  th^  whole  term.     Sykes  ▼.  Dixon, 
]^^^      ^  distinguishable  on  the  ground  stated  by  my  brother 
*•  Channel!;    it  was  an  unilateral  agreement     Indeed    it 

scarcely  deserves  the  name  of  an  agreement ;  it  was  merely 
an  undertaking  by  one  party  to  serve  for  a  certain  time- 
Here  there  is  an  agreement  by  the  two  parties:  the  plaintiff 
agrees  to  do  certain  things,  and  the  defendants  todocertun 
other  things. 

Judgment  for  the  plaintiff. 


highway. 


Jan.  24, 25.  YouMO  V.  Davis  and  Another. 

No  action  lies  X  HE  declaration  stated  that  before  and  at  the  time  of  the 
Buryeyor  of  happening  and  committing  of  the  grievances,  &&,  the  de- 
a^in?ed  fendants  were  the  joint  surveyors  of  highways  of  and  for  the 
6  &^6  Wm.  4,  parish  of  Alkerton,  in  the  county  of  Oxford  (a  parish  main-^ 
damaee  result-  ^^*^*°&  *"^^  liable  and  bound  to  repair  and  keep  in  repair 
ing  from  an  jjg  q^^  highways),  duly  appointed  in  that  behalf.  Never- 
caused  by  his   theless  the  defendants,  not  regarding  their  duty  in  that 

neglect  *<> 

repair  the  behalf  as  such  surveyors,  conducted  themselves  so  negli- 
gently, improperly  and  wrongfully  in  that  behalf  that  by 
and  through  their  (the  defendants')  said  n^ligence,  impro- 
per and  wrongful  conduct  as  such  surveyors  in  that  behalf, 
a  certain  public  and  common  highway,  called  and  known  as 
Alkerton  Hill,  of  and  in  the  parish  aforesaid,  in  the  county 
aforesaid,  which  the  said  parish  was  then  liable  and  bound 
to  repair  and  keep  in  repair,  and  whereof  the  defendants 
then  had  as  such  surveyors  the  survey,  care  and  super- 
intendance,  and  which  it  was  then  their  duty  as  such  sur- 
veyors to  repair  and  keep  in  repair,  was  negligently  and 
wrongfully  suffered  and  permitted  by  the  defendants,  before 
and  upon  the  19th  of  November,  1860,  to  be  and  become 
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and  continue,  and  the  said  highway  did  then  become  and        1862. 
then  was  and  continued  out  of  repair  and  founderous,  and  in      ^^~^^ 
a  state  and  condition  dangerous  for  foot-passengers  passing  v- 

along  the  said  highway  and  the  footpath  thereof,  and  a  cer^ 
tain  hole  dangerous  to  foot-passengers  was  then  negligently 
and  wrongfully  8u£Pered  and  permitted  by  the  defendants  as 
such  surveyors  to  be,  and  the  same  then  was  in  the  said 
highway,  and  uninclosed  and  open  at  the  end  of  the  foot- 
path of  the  said  highway,  so  that  the  said  footpath  termi- 
nated abruptly  and  dangerously  to  foot-passengers  at  the  said 
hole,  and  the  said  hole  was  then  negligently  and  wrongfully 
8u£Pered  and  permitted  by  the  defendants  as  such  surveyors 
to  be  and  the  same  then  was  left,  after  day-light  had  ceased, 
without  any  light  or  other  means  whatsoever,  although  means 
were  necessary  to  warn  passengers  going  along  the  said 
foot-path  of  the  said  hole,  and  without  any  inclosure  of  the 
said  hole,  or  any  other  means  whatsoever,  although  means 
were  then  requisite  and  necessary  to  prevent  passengers 
from  stepping,  slipping  or  falling  from  o£P  the  said  footpath 
into  the  said  hole.  By  reason  and  in  consequence  whereof 
the  plaintiff,  on  the  said  I9th  of  November,  1860,  whilst 
lawfully  walking  upon  and  along  the  said  highway  and  the 
footpath  thereof  after  day-light  had  ceased,  and  without  any 
want  of  due  care  on  his  part,  stepped  and  slipped  from  off 
the  end  of  the  said  footpath  into  the  said  hole,  and  fell  into 
the  same  and  broke  his  leg,  &c. 

Pleas. — first:  not  guilty  (by  statute  5  &  6  Wm.  4,  c.  50, 
s.  109).  Secondly:  that  the  defendants  were  not  the  joint 
surveyors  of  highways  of  and  for  the  parish  of  Alkerton  as 
alleged. — Issues  thereon. 

At  the  trial,  before  Keatinff,  J.,  at  the  last  Oxford  Summer 
Assizes,  it  appeared  that  the  defendants  were  the  surveyors 
of  highways  for  the  parish  of  Alkerton  in  Oxfordshire.  At  a 
place  called  Alkerton  Hill,  which  was  a  public  highway,  and 
which  the  parish  was  bound  to  keep  in  repair,  there  was  a  hole 
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In  a  part  of  the  footpath  which  had  been  caused  bj  the  flow 
of  water  from  the  adjoining  hills*  On  the  night  of  the  19th 
November,  I860,  the  plaintifl^,  while  walking  along  this  path, 
fell  into  the  hole  and  broke  his  leg*  Shortly  before  the 
accident  the  hole  in  the  footpath  had  become  very  much 
enlai]ged  by  unusually  heavy  rains.  Some  time  before  the 
accident  notice  was  given  to  the  defendants  of  the  existence 
of  the  hole.  *"' 

It  was  objected,  on  behalf  of  the  defendants,  that  the 
action  was  not  maintainable.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  the  accident  arose  from  the 
negligence  of  the  defendants  in  not  repairing  the  footpath, 
and  a  verdict  was  found  for  the  plaintifl^,  with  lOOL  damages ; 
leave  being  reserved  to  the  defendants  to  enter  a  nonsuit  or 
verdict  for  the  defendants,  if  the  Court  should  be  of  opinion 
that  the  action  was  not  maintainable. 

MelKsh,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  the  defendants;  or  to  arrest 
the  judgment  for  the  insulKciency  of  the  declaration,  upon 
the  ground  that  no  action  could  be  maintained  against 
surveyors  of  highways  for  omitting  to  repair  a  highway, 
whereby  the  plaintiflP  had  been  injured. 

Huddkstane  and  DawdetweU  now  shewed  cause. — The 
defendants  had  notice  that  the  highway  was  dangerous,  and 
neglected  their  duty  as  surveyors  in  not  repairing  it.  When 
a  public  oflBeer  is  guilty  of  a  neglect  of  duty,  whereby  an 
individual  sustains  an  injury,  he  has  a  right  of  action. 
Surveyors  of  highways  are  oflicera  of  the  parish,  who  have 
certain  duties  imposed  upon  them  by  statute.  The  6th 
section  of  the  5  &  6  Wm.  4,  c.  50,  requires  the  inhabitants  of 
every  parish  maintaining  its  own  highways,  in  every  year, 
to  elect  one  or  more  persons  to  serve  theoflSce  of  surveyor, 
''  which  surveyor  shall  repair,  and  keep  in  repair,  the  several 
highways  in  the  said  parish  for  which  he  is  appointed.''  No 
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doubt  the  inhabitants  of  the  parish  might  be  indicted  for        1862. 
"the  non-repair  of  the  highways  within  it,  but  the  surveyor  is      ^^*     ' 
under  a  statutory  obligation  to  repair  them.     The  7  th  sec-  «- 

tion  prescribes  the  qualification  of  the  surveyor.  The  8  th 
section  imposes  a  penalty  on  any  person  who,  being  elected^ 
shall  refuse  or  neglect  to  take  upon  himself  the  office  of 
surveyor,  or  provide  a  sufficient  deputy.  The  20th  section 
imposes  a  penalty  on  a  surveyor  who  shall  neglect  his  duty. 
The  27th  section  empowers  the  surveyor  to  make  a  rate  in 
order  to  raise  money  for  the  purposes  of  the  Act.  The 
56th  section  imposes  a  penalty  on  any  surveyor  who  shall 
lay  any  heap  of  stones,  or  any  other  matter  or  thing,  upon 
any  highways,  and  allow  the  same  to  remain  there  at  night, 
to  the  danger  or  personal  damage  of  any  person  passing 
thereon.  The  57  th  section  shews  that  though  the  surveyor 
is  subject  to  a  penalty,  he  is  nevertheless  liable  to  a  civil 
action.  The  91th  section  prescribes  the  mode  of  proceed- 
ing before  justices  if  any  highway  is  out  of  repair;  and  that 
provision  applies  not  only  to  surveyors  of  highways,  but  to 
any  other  person  who  is  bound  to  repair  ratione  tenurae. 
Wherever  a  statute  imposes  a  duty  on  an  individual,  he  is 
liable  to  an  action  at  the  suit  of  a  party  who  has  sustained 
damage  by  his  neglect  of  that  duty ;  and  it  makes  no  dif- 
ference that  the  statute  which  creates  the  duty  also  subjects 
him  to  a  penalty  for  the  breach  of  it  Thus,  in  Couch  v. 
Steel  (a),  it  was  held  that  a  seaman  might  maintain  an 
action  against  the  owner  of  a  vessel  for  a  breach  of  duty  in 
not  having  on  board  a  proper  supply  of  medicines  as 
required  by  the  7  &  8  Vict  c.  112,  although  the  Act 
imposes  a  penalty  as  a  specific  punishment  for  that  breach 
of  duty,  [Martin^  B. — There  the  duty  was  imposed  by 
act  of  parliament  for  the  benefit  of  sailors  only.  Wilder 
B. — The  duty  was  imposed  for  the  benefit  of  a  certain 

(a)  3  E.  &  B.  402. 
VOL.  Vn. — N.  8.  T>l>T>  EXCH. 
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limited  class;  here  it  is  for  the  benefit  of  the  public  at  large.  J 
In  fFhitehauie  y.  FeUowet  (a)  it  was  held  that  the  tnisteeff* 
of  a  turnpike-road  were  liable  for  the  n^ligent  mode  in 
which  they  constructed  and  kept  a  drain  at  the  side  of  the 
road,  whereby  the  plaintiff's  land  and  colliery  were  flooded. 
[Pcilock^  C.  6. — Trustees  of  a  turnpike-road  may  be  con- 
sidered in  the  light  of  trustees  of  a  harbour,  or  of  any  other 
public  trustees  who  obtain  remuneration  from  tolls.]   There 
are  several  instances  in  which  actions  have  been  maintained 
against  surveyors  of  highways.      Boberts  v.  Bead  {b)  was  an 
action  against  the  surveyors  of  highways  who,  in  the  execu- 
tion of  their  office,  undermined  a  wall  adjoining  the  highway. 
Alston  V.  Seaks  (c)  was  an  action  by  a  reversioner  against  a 
surveyor  of  highways  for  subtraction  of  a  portion  of  his  bank 
by  the  road*side.    Davis  v.  CurVng  {d)  was  an  action  against 
a  surveyor  of  highways,  who  placed  gravel  on  the  highway 
whereby  the  plaintiff's  carriage  was  overturned*     In  Ruck 
V.  Williams  {e)  it  was  held  that  the  Cheltenham  Improve- 
ment Commissioners  were  liable  to  an  action  for  damage 
caused  to  the  plaintiff  by  their  removal  of  a  flap  or  penstock 
from  the  mouth  of  a  sewer.     [PbUock,  C.  B. — There  **  The 
Cheltenham   Improvement   Act"  incorporated  the   144th 
section  of  **  The  Public  Health  Act,"  which  gives  compen- 
sation out  of  the  rates    to   persons   sustaining  damage. 
Wilde^  B. — As  a  general  rule,  if  a  public  officer  has  done  a 
wrongful  act  he  may  be  indicted;  or  if  an  individual  is 
thereby  injured  he  may  maintain  an  action,  but  does  that 
doctrine  apply  where  a  public  officer  has   omitted  to  do 
something?]     It  may  be  that  a  public  officer  is  not  liable 
for  a  mere  act  of  omission,  but  in  this  case  there  is  a  breach 
of  a  statutoiy  duty.     [Pollock^  C.  B. — ^In  general,  nothing  b 
more  easy  to  decide  than  whether  a  person  is  liable  for  an 

(a)  10  C.  B.,  N.  S.  765.  (d)  8  Q.  B.  286. 

\h)  16  East,  215.  (e)  3  H.  &  N.  308. 

(c)  9  Bing.  3.  • 


TOUNO 
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act  ot  commission.     The  only  questions  are,  who  did  the  act, 
and  what  is  the  amount  of  injury  ?      But  in  the  case  of 
omission  the  shades  of  distinction  may  be  so  small  as  to        _  »• 
render  it  difficult  to  come  to  any  correct  decision.    A  road 
may  be  ill  drained,  but  then  the  question  arises,  to  what 
extent.]  In  Barry  ▼.  Amaud  (a)  it  was  held  that  a  collector  of 
customs  was  liable  for  nonfeazance  in  the  execution  of  his 
office,  as  for  refusing  to  sign  a  bill  of  entry  without  payment 
of  an  excessive  duty.     \Pottocki  C.  B.— There  the  collector 
wrongfully  demanded  more  than  he  was  entitled  to  demand ; 
therefore,  whether  there    was  an  act  of  commission  in 
making  the  demand,  or  of  omission  in  not  signing  the  bill 
of  entry,  is  not  worth  inquiry.]     In  Com.  Dig.,  tit.  Action 
upon  the  Case  for  Negligence  (A  1 ),  it  is  said,  '^So  an  action 
upon  the  case  lies  for  negligence  in  a  man's  duty,  though  it 
be  a  nonfeazance,  as  if  by  the  negligence  of  a  servant  cattle 
perish."    In  (A  2)  numerous  instances  are  given  where  an 
action  lies  for  neglect  of  duty  in  an  office.     The  law  is  thus 
stated  by  Lord   Tenterdeni  C.  J.,  in  The  Mayor  of  Lyme 
Regis  v.  Henley  (J)  : — **  We  think  the  obligation  to  .repair 
the  banks  and  sea  shores  is  one  which  concerns  the  public, 
in  consequence  of  which  an  indictment  might  have  been 
maintained  against  the  plaintifls  in  error  for  their  general 
default ;  from  whence  it  follows  that  an  action  on  the  case 
will  lie  against  them  for  a  direct  and  particular  damage 
sustained    by  an   individual,  as  in   the  ordinary  case  of 
nuisance  in  a  highway  by  a  stranger  digging  a  trench  &c., 
or  by  the  act  or  default  of  a  person  bound  to  repair  ratione 
tenurse.     An  indictment  may  be  sustained  for  the  general 
injuiy  to  the  public,  and  an  action  on  the  case  for  a  special 
and  particular  injury  to  an  individual."  The  Court  will  not 
deviate  from  the  principles  of  law  because  inconvenience 
may  result  from  holding  the  action  maintainable.     If  the 
(a)  ]0  A.  &  E.  646.  (h)  3  B.  &  Adol.  77.  92. 
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action  will  not  lie^  there  is  a  wrong  without  a  remedy,  and 
consequently  a  balance  of  inconvenience.     {^Pottock,  C.  B. — 
Before  the  5  &  6  Wm.  4,  c«  50,  the  parish  might  have  been 
indicted  for  the  non^rcpair  of  a  highway,  but  they  were  not 
liable  to  an  action.    The  question  then  is  whether  the  legis- 
lature^ by  that  Act,  intended  to  do  more  than  create  an 
officer  who  should  do  what  the  parish  was  liable  to  do^  in 
order  that  they  might  more  conveniently  dischai^e  their 
public  duty.     It  seems  to  me  that  the  legislature   never 
could  have  intended  to  cast  such  a  responsibility  on  the 
surveyor  as  to  render  him  liable  to  an  action  for  every  ac- 
cident which  might  arise  from  a  road  being  out  of  repair.] 
The  parish  could  not  be  sued,  because  at  common  law  no 
action  would  lie  against  the  inhabitants  at  large   for   an 
injury  sustained  by  an  individual  in  consequence  of  their 
breach  of  their  public  duty :  RusscHy*  The  Men  of  Devon  (a). 
But  where  a  duty  is  imposed  upon  an  individual,  either  by 
cpramon  law  or  statute,   an   action  lies   against   him   for 
neglect  of  it:  Lane  v.  Cotton  (b).     \_Martin,  B. — Is  there 
any  authority  that  an  action  will  lie  against  a  person  bound 
to  repair  ratione  tenurse?]     In  Com.  Dig.  tit.  '^  Action  upon 
the  Case .  for  Negligence**  (A  3),  under  the  head  ^'  For  a 
neglect  in  doing  that  which  by  law  he  ought  to  do,**  it  is 
said,  '*  So,  if  bound  to  the  repair  of  a  bridge  by  the  neglect 
whereof  A,  has  a  special  damage."   Reference  is  there  made 
to  Steinson  v.  Heath  (c),  where  it  is  said,  on  the  authority 
of  the  Year  Book,  11  Hen.  4,  82,  83  (</),  that  case  lies 


(a)  2  T.  R.  667. 

(6)  1  Salk.  17. 

(c)  8  Lev.  400. 

(c/)  In  the  case  in  the  Tear  Book, 
11  Hen.  4,  82,  83:  "John  Pop- 
ham,  Knight,  brought  a  writ  of 
trespass  against  the  Prior  De 
Bremour,  alleging  that  the  said 
Prior,  by  reason  of  his  mill  in  S  , 
ought  to  repair  and  sustain,  and 


that  his  predecessors  and  all  those 
whose  estate  he  then  had  in  the 
said  mill,  at  all  times,  &c^  were 
accustomed  to  repair  and  sustain 
a  bridge,  over  the  water,  which 
runs  to  the  said  mill ;  over  whicll 
bridge  the  plaintiff  hj  reason  of 
his  manor  of  S.,  and  all  those 
whose  estate  he  has  in  the  said 
manor  were  accustomed  to  pass 
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•*  for  not  repairing  a  bridge  by  which  I  am  to  pass."  [Pol- 
iock^  C.  B.,  referred  to  McKinnon  ▼.  Penson  (a).]  Both 
upon  principle  and  authority  the  action  is  maintainable,  for 
there  has  been  a  breach  of  a  public  duty  imposed  by  statute, 
whereby  an  individual  has  sustained  an  injury :  Wilkes  v. 
The  Hungerford  Market  Company  (i),  4  Haw,  P,  C,  bk.  2, 
c.  25,  s.  4  ;  Sutton  v.  Johnstone  (c) ;  Lacon  v.  Hooper  {d) ; 
Schinotti  ▼•  Bumstead  {e) ;  Rex  y»  Robinson  (/) ;  Ashty  v. 
mite  (y> 
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Mellishy  in  support  of  the  rule. — This  is  the  first  instance 
of  an  attempt  to  render  a  surveyor  of  highways  personally 
responsible  for  the  non-repair  of  a  road.  The  legal  obliga- 
tion to  repair  is  in  the  parish,  and  the  surveyor  is  merely  an 
officer  appointed  by  the  legislature  to  do  that  which  the 
inhabitants  of  the  parish  formerly  did.  The  fact  of  a  high- 
way being  out  of  repair  is  a  public  nuisance,  and  the  remedy 
is  by  indictment.  Surveyors  of  highways  have  been  ap-i 
pointed  ever  since  the  statute  of  2  &  3  Fh.  &  M.  c.  8,  but 


and  their  provisions  and  other 
necessaries,  at  all  times  to  carry 
&c. :  that  the  said  Prior,  for  a 
long  time,  the  said  bridge  had 
never  repaired  nor  sustained, 
whereby  the  said  plaintiff  over 
the  said  bridge  was  not  able  to 
pass  or  carry,  during  that  time, 
to  his  great  damage.  Skreene. — 
Judgment  of  the  writ :  for  the 
plaintiff  has  claimed  the  way  ap- 
pendant to  his  manor  to  go  and 
carry  over  the  water,  and  has 
not  claimed  the  right  of  going  or 
carrying  to  any  freehold,  nor  to 
any  other  place  certain :  Judg- 
ment of  writ,  &c.  Hawkifu: — 
^*  He  has  claimed  the  way  to  his 
manor  of  S.  and  has  shewn  title 
in  himself  in  certain,  and  when 


he  has  passed  the  bridge  with  his 
carriage  he  shall  go  where  he 
will,  or  throw  down  his  baskets, 
if  it  be  to  his  profit  or  disad- 
vantage, for  it  is  no  concern  of 
yours  if  he  has  had  the  way  at 
all  times,**  &c.  Skreene  then  prays 
judgment  of  the  writ  on  the 
ground  that  the  plaintifTs  re- 
medy was  by  Assize  of  Nuisance, 
but  the  Court  held  that  the  action 
was  properly  brought. 

(a)  8  Exch.  319 ;  in  error,  9 
Exch.  609. 

(b)  2  Bing.  N.  C.  281. 

(c)  1  T.  R.  493.  509. 

(d)  6  T.  R.  224. 

(e)  6T.  R.646. 
(/)  2  Burr.  800. 

(g)  1  Smith's  Lead.  Ca.  185. 


768 


BXCHSQUER  REFOBTS. 


1862.  there  is  no  instance  of  such  an  action  as  this.  The  action 
will  not  lie,  upon  a  principle  not  touched  by  the  numerous 
cases  cited.  The  alleged  duty  is  only  to  do  something  which 
has  been  omitted  to  be  done.  Now  in  the  case  of  principal 
and  agent,  master  and  servant,  superior  and  inferior,  where 
the  breach  of  duty  b  an  act  of  commission,  an  action 
may  be  maintained  against  either;  but  where  the  breach  of 
duty  is  a  mere  nonfeasance  the  superior,  and  not  the  inferior, 
is  liable*  The  duty  of  the  superior  is  towards  the  public  or 
the  person  who  has  sustained  damage  by  the  breach  of  it ; 
the  duty  of  the  inferior  is  towards  his  superior*  For  instance, 
in  the  case  of  a  sheriflP,  if  he  neglects  to  execute  a  writ,  the 
remedy  is  not  against  the  under-sheriff  but  the  sheriff,  and 
his  remedy  is  against  the  under-sheriff.  In  the  case  of  non- 
feazance,  the  masim  ''respondeat  superior **  applies.  [/W- 
bcky  C.  B. — That  is  a  technical  mode  of  treating  the  case* 
It  seems  to  me  that  the  legislature  never  intended  to  make 
a  surveyor  of  highways  personally  responsible.]  No  action 
can  be  maintained  against  the  inhabitants  of  a  parish,  the 
remedy  being  by  indictment.  In  M^Kinnan  v.  Penson  (a), 
AUersan,  B.,  refers  to  Bro.  Abr.  tit.  ''Action  snr  le  Case," 
pi.  93,  where  it  is  said,  that  inasmuch  as  the  highway  ought 
to  be  repaired  by  the  public,  an  injury  arising  from  that 
neglect  cannot  be  the  subject  of  an  action.  At  common 
law  there  was  no  mode  by  which  the  inhabitants  of  a  parish 
could  be  made  to  appear  to  a  writ,  for  they  are  not  a  cor- 
poration, and  if  liable,  the  damages  must  be  levied  on  one 
or  two  inhabitants  who  would  have  no  means  of  reimbursing 
themselves  except  by  actions  again^  the  other  inhabitants, 
and  that  would  give  rise  to  a  multiplicity  of  suits:  Bussett 
V.  The  Men  of  Devon  (&).  A  surveyor  of  highways  being  a 
mere  officer  of  the  parish,  and  the  legal  liability  being  in 
the  parish,  no  action  would  lie  against  a  surveyor  at  common 
(a)  8  £xch.  319.  (b)  2  T.  R.  667. 
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law.  Then,  has  the  5  &  6  Wm.  4,  c.  60,  rendered  him 
personally  liable  ?  It  is  submitted  that  it  leaves  him  in  the 
same  position  as  at  common  law.  The  6th  section  says  that 
the  surveyor  shall  repair  and  keep  in  repair  the  highways 
'Miable  to  be  repaired  by  the  parish."  Therefore  the  statute 
recognizes  the  liability  of  the  parish,  and  merely  appoints  him 
as  an  officer  to  carry  out  what  it  is  their  duty  to  do.  The 
83rd  section  also  shews  that  a  surveyor  is  merely  a  minis- 
terial officer  of  the  parish,  and  that  the  liability  of  the  parish 
remains  the  same  as  before  that  Act.  The  20th  and  26th 
sections,  which  impose  a  penalty  on  the  surveyor,  also  shew 
that  the  legislature  never  intended  that  he  should  be  subject 
to  an  action.  The  94th  section  prescribes  the  mode  of 
procedure  in  case  the  highways  are  out  of  repair.  The 
surveyor  is  to  be  summoned  without  reference  to  whether  or 
no  it  is  his  fault,  for  he  may  have  been  appointed  but  a  few 
days  before.  That  shews  that  he  merely  acts  as  the  officer 
of  the  parish.  Moreover  the  justices  are  to  determine  whe- 
ther or  no  any  highway  is  out  of  repair,  and  if  so,  they  are 
to  convict  the  surveyor  in  a  penalty  not  exceeding  5/.,  and 
make  an  order  on  him  to  repair  it. — He  was  then  stopped 
by  the  Court. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  must  be 
absolute  to  enter  a  nonsuit.  The  question  is,  whether, 
under  the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  a  surveyor  of 
highways  is  liable  to  an  action  simply  because  a  road  is  out 
of  repair.  It  appears  to  me  that  question  has  been  sub- 
stantially decided  by  the  case  of  M^Kinnon  v.  Penson  (a),  in 
which  this  Court  arrested  the  judgment  in  an  action  against 
a  surveyor  of  a  county  bridge,  and  the  Court  of  Exchequer 
Chamber  affirmed  our  decision.  It  is  true  that  the  argu- 
ment in  that  case  turned  rather  upon  whether  the  legislature, 
having  supplied  a  mode  of  suing  the  county  by  means  of  the 

(a)  8  Exch.  319 ;  in  error,  9  £xch.  609. 
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surrcyor,  an  action  would  lie  against  him,  which  could  not 
before  have  been  brought  against  the  county.  But  sub- 
stantially that  decision  applies  to  the  present  case. 

The  way  in  which  I  am  disposed  to  consider  the  subject 
is  not  quite  so  technical  as  the  mode  in  which  Mr- 
Mellish  has  treated  it;  and  I  think  it  is  sometimes  de- 
sirable to  present  a  legal  decision  in  a  popular  form.  At 
common  law  such  an  action  could  not  have  been  maintained 
against  the  parish.  The  rule  with  respect  to  persons  who 
travelled  on  highways  was  this:  a  parish  was  boand  to 
repair  the  highways  within  it»  and  there  was  a  mode  of 
compelling  them  to  do  so,  but  the  traveller  was  expected  to 
take  care  of  himself,  and  if  the  road  was  a  little  out  of 
repair,  to  proceed  with  caution,  and  not  to  travel  with  the 
same  speed  as  if  the  road  was  in  repair,  and  when  he  met 
with  an  accident  throw  on  other  persons  the  blame  of 
that  which  was  owing  to  his  own  want  of  caution. 
Then,  the  common  law  not  having  rendered  a  parish 
liable  to  an  action  simply  because  a  road  was  out  of 
repair  (a  matter  upon  which  there  must  always  be  a 
difference  of  opinion,  viz.  whether  it  is  good  for  all  or  ordi- 
nary purposes),  the  question  is,  whether,  when  the  High- 
way Act  passed,  it  was  intended  to  transfer  to  the  surveyor 
the  duty  of  repairing  the  highways,  and  to  render  him 
liable  to  an  action  in  the  event  of  an  accident  arising  from 
their  non-repair.  I  think  there  is  much  weight  in  the 
remark  of  my  brother  Martin,  that  if  this  action  could  be 
maintained  hundreds  of  actions  against  surveyors  of  high- 
ways might  have  been  brought  during  the  last  century. 
But  no  such  action  has  been  brought ;  and  that  appears 
to  me  to  amount  to  a  cotemporaneous  exposition  of  the 
statute. 

On  looking  however  at  the  5  &  6  Wm.  4,  c.  60,  all  the 

reasoning  in  the  judgment  delivered  by  Coleridge^  J.,  in 

.  AVKinnon  v..  Penson,  as  reported  in  9  Exch,  609  (affirming 
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the  judgment  of  this  Court  as  reported  in  8  Ezch.  319,)  ap-        1862. 
plies  to  the  present  case.   Reading  the  Act  section  by  section      ^T'^'^^^ 
MTouId  anybody  believe  that  it  was  the  intention  of  the  legis-  v, 

lature  to  make  surveyors  of  highways  personally  responsible 
for  any  accident  to  a  traveller  from  a  road  being  out  of 
repair?  A  positive  obstruction  of,  or  nuisance  on,  a  road, 
whether  caused  by  a  surveyor  of  highways  or  any  other 
person,  would  no  doubt  render  responsible  the  person  who 
caused  the  obstruction  or  nuisance;  but  looking  at  the 
statute  and  the  course  of  legislation,  I  am  clearly  of  opinion 
that  the  legislature  never  intended  to  make  a  surveyor  of 
highways  personally  responsible  at  the  hazard  of  a  jury 
finding  him  guilty  or  not  guilty  of  negligence  in  not 
repairing  the  road.  Coleridge,  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  in  M^Kinwm 
V.  Pensofiy  points  out  that  the  legislature  never  con- 
templated rendering  the  surveyor  of  a  county  bridge 
liable ;  and  it  must  be  observed  that,  as  far  as  the  two  ends 
of  the  common  highway  are  within  the  county,  that  is  for 
one  hundred  yards  at  each  end  (a),  a  surveyor  of  a  county 
bridge  is  a  surveyor  of  the  highway.  M^Kinnon  v.  Penson, 
confirmed  as  it  has  been  by  the  Court  of  Exchequer  Cham- 
ber, is  a  distinct  authority,  which  enables  us  to  say  that  this 
matter  has  been  already  decided;  and  if  the  plaintiff  is 
dissatisfied  with  our  judgment  he  must  appeal  to  a  Court 
of  error. 

Having  however  heard  an  able  argument  on  behalf  of 
the  plaintifi^  I  think  we  ought  to  notice  the  topics  which  have 
been  ui]ged,  and  state  the  grounds  on  which  we  come  to 
the  same  conclusion  as  in  M^Kinnon  v.  Penson.  My  judg- 
ment is  founded  on  this :  that  the  legislature  never  intended 
to  create  this  personal  responsibility  in  a  surveyor  of  high- 
ways. I  admit  the  technical  ground  upon  which  Mr.  Mellish 
contended — a  surveyor  of  highways  is  appointed  *^  in  ease 

(a)  22  Hen.  8,  c.  5,  s.  9. 
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1862.  of  ^^^  parish"  and  as  their  officer  to  represent  them ;  but,  as 
Mr.  MelUsh  pointed  out,  the  act  of  parliament  contemplates 
that  the  duty  formerly  belonging  to  the  parish  still  remains 
in  them,  and  that  the  surveyor  acts  strictly  as  their  officer. 
Upon  these  grounds  I  am  of  opinion  that  the  rule  ought 
to  be  absolute  to  enter  a  nonsuit.  I  am  not  sorry  that  an 
opportunity  is  presented  to  the  plaintiff  of  taking  the  case 
to  a  Court  of  error.  The  question  is  of  considerable  import- 
ance, but  it  appears  to  me  that  if  the  plaintiff  should  suc- 
ceed, we  should  enlai]ge  the  sphere  of  litigation  and  render 
it  difficult  to  find  persons  willing  to  discharge  the  duties  of 
a  surveyor  of  highways;  for  the  practical  result  would  be, 
that  a  surveyor  of  highways  would  become  a  sort  of  insurer 
of  every  person  who  travelled  along  the  road,  and  not  a  single 
accident  would  happen  without  an  action  being  brought 
against  him.  In  my  opinion  Judges  ought  to  consider  the 
consequence  of  their  decisions  as  regards  a  multiplicity  of 
actions ;  and  not  decide  so  as  to  open  an  endless  flood  of 
litigation. 

For  these  reasons  I  think  that  the  rale  ought  to  be 
absolute  to  enter  a  nonsuit. 

Martin,  B. — I  am  also  of  opinion  that  the  action  is  not 
maintainable. 

I  do  not  differ  from  any  of  the  cases  cited  on  behalf  of 
the  plainti£b.  CoiLch  v.  9teel  (a)  seems  to  me  very  intel- 
ligible. There  a  duty  was  imposed  by  act  of  parliament  with 
respect  to  a  body  of  persons  sailing  in  a  ship.  This  case  is 
different.  The  duty  is  not  in  respect  of  a  limited  body  of 
persons,  but  of  the  community  at  large;  everyone  who 
might  happen  to  travel  along  a  highway  would  have  the 
same  right  to  maintain  an  action  as  the  plaintiff.  Davis  v. 
Curling  {b)  is  also  distinguishable.  The  circumstance  of  a 
person  being  a  surveyor  of  highways  will  not  relieve  him 

(a)  3  £.  &  B.  409.  (h)  8  Q.  B.  286. 
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from  the  ordinary  responsibilitj  for  an  act  done  by  him  which 
causes  injury  to  another.  I  should  have  been  surprised  if 
any  case  had  been  found  in  which  it  was  determined  that 
an  action  for  non-repair  was  maintainable  against  a  person 
bound  to  repair  ratione  tenurse.  The  case  in  the  Year 
Book,  11  Hen.  4.  82,  83  (a),  which  was  supposed  to  be  an 
authority  for  that  position^  on  being  examined  will  be 
found  not  to  be  so.  That  was  an  action  by  a  lord  of  a 
manor  who  relied  on  a  prescription  that  he,  and  all  those 
whose  estate  he  had  in  the  manor,  had  a  right  to  have  a 
bridge  kept  in  repair  by  the  owner  of  a  mill  That  is 
totally  different  from  an  obligation  towards  all  the  Queen's 
subjects  passing  along  a  highway. 

The  case  then  resolves  itself  into  this: — Surveyors  of 
highways  were  appointed  from  the  time  of  Philip  and  Mary 
and  under  the  13  Geo.  3,  c.  78,  which  passed  in  the 
year  1733.  At  all  events  they  have  been  appointed  since 
the  year  1835  under  the  5  &  6  Wm.  4,  c.  50,  and  there  is 
no  single  instance  of  such  an  action  against  a  surveyor  of 
highways,  although  there  must  have  been  thousands  of 
cases  in  which  carts  have  been  broken,  horses  have  fallen 
down,  and  persons  have  been  injured  in  consequence  of  the 
non-repair  of  highways.  The  circumstance  of  there  being 
no  instance  of  such  an  action  is  a  strong  reason  why  we 
should  not  make  a  precedent.  I  should  require  a  cogent 
argument  to  satisfy  me  that  the  action  lies.  It  would  lead 
to  endless  litigation ;  for  parish  roads  are  not  generally  speak- 
ing kept  in  very  good  repair,  and  every  person  whose  horse 
or  donkey  was  injured  on  the  road  would  bring  an  action 
against  the  surveyor.  According  to  Mr.  Dowdeswell,  the 
obligation  did  not  exist  before  the  5  &  6  Wm.  4,  c.  50,  and 
it  may  be  that  the  obligation  is  different  from  that  under 
the  13  Geo.  3,  c.  78.  No  doubt,  the  5  &  6  Wm.  4,  c.  50, 
says  that  the  surveyor  shall  repair  and  keep  in  repair  the 

(fl)  Antij  p  766,  note  (d.) 
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1862.  several  highways  in  the  parish,  but  it  goes  on  by  the  20th 
and  94th  sections  to  say  what  shall  be  done  in  the  event  of 
his  neglecting  to  do  so ;  that  is,  he  shall  be  liable  to  a  penalty 
of  6L,  and  he  shall  on  the  justices  viewing  the  road,  or 
causing  it  to  be  viewed,  put  it  in  repair  to  their  satisfaction. 
It  seems  to  me  that,  upon  a  reasonable  construction  of  this 
Act,  that  is  the  responsibility  which  a  surveyor  takes  upon 
himself  by  becoming  a  surveyor  of  highways. 

Another  effect  of  allowing  this  action  to  be  maintained 
would  be  to  submit  to  a  different  tribunal  than  that 
appointed  by  the  Act  the  question  whether  or  no  the 
road  was  in  repair.  A  jury  trying  the  action  at  Nisi 
Prius  must  necessarily  determine  that,  and  the  circum- 
stance of  the  justices  having  already  adjudicated  on  the 
question  under  the  94th  section  might  have  no  weight 
with  them.  They  might  truly  say,  **  The  surveyor 
was  bound  to  keep  the  road  in  repair,  and  we  will  judge 
for  ourselves  whether  he  has  done  so,  without  regarding 
what  the  justices  have  determined.  The  real  truth  is,  the 
duty  is  cast  upon  the  parish ;  and  there  is  nothing  in  the 
statute  to  cast  a  duty  on  the  surveyor  beyond  imposing 
upon  him  the  penalty  of  5/.  and  requiring  him  to  take 
proceedings  whereby  the  road  may  be  put  in  repair.  The 
obligation  to  repair  still  remains  in  the  parish.  The  sur- 
veyor has  certain  duties  imposed  upon  him,  and  the  conse« 
quence  of  not  performing  those  duties  is  that  he  is  subject 
to  a  penalty.  There  is  nothing  in  the  Act  to  justify  us 
in  holding  that  he  is  personally  responsible,  and  that  in  the 
event  of  accident  arising  from  the  non-repair  of  the  road, 
the  person  injured  may  maintain  an  action  against  him. 
7%^  Mayor  of  Lyme  Regis  v.  Henley  is  distinguishable. 
There  a  duty  was  imposed  on  the  corporation  by  their 
charter.  No  doubt  that  judgment  was  right,  but  it  seems 
to  me  a  very  different  question  from  this,  whether  the 
obligation  to  repair,  under  the  6th  section  of  the  5  &  6 
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Wm.  4,  c.  50,  casts  on  surveyors  of  highways  a  personal 
responsibility  beyond  that  which  the  statute  has  imposed 
upon  them.  As  already  observed,  one  consequence  of 
holding  a  surveyor  liable  to  this  action  would  be,  that  no 
person  would  be  willing  to  undertake  the  office  of  surveyor, 
and  it  would  be  impossible  to  carry  out  the  Act  In  my 
judgment  the  plaintiff  has  failed  to  make  out  his  case,  and 
there  is  enough  on  this  record  to  entitle  the  defendant  to 
enter  a  nonsuit,  because  it  alleges  a  personal  duty  on  the 
part  of  the  surveyor,  and  a  responsibility  to  which  he  is  not 
subject. 

Channell,  B. — I  agree  witti  the  Lord  Chief  Baron  and 
my  brother  Martin,  that  the  rule  ought  to  be  absolute  in 
one  or  other  of  the  forms  proposed,  and  I  also  agree  with 
them  in  the  ground  they  have  given  in  support  of  their 
opinions.  That  being  so,  but  for  the  importance  of  the 
subject  I  should  not  feel  it  necessary  to  add  anything  to 
what  has  been  already  said,  and  therefore  I  will  state  shortly 
the  grounds  on  which  my  judgment  proceeds. 

It  seems  to  me  clear  that  if  we  leave  out  of  consideration 
the  statute  5  &  6  Wm.  4,  c.  50,  there  is  no  ground  to 
maintain  this  action.  Mr.  MelUsh  has  satbfied  me  that 
at  common  law  this  action  could  not  have  been  main- 
tained, and  McKtnnon  v.  Pensan  is  a  strong  authority  in 
support  of  that  proposition,  though  it  is  not  conclusive, 
because  there  is  a  material  difference  between  the  statute 
relating  to  surveyors  of  county  bridges  and  the  5  &  6 
Wm.  4,  c.  50.  Then  the  question  is  reduced  to  this, 
whether  the  5  &  6  Wm.  4,  c.  50,  has  created  such  a  liability 
on  the  part  of  a  surveyor  of  highways  as  will  justify  the 
present  action.  Now  this  is  not  a  case  in  which  a  surveyor 
of  highways  has  done  any  act  which  of  itself  has  caused 
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1862.        injury  to  the  plaintifE   If,  personally  or  by  his  servants,  he 
had  put  a  heap  of  stones  in  the  road  and  left  them  there 
V.  at  night  without  being  sufficiently  protected,  that  would  be 

an  omission  to  do  something  to  render  harmless  an  act 
which  he  had  affirmatively  done.  But  this  is  not  the  case 
of  a  surveyor  having  done  an  act  which  he  had  authority 
to  do,  and  not  having  taken  precautions  against  accident 
arising  from  it,  but  it  is  a  mere  case  of  omission  to  repair 
a  road ;  when  it  may  be  assumed  he  had  funds  in  his  hands 
with  which  he  might  have  repaired. 

Then  is  the  defendant  liable  upon  that  state  of  facts  ?  I 
do  not  attach  much  importance  to  the  circumstance  that 
the  action  is  novel  in  its  character.  If  it  is  created  by  the 
5  &  6  Wm.  4,  c  50,  of  course  we  could  not  expect  to  find 
any  precedent  of  such  an  action  before  that  AcL  It  may 
however  be  observed  that  the  Act  passed  more  than  a 
quarter  of  a  century  ago,  and  I  am  not  aware  that  an 
action  like  the  present  has  ever  been  attempted  to  be 
sustained.  I  also  agree  with  the  Lord  Chief  Baron  and 
my  brother  Martin  that,  in  placing  a  construction  on  the 
Act,  we  may  fairly  take  into  consideration  the  inconvenience 
which  would  arise  from  a  multiplicity  of  actions  if  we 
adopted  the  plaintiff's  view.  Then  does  the  5  &  6  Wm.  4, 
c.  50,  create  such  a  duty  on  the  part  of  a  surveyor  of  high- 
ways, that  by  reason  of  a  breach  of  that  duty  he  is  liable  to 
an  action  ?  I  agree  that  it  imposes  on  him  a  duty,  but  not 
such  a  duty  as  exposes  him  to  this  liability.  I  think  that 
the  intention  of  the  legislature  was  to  enable  the  parish, 
through  the  instrumentality  of  a  surveyor,  to  do  that  which 
it  was  their  duty  to  do;  and  that  the  parish  still  remains 
liable  for  the  non-repair  of  the  road.  It  seems  to  me  that 
the  object  was  to  give  facility  to  the  parish  to  perform  their 
work  and  do  their  duty  through  the  assistance  of  a  surveyor 
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not  to  cast  upon  him  the  liability  now  sought  to  be  imposed. 
The  case  of  The  Mayor  Sfc,  of  Lyme  Regis  v.  Henley  is 
distinguishable.  That  case,  simplified,  is  merely  this.  The 
corporation,  who  for  this  purpose  may  be  considered  an 
individual,  took  a  portion  of  the  sea  shore  by  charter  from 
the  Crown,  wiih  a  right  to  certain  tolls  or  dues,  and  in  con- 
sideration of  those  advantages  they  were  under  an  obligation 
to  repair  a  sea  wall.  It  was  argued  that  they  were  under 
no  liability  towards  the  particular  individual  who  sued, 
because  he  was  not  shewn  to  have  been  the  owner  of  an 
ancient  messuage  in  existence  at  the  time  the  charter  was 
granted;  but,  according  to  the  true  construction  of  the 
charter,  there  was  a  liability  on  the  part  of  the  corporation 
to  repair,  for  the  benefit  of  the  inhabitants  of  the  borough, 
in  consideration  of  the  rights  conferred  by  the  charter  on 
the  corporation.  Again,  in  the  case  of  a  mill,  if  the  inha- 
bitants of  a  certain  parish  were  bound  to  grind  their  corn  at 
a  particular  mill,  that  was  a  right  to  which  a  corresponding 
obligation  attached  on  the  part  of  the  mill  owner  to  maintain 
the  mill,  and  if  he  neglected  to  do  so  an  action  might  be 
brought  against  him  by  any  person  who  had  a  right  to 
have  his  com  ground  at  the  mill.  If  the  cases  be  looked 
into  it  will  be  found  that  all  of  them  were  cases  of  some 
right  which  was  a  personal  benefit,  there  being  on  the  other 
hand  a  corresponding  obligation  on  the  part  of  the  person 
entitled  to  the  benefit. 

Upon  these  grounds  I  think  that  the  action  is  not  main- 
tainable. I  do  not  difier  from  the  rule  of  law  that  where 
an  indictment  will  lie  for  the  non  performance  of  a  public 
duty,  an  individual  who  is  specially  injured  by  that  breach 
of  duty  may  maintain  an  action.  But  I  do  not  think  that 
kind  of  duty  is  imposed  on  a  surveyor  of  highways  by  the 
5  &  6  Wm.  4,  c  56.  According  to  my  view  of  that  Act, 
the  legislature  not  only  litevcr  intended  to  create  such  a 
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liability  as  is  now  sought  to  be  Imposed^  but  have  pointed 
out  the  course  to  be  taken,  namely,  by  an  application  to 
the  justices  to  euforce  the  penalty,  which  was  meant  to 
exclude  such  an  action  as  this. 

Rule  absolute  to  enter  a  nonsuit 


Jan,  22.  CaRNRS  V.  NeSBITT. 

Declaration.— For  that  heretofore,  to  wit,  on  &c., 
an  agreement  was  made  and  entered  into  between  the 
plaintiff  and  the  defendant  in  the  words  and  figures  follow- 
ing (that  is  to  say) — "  Memorandum  of  agreement  made 
the  13  th  day  of  February,  1860,  between  John  Games,  of 


The  plaintiff 
agreed  to 
hire  as  his 
assistant  in 
the  practice 
as  a  surgeon 
and  apothe- 
caiT,  and  the 
defendant 

hmfo *one^^  ^^'*  surgeon  and  apothecary,  of  the  one  part,  and  William 

month,  and 
so  on  from 
month  to 
month  until 
either  party 
should  give 
to  the  other 
a  calendar 
month's 
notice  of  his 
intention  to 
determine  the 
agreement, 
at  a  certain 
salary,  the 
plaintiff  to 
provide  for 

the  defendant    annum,  paj^able  fortnightly  by  the  said  J.  Cames ;  and  the 

a  dwelling- 
house  at  C.  to 

reside  in,  the  defendant  to  be  allowed  all  fees  received  finm  the  practice  of  midwifery  and 
any  private  practice ;  and  in  consideration  of  the  premises  and  of  the  agreement  for  hiring, 
the  aefendant  agreed  that  he  would  not  practice  as  a  surgeon,  apothecary,  or  surgeon-aceou- 
cheur,  within  the  distance  of  five  miles  from  C.  without  the  consent  in  writing  of  the  plaintiff 
"  under  a  penalty  or  penal  sum  of  100/.,  to  be  recoverable  by  the  plaintiff  as  and  for  liqui- 
dated damages,  the  said  sum  of  100/.  having  been  specified  by  the  parties  aa  the  amount  to 
be  paid  and  recoverable  by  the  plaintiff  against  the  defendant  for  the  breach  or  non-observ- 
ance by  the  defendant  of  the  last  mentioned  clause."  The  plaintiff  having  recovered  100/. 
damages. — Neld^  that  he  was  not  entitled  to  an  injunction  to  restrain  the  defendant  from 
practising  within  the  prescribed  distance,  since,  upon  the  true  construction  of  the  agreement^ 
the  100/.  was  liquidated  damage,  which  the  parties  had  agreed  should  be  paid  as  an  equivalent 
for  so  practising, 

Hela  also,  that  the  providing  the  defendant  a  dwelling-house  was  not  a  condition  precedent 
to  the  plaintiff*a  right  to  sue  for  a  breach  of  the  agreement  not  to  practice.  And  that  it  waa 
no  answer  that  the  agreement  was  determined  by  notice^  as  the  restriction  as  to  practising 
applied  to  the  time  when  the  defendant  ceased  to  be  assistant. 


Nesbitt,  of  &c.,  surgeon,  of  the  other  part,  as  follows: — The 
said  J.  Carnes  agrees  to  hire  as  his  assistant  in  the  practice 
as  a  surgeon  and  apothecary,  and  the  said  W.  Nesbitt  agrees 
to  serve  him  for  one  month,  and  so  on  from  month  to  month 
until  either  party  shall  give  to  the  other  one  calendar 
month's  notice  in  writing  of  his  intention  to  determine  the 
said  agreement,  commencing  from  the  day  of  the  date 
hereof,  upon  the  terms  and  conditions  hereinafter  men- 
tioned.     The  salary  of  the  said  W.  Nesbitt  to  be  lOL  per 
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said  J.  Games,  in  addition  thereto,  to  find  and  provide  for 
the  said  W.  Nesbitt  a  dwelling-house,  furnished,  at  Cassop 
to  reside  in.     The  said  W.  Nesbitt  to  be  allowed  for  his      ^,  c- 

NK8BITT. 

own  use  and  benefit  all  fees  received  from  the  practice  of 
midwifery,  and  also  any  private  practice  in  the  immediate 
neighbourhood  of  Cassop.     In  consideration  whereof  the 
said  W.  Nesbitt  doth  hereby  agree  to  serve  the  said  J. 
Carnes,  and  act  as  his  assistant  in  the  capacity  aforesaid, 
according  to  the  best  of  his  skill   and  knowledge;   and 
in  consideration  of  the  premises,  and  of  the  agreement 
for  living  hereinbefore   contained,  the  said   W.  Nesbitt 
doth  hereby  promise  and  agree  with  the  said  J.  Games,  that 
he,  the  said  W.  Nesbitt,  shall  not  nor  will,  either  directly 
or  indirectly,  by  himself  or  in  conjunction  with  any  other 
person  or  persons,  practice  as  a  surgeon,  apothecary,  or 
surgeon«accoucheur,  within  the  distance  of  five  miles  from 
Gassop  aforesaid,  without  the  consent  in  writing  of  the  said 
J.  Games  first  had  and  obtained,  under  the  penalty  or  penal 
sum  of  lOOiL,  to  be  recoverable  by  the  said  J.  Games  as 
and  for  liquidated  damages,  the  said  sum  of  100/.  having 
been  specified  by  the  said  parties  hereto  as  the  amount  to 
be  paid  and  recoverable  by  the  said  John  Games  against 
the  said  W.  Nesbitt  for  the  breach  or  non-observance  by 
the  said  W.  Nesbitt  of  the  said  last  mentioned  clause.     As 
witness  the  hands  of  the  parties,*  &c. — Averment :  that  the 
plaintiff  did  all  things  necessary  on  his  part  to  entitle  him  to 
sue  the  defendant  for  the  breach  hereinafter  mentioned,  and 
to  maintain  this  action,  and  to  the  injunction  hereinafter 
claimed. — Breach:    that  the  defendant,  after  making  the 
said  agreement,  did  practice  as  a  surgeon,  apothecary,  and 
surgeon-accoucheur,  within  the  distance  of  five  miles  from 
Gassop  aforesaid,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  contrary  to  the  said  agree- 
ment.   And  the  plaintiff  claims  100/.;  also  a  writ  of  in** 

E  E  E  2 
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1862.  junction  to  restrain  the  defendant  from  either  directly  or 
indirectly,  by  himself  or  in  conjunction  with  any  other  person 
or  persons,  practising  as  a  surgeon,  apothecary,  or  surgeon- 
accoucheur  within  the  distance  of  five  miles  from  Cassop 
in  the  county  of  Durham,  without  the  consent  in  writing 
of  the  plaintiff,  first  had  and  obtained,  contrary  to  the 
agreement  above  mentioned,  and  from  committing  any 
breach  of  contract  of  the  like  nature. 

Demurrer  to  so  much  of  the  declaration  as  does  not 
relate  to  the  plaintiff*s  claim  to  a  writ  of  injunction. 

Demurrer  to  so  much  of  the  declaration  as  relates  to  the 
plaintiff's  claim  to  a  writ  of  injunction. 

Second  plea. — That  the  plaintiff  did  not  find  or  provide 
for  the  defendant  a  dwelling-house  furnished  at  Cassop, 
according  to  the  said  agreement. 

Third  plea.  —That  after  the  making  of  the  said  agreement, 
and  afler  the  defendant  had  entered  into  the  plaintiff^s  ser- 
vice according  thereto,  and  before  any  breach  by  the  defend* 
ant  of  the  said  agreement,  the  plaintiff  gave  to  the  defendant 
one  calendar  month's  notice  in  writing  of  his  intention  to 
determine  the  said  agreement,  and  by  and  in  accordance 
with  the  said  notice  the  said  agreement  was  and  became 
wholly  determined  and  put  an  end  to;  and  the  said  sup- 
posed breach  of  agreement  took  place  after  the  expiration 
of  the  said  calendar  month,  and  after  the  defendant  had 
ceased  to  be  the  plaintiff's  assistant  in  the  said  practice  as  a 
surgeon  and  apothecary. 

Demurrers  to  pleas,  and  joinders  therein. 

2r.  Jfmei^  for  the  plaintiff. — The  declaration  is  good,  and 
the  pleas  bad.  With  respect  to  the  second,  the  providing  a 
dwelling-house  for  the  defendant  is  not  a  condition  pre- 
cedent to  the  performance  by  him  of  his  undertaking  not 
to  practice  within  five  miles  of  Cassop.  As  to  the  third,  it 
is  no  answer  that  the  defendant  has  ceased  to  be  the  plain- 
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tiff*8  assistant.    By  the  agreement,  the  defendant  is  allowed        1862. 

to  practice  in  the  immediate  neighbourhood  of  Cassop  whilst      '^X'^^ 

he  is  the  plaintiff's  assistant,  and  therefore  the  restriction  ff- 

Kesbitt. 

must  apply  to  the  time  when  he  has  ceased  to  be  so. 

With  respect  to  the  injunction,  this  Court  refused  an 
application  for  an  injunction  on  the  ground  that  the  plaintiff 
had  claimed  the  penalty :  Carries  v.  Nesbitt  (a).  The  authori- 
ties then  relied  on  were  Sainter  ▼.  Ferguson  {b)  and  French 
V.  Macale  (c).    In  Sainter  v.  Ferguson  the  defendant  bound 
himself  by  contract  not  to  practice  as  a  surgeon  and  apothe- 
cary under  a  penalty  of  5002.     Having  violated  his  agree- 
ment the  plaintiff  brought  an  action  against  him  and  obtained 
a  verdict  with  5007.  damages,  and  Lord  Cottenham,  C,  refused 
an  injunction  on  the  ground  that  the  defendant  had  pur- 
chased the  right  to  do  the  act,  and  was  entitled  to  the  benefit 
of  his  purchase.     The  authorities  on  the  subject  were  re- 
viewed in  French  v.  Macale  (<?)  by  Sir  F.  Sugden^  C,  who 
said : — **  The  general  rule  of  equity  is,  that  if  a  thing  be 
agreed  upon  to  be  done,  though  there  is  a  penalty  annexed 
to  secure  its  performance,  yet  the  very  thing  itself  roust  be 
done.    If  a  man,  for  instance,  agrees  to  settle  an  estate  and 
execute  his  bond  for  6007.  as  a  security  for  the  performance 
of  his  contract,  he  will  not  be  allowed  to  pay  the  forfeit  of 
his  bond  and  avoid  his  agreement,  but  he  will  be  compelled 
to  setde  the  estate  in  specific  performance  of  his  agreement 
So  if  a  man  covenants  to  abstain  from  doing  a  certain  act, 
and  agree,  that  if  he  do  it,  he  will  pay  a  sum  of  money,  it 
would  seem  that  he  will  be  compelled  to  abstain  from  doing 
that  act,  and  just  as,  in  the  converse  case,  he  cannot  elect  to 
break  his  engagement  by  paying  for  his  violation  of  the 
contract."    [Martin,  B. — The  question  depends  on  the  con- 
struction of  the  contract,  whether  the  party  is  restricted  from 

(a)  Ante,  p.  160.  (6)  1  M*N.  &  G.  286. 

(c)  2  Dm.  &  War.  269.  274. 
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1862.        doing  the  act^  although  a  penalty  is  attached  to  it,  or  whe- 
^"^^^^"^^      ther  he  has  a  right  to  do  the  act  on  payment  of  the  amount 
».  agreed  upon.]     Sir  E.  Sugden^  in  French  v.  Maeale,  refers 

to  the  following  passage  in  a  note  in  FonblaDque*s  Treatise 
on  Equity  (a):—**  But  there  are  some  circumstances  which 
will  induce  the  Court  to  interfere  though  stipulated  damages 
be  reserved;  as  where  the  lessee  had  covenanted  not  to 
plough  ancient  meadow,  or  if  he  did  to  pay  an  increased 
rent.  The  Court,  upon  his  threatening  to  plough,  appears  to 
have  granted  an  injunction :  Webb  v.  Clarhe,  8th  May,  1782.* 
Here  the  sum  named  as  a  penalty  is  merely  the  limit  of  the 
right  to  damages ;  and  the  payment  of  the  penalty  does  not 
merge  the  obligation  not  to  practice  within  the  prescribed 
distance.  [Channell^  B. — The  defendant  has  only  under- 
taken not  to  practice  iub  modo.]  It  is  submitted  that  there 
is  an  absolute  undertaking  not  to  practice,  and  the  ancillary 
provision,  that  he  shall  be  subject  to  a  penalty,  does  not  give 
him  the  option  of  doing  so. 

No  counsel  appeared  for  the  defendant  (6). 

Martin,  B. — The  judgment  of  Lord  CoUenhatn  in  Sam- 
ter  V.  Fergu9on  (c)  is  conclusive  as  to  the  claim  for  an 
injunction.  There  will  be  judgment  for  the  plaintiff,  except 
as  to  the  second  demurrer,  and  as  there  will  be  no  injunc- 
tion the  part  of  the  declaration  relating  to  the  claim  to  it 
and  the  demurrer  may  be  struck  out 

(a)  Vol.  1,  p.  164,  note.  to  a  writ  of  injttiiction  could  not 

(6)    **  The  defendant's  points  be  supported,  the  agreement  be-  * 

for  argument  were — **  Thai  the  ing  merely  for  the  payment  of  a 

restraint  imposed  bj  the  agree-  certain  amount  in  the  event  of 

ment  was  only  intended  to  be  in  the  defendant  practising  within 

force  durante  servitio,  and  would  the  prescribed  limit, 
otherwise  have  been   unreason.  (c)  1  M*N.  &  G.  286. 

able.    That  the  plaintiff's  claim 
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Channell,  B.— I  am  also  of  opinion  that  the  plaintiff  is       1862. 
not  entitled  to  an  injunction.  Cabnss 
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Pollock,  C.  B.,  and  Wilde,  B.»  concurred. 

Judgment  accordinglj. 


V. 

Nesbitt. 


Clifton  v.  Furley.  Jan.  25. 

XN  this  case  the  plaintiff  had  sued  in  the  County  Court  of  A  superior 

_  Court  has  no 

Kent  three  defendants  for  an  assault ;  and  he  claimed  25/.  power,  under 
damages.     The  judge  ruled  that  the  three  defendants  were  vict.  c  108, 
improperly  joined ;  and  the  plaintiff,  to  prevent  the  plaint  a  County 
being  dismissed,  consented  to  strike  out  two  of  the  defend-  {^^q^^^^® 
ants ;  and  he  obtained  a  verdict  against  the  third,  with  Zh  ^^^  ^^  ^ 
damages.     The  plaintiff's  costs  were  taxed  on  the  lower  costs. 

^  ^  Semble,  that 

scale,  under  the  9  &  10  Vict.  c.  95,  s.  91.     The  judge  whereapiain- 

11  t  1  1   r      1  1     .     r  11  rr.L      tiffin  aCounty 

awarded  to  the  other  two  defendants  their  full  costs.     Ihe  Court  claims 
plaintiff  applied  to  the  judge  for  an  order  to  review  the  exceeding  20L 
taxation,  upon  the  ground  that  he  was  entitled  to  costs  ^^^^^a^ 
upon  the  higher  scale,  as  framed  by  the  County  Court  f^tiU^  to°^^ 
judges,  under  the  19  &  20  Vict.  c.  108,  s.  33.     The  judge  ^  ^P^n  the 

"      *->  WW      lower  scale. 

considered  that  as  the   plaintiff  had  only  recovered  3il  But  where 

the  plaintiff 

damages^  he  was  not  entitled  to  costs  upon  the  higher  scale,  claims  more 

than  20/.  and 

and  refused  the  application.  the  defendant 

succeeds,  he 
is  entitled  to 

fF.  n.  Cooke  now  moved,  upon  an  affidavit  of  the  above  SgW^l^^ 
facts,  for  a  rule  calling  on  the  judge  of  the  County  Court 
to  shew  cause  why  he  should  not  order  the  registrar  to  re* 
view  the  taxation  of  costs. — The  plaintiff  having  claimed  25/. 
damages  is  entitled  to  costs  upon  the  higher  scale,  although 
he  has  recovered  3/.  only.  Under  the  13  &  14  Vict.  c.  61, 
s.  14,  an  appeal  lies  where  the  amount  of  the  claim  exceeds 
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207.9  although  judgment  be  given  for  a  less  amount:  Dress- 
man,  appt.,  Harris,  resp.  (a)  [Martin,  B. — It  could  never  have 
been  intended  that  because  a  plaintiff  claimed  more  than 
20/.  he  was  to  have  costs  on  the  higher  scale,  although  he 
recovered  but  1*.]  The  19  &  20  Vict.  c.  108,  which  ex- 
tended  the  jurisdiction  of  the  County  Courts,  contemplates 
a  different  scale  of  costs  from  that  mentioned  in  the  9  &  10 
Vict-  c.  95,  s.  91.  [Martin,  B.— The  9  &  10  Vict.  c.  95 
gave  the  County  County  jurisdiction  in  all  personal  actions 
where  the  debt  or  damage  claimed  did  not  exceed  20/. 
Then,  by  the  88th  section,  **all  the  costs  of  any  action  or 
proceeding  in  the  Court,  not  herein  otherwise  provided  for, 
shall  be  paid  by  or  apportioned  between  the  parties  in  such 
manner  as  the  judge  shall  think  fit,  and  in  default  of  any 
special  direction  shall  abide  the  event  of  the  action."  There- 
fore under  that  Act,  if  the  plaintiff  recovers  less  than  20/L 
the  costs  would  follow  the  event  unless  the  judge  interfered 
to  prevent  it  The  19  &  20  Vict  c.  108,  s.  24,  extended 
the  jurisdiction  of  the  County  Court  to  actions  in  which 
the  debt  or  demand  does  not  exceed  50L  Then,  by  the 
33rd  section,  in  actions  where  the  debt  or  damages  claimed 
exceeds  20/.,  five  County  Court  judges  are  to  frame  a  scale 
of  costs.  Upon  the  true  construction  of  these  Acts,  the  right 
of  the  plaintiff  to  costs  does  not  depend  upon  the  amount 
which  he  claims,  but  upon  the  amount  which  he  recovers. 
The  defendant's  costs  would  be  regulated  by  the  claim ;  and 
if  he  succeeded  he  would  be  entitled  to  the  costs  of  counsel 
and  attorney  to  defend  himself  against  the  laiger  claim. 
Channell,  B. — That  seems  to  me  the  literal  construction  of 
the  Act ;  and  it  is  in  conformity  with  the  view  taken  in  the 
books  of  practice.]  The  scale  of  costs  fixed  by  the  five  County 
Court  Judges  applies  to  all  cases  where  the  claim  exceeds 
20i     By  the  19  &  20  Vict  c.  108,  s.  43,  "No  writ  of 

(a)  9  Exch.  485. 
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mandamus  shall  henceforth  issue  to  a  Judge  or  an  officer 
of  the  County  Court  for  refusing  to  do  any  act  relating  to 
the  duties  of  his  office ;  but  any  party  requiring  such  act 
to  be  done  may  apply  to  any  superior  Court,  or  a  Judge 
thereof,  upon  an  affidavit  of  the  facts,  for  a  rule  or  summons 
calling  upon  such  judge  or  officer  of  a  County  Court,  and 
also  the  party  to  be  affected  by  such  act,  to  shew  cause  why 
such  act  should  not  be  done ;  and  if  after  service  of  such 
rule  or  summons  good  cause  shall  not  be  shewn,  the  superior 
Court,  or  judge  thereof,  may  by  rule  or  order  direct  the 
act  to  be  done."  [Martin,  B. — The  ordering  a  review  of 
taxation  of  costs  is  not  an  act  which  a  judge  of  a  County 
Court  is  required  to  do,  within  the  meaning  of  that  section, 
but  a  proceeding  in  the  cause ;  and  we  have  no  power  to 
order  him  to  take  such  a  proceeding.  If  it  were  otherwise 
the  consequence  would  be  that  wherever  a  judge  refused 
to  grant  a  new  trial,  an  application  would  be  made  to  a 
superior  Court  to  require  him  to  do  so.]  A  suitor  in  a 
County  Court  cannot  appeal  unless  the  judge  will  state  the 
facts,  and  if  he  improperly  refuses,  a  superior  Court  will 
direct  him  to  do  so.  [Channell,  B. — A  review  of  taxation 
is  a  matter  within  the  discretion  of  the  Judge:  it  is  not 
such  an  act  as,  before  the  19  &  20  Vict.  c.  108,  s.  43,  the 
Court  would  have  compelled  him  to  do  by  mandamus.]  It 
is  obligatory  on  the  judge  to  award  costs  where  the  plaintiff 
recovers  damages.  [Martin,  B. — No  decision  has  gone  to 
this  extent,  that  where  a  County  Court  judge  is  required 
to  do  something  in  a  cause,  and  he  does  not  do  it,  or  does  it 
wrong,  a  superior  Court  will  order  him  to  do  it,  and  do  it  right] 
Here  the  act  is  one  which  the  statute  renders  it  his  duty  to 
do.  [Martin,  B. — Suppose  a  County  Court  judge  gave 
judgment  for  the  defendant,  when  he  ought  to  have  given 
it  for  the  plaintiff,  this  Court  could  not  require  him  to  alter 
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it.     Channellf  B. — Where  the  act  is  in  the  discretion  of  the 
Judge,  it  is  clear  that  we  have  no  power  to  interfere. 


Per  Curiam  (a). — There  will  be  no  rule. 


Rule  refused. 


(a)  PMhA,  C.  B.,  Martin,  B.,  and  ChamuH  B. 


In  troTer  for 
goods,  the 
question  was 
whether  the 
plaintifik  sold 
the  goods  to 
A.  on  his 
own  account 
(through 
whom  the 
defendant 


^^^*  17.  MiLME  and  Seville  v.  Leisler. 

X  ROVER  for  3000  pieces  of  calico  shirtings,  &c 

Pleas  (inter  alia). — Not  guilty,  and  that  the  goods  were 
not  the  plaintifis*. — Issues  thereon. 

Wilde,  B.,  commenced  the  trial  of  the  cause  at  the  last 
Liverpool  Summer  Assizes,  but  in  consequence  of  his 
illness  the  trial  was  concluded  before  Martin,  B.  It  appeared 
claimed)  or  to   ^jj^t  the  plaintiffs,  Messrs.  Milne  and  Seville,  were  cotton 

A.  as  agent  r  *  * 

for  Q.  and 
Co.,  who^ 
howeyer, 
neyer  autho- 
rized the 
purchase.   At 
the  time  of 
the  bargain 
A.  referred 
theplaintiffs 
to  B.  for 
inquiiy  as  to 
the  responsi- 
bility of  G. 
and  Co.,  the 
plaintiffs 
alleging 
that  the 
reference 
was  required 

and  given  as  to  their  responsibility  as  buyers,  the  defendant  alleging  that  it  was  merely  as  to 
their  responsibility  as  shippers  on  behalf  of  A.  The  plaintifi  wrote  to  their  agent  as 
follows : — "  We  wish  you  to  call  and  see  B.  and  inquire  as  to  tlie  trustworthiness  of  6.  and 
Co.,  and  also  of  A.  who  is  making  a  rather  large  purchase  of  goods  for  the  abore  party,  and 
who  refers  us  to  B.  Write  by  return."  An  answer  was  received,  but  not  in  evidence. — Held, 
that  the  letter  was  admissible  as  evidence  for  the  plainti£b  on  the  ground  that  it  was  part  of 
the  res  gestae,  and  that  they  were  entitled  to  have  the  whole  of  it  read  and  submitted  to  the 
consideration  of  the  jury. 


spinners  at  Oldham^  and  the  defendant  was  a  shipping  mer- 
chant carrying  on  business  at  Manchester.  According  to 
the  statement  of  the  plaintiffs'  witnesses,  on  the  16th  May, 
1861j  Francis  Atkiuj  who  carried  on  business  at  Manchester 
under  the  name  of  Atkin  and  Company,  went  to  the  ware- 
house of  the  plaintiffs  at  Manchester  to  purchase  some 
*' shirtings."  The  plaintiffs'  salesman  remarked  that  he  was 
a  stranger,  whereupon  Atkin  said,  **  I  am  not  buying  for 
myself.  I  will  give  you  the  house,  if  you  perfer  it,  that  I 
am  buying  for,  and  references  respecting  myself."    Atkin 
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subsequeDtlj  wrote  the  following  order,  having  previously  1862. 
given  the  names  of  the  three  persons  mentioned  in  it  as 
referees.  The  words  in  italics  were  afterwards  inserted  by 
the  plaintiff  Seville. — '*  Order  from  F.  Atkin  and  Company, 
15,  New  Cannon  Street,  [for  Grant,  Murdoch  and  Com- 
pany, Liverpool],  to  Messrs.  Milne,  Seville  and  Company, 
2000  pieces  [describing  them  by  trade  marks],  2000  other 
[describing  them],  and  3000  [describing  them],  gold.  To 
be  completed  in  4  to  6  weeks.  F.  Atkin  and  Company, 
2  per  cent.  14  days,  or  ^  per  cent.  30  days.  F.  Burton,  of 
James  Burton  and  Son ;  James  Leach  and  Company ; 
Lord,  of  £.  L.  Gault,  29,  Booth  St.  [X  C.  Band,  of  J.  H. 
Littkdale,  Liverpool]. 

Atkin  wanted  to  have  the  goods  immediately,  but  the 
salesman  refused  until  he  had  consulted  his  principals.  On 
the  following  day,  the  plaintiff,  Seville,  was  informed  by  the 
salesman  of  what  had  taken  place  between  him  and  Atkin; 
whereupon  Seville  made  personal  inquiries  of  the  above 
named  referees,  and  according  to  his  evidence  the  result 
was  that  he  'determined  not  to  trust  Atkin  with  the  goods." 
A  message  was  then  sent  to  Atkin  to  meet  the  plaintiffs  on 
the  exchange  in  the  afternoon.  The  salesman  first  met 
Atkin  there,  and  told  him  that  Seville  required  to  have 
the  name  of  the  person  for  whom  he  was  buying  the  goods. 
Atkin  said  he  would  give  him  the  name,  and  handed  to  him 
an  envelope  with  "  Grant,  Murdoch  and  Co.,"  written  upon 
it.  The  plaintiff,  Seville,  then  came,  and  the  salesman 
gave  him  the  envelope  and  introduced  Atkin  to  him. 
Seville  then  said  aloud,  <' Grant,  Murdoch  and  Company; 
are  those  the  parties"?  Atkin  replied,  "Yes."  Seville 
then  observed,  **  This  firm  are  strangers  to  me,  and  before 
I  can  trust  them  with  the  goods  I  must  have  some  reference, 
and  know  something  about  them."  Atkin  said  he  could 
give  a  respectable  reference,  and  be  gave  the  name,  *' J.  C. 
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Bond,  of  J.  H.  Littledale  and  Company/'  Seville  then 
wrote  the  name  in  pencil  on  the  envelope,  and  said  he 
would  write  to  Liverpool  and  make  the  necessary  inqairies, 
and  if  the  answer  was  satisfactory  the  goods  would  be  de- 
livered. Atkin  pressed  to  have  some  of  tbe  goods  delivered 
immediately,  to  enable  him  to  get  them  from  the  bleachers 
before  the  Whitsuntide  holidays,  and  he  said  that  he  would 
send  the  money  before  the  28th  of  that  month,  and  that 
the  references  would  be  all  right.  Seville  thereupon  con- 
sented to  let  Atkin  have  a  portion  of  the  goods;  and,  on 
his  return  to  the  warehouse,  Seville  inserted  in  the  above 
order  the  words  in  italics.  2,500  pieces  of  the  shirtings 
were  delivered  to  Atkin  the  same  evening,  and  500  the 
next  morning.  An  invoice  was  sent  with  them  headed 
"  Grant,  Murdoch  and  Company,  per  F.  Atkin." 

In  the  course  of  Seville's  examination,  the  plaintiffs' 
counsel  proposed  to  give  in  evidence  a  letter  which  Seville 
said  he  wrote  on  the  17th  after  his  return  to  the  warehouse, 
to  Messrs.  Francis  and  Comer,  the  plaintifis'  brokers  in 
Liverpool  The  defendant's  counsel  objected  that  the  letter 
was  not  admissible  in  evidence,  but  ffilde^  B.,  overruled 
the  objection  and  received  it.    The  letter  was  as  follows: — 

**  Manchester, 

"  Gentlemen,  « 17th  May,  1861. 

**  We  wish  you  to  call  at  J.  H.  Littledale  and  Com- 
pany%  and  see  J.  C.  Bond,  and  inquire  as  to  the  trustwor- 
thiness of  Messrs.  Grant,  Murdoch  and  Company,  of  your 
town ;  and  also  of  F.  Atkin  and  Company,  of  this  city,  wbo 
is  making  a  ratber  large  purchase  of  goods  for  the  above 
party,  and  who  refers  us  to  Mr.  Bond.     Write  by  retiuti 

directed  to  the  mill. 

"  Yours,  &c., 

**  Messrs.  Francis  and  Co."  *'  J.  Seville." 

An  answer  was  received  to  this  letter,  but  was  not  pro- 
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duced  and  the  contents  did  not  transpire.    It  subsequently        1862. 
appeared  that  Grant,  Murdoch  and  Company  had  no  know-      ^Xp^^^ 
ledge  whatever  of  the  transaction,  and  that  Atkin  sent  the  »• 

LUBLEB. 

goods  to  the  defendant,  who  had  previously  undertaken  to 
consign  them  to  Singapore  on  Atkin's  account,  and  had 
advanced  him  B57L  upon  them*  Atkin  was  afterwards 
declared  bankrupt. 

The  case  on  the  part  of  the  defendant  was  that  he  had 
bona  fide  advanced  the  money  to  Atkin  who  had  purchased 
the  goods  on  his  own  account :  that  Atkin  had  given  the 
name  of  Grants  Murdoch  and  Company  as  the  shippers  of 
the  goods ;  and  that  the  plaintiflfs  were  desirous  of  ascer- 
taining their  responsibility,  since  it  was  the  ordinary  course 
of  business  for  ship  brokers  to  make  advances,  by  giving 
their  acceptances,  when  the  shipments  were  made:  that 
although  a  portion  of  the  goods  was  delivered  to  the  de- 
fendant for  shipment,  Atkin  had  previously  arranged  to  ship 
a  part  of  them  through  Grant,  Murdoch  and  Company, 
with  whom  he  had  previous  dealings. 

Martin^  B.,  left  it  to  the  jury  to  say  whether  they  believed 
the  witnesses  on  the  part  of  the  plaintiffs  or  the  defendant. 
If  the  plaintiffs  intended  to  sell  the  goods  to  Grant,  Mur- 
doch and  Company,  they  were  entitled  to  recover,  because 
Grant,  Murdoch  and  Company  never  did  in  fact  buy  them, 
so  that  there  was  no  contract  or  sale  at  all.  If,  on  the  other 
hand,  Atkin  bought  the  goods  on  his  own  account,  and 
they  were  sold  by  the  plaintiffs  to  him,  though  the  sale 
might  have  been  avoided  on  the  ground  of  fraud,  yet  as  the 
plaintiffs  had  not  elected  to  do  so,  Atkin,  or  any  person  to 
whom  he  sold  or  pledged  the  goods,  would  have  a  valid  title 
to  them,  and  the  defendant  would  be  entitled  to  the  verdict. 
The  learned  Judge  read  the  letter  of  the  17th  of  May,  and 
observed  that  if  it  was  a  genuine  letter  written  at  the  time 
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1862.       Stated,  it  seemed  to  establbh  the  plaintiflb'  case.    The  jury 
having  found  a  verdict  for  the  piaintiffa, 

Edward  JameSf  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  the  improper  reception 
in  evidence  of  the  letter  of  the  17tb  of  May,  and  also  oa 
the  ground  of  misdirection  with  reference  to  the  contents  of 
that  letter. 

Temple,  Milward  and  Hophina  now  shewed  cause. — 
First,  the  letter  was  admissible  in  evidence  as  part  of  the 
transaction.  If  the  plaintiffs  had  written  to  Bond,  the 
letter  would  have  been  clearly  admissible,  and  it  makes  no 
difference  that  they  wrote  to  Francis  and  Comer  to  make 
the  inquiry  instead  of  writing  directly  to  Bond.  [Martin  B. 
— It  is  the  same  as  if  the  plaintiffs  had  said  to  a  person  at 
Manchester,  **  go  to  Liverpool,  and  inquire  of  Bond  as  to 
the  responsibility  of  Grant,  Murdoch  and  Company.*^  In 
Mortimer  v.  M^Callan  (a),  I^ord  Abinger  said : — '*  The  third 
point  is,  as  to  the  admission  of  the  evidence  of  what  occurred 
between  Taylor  and  the  plaintiff  immediately  after  the 
transaction.  As  a  general  principle,  it  is  undoubtedly  true, 
that  conversations  with  an  agent  after  the  transaction  are 
not  evidence  against  his  principal,  but  the  question  is 
whether  this  be  not  part  of  the  res  gestae.  It  is  part  of 
the  evidence  to  shew  that  the  plaintiff  did  not  trust  Tay- 
lor, and  I  do  not  know  how  it  could  have  been  shewn 
otherwise.  It  is  before  the  transaction  is  concluded,  that  is 
before  payment  is  made ;  and  I  think  it  is  receivable :  it 
is  not  a  conversation  between  an  agent  and  principal  after 
the  transaction  is  concluded,  but  a  conversation  at  the  time 
he  is  dealing  with  him,  and  a  part  of  the  res  gestoe." 
Francis  and  Comer  were,  for  the  purpose  of  the  inquiry, 

(a)  6  M.  &  W.  58.  69. 
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Ibe  senranto  of  the  plaintifls.      Sappose  the  plaintiffs  had 
sent  one  of  their  clerks  to  Liverpool  to  make  the  inquiry, 
or  suppose  the  plaintiff,  Seville,  had  himself  gone,  would 
not  that  fact  have  been  admissible  ?    This  letter  is  admissible 
on  the  same  ground.     The  rule  of  law  is  thus  stated  in 
Starkie  on  Evidence,  vol.  1,  p.  62,  3rd  ed. : — In  the  next 
place,  although   the  general  principle  above  announced 
excludes  the  declarations,  writings,  acts,  and  conduct  of 
strangers,  as  falling  within  the  general  description  of  res 
inter  alios  acta,  the  objection  does  not  extend  to  a  class  of 
declarations  already  described  as  declarations  accompanying 
an  act;  for  these,  when  the  nature  and  quality  of  the  act 
are  in  question,  are  either  to  be  regarded  as  part  of  the  act 
itself,  or  as  the  best  and  most  proximate  evidence  of  the 
nature  and  quality  of  the  act."     Again,  at  p.  65,  it  is  said ; 
**  The  principle  does  not  extend  to  the  exclusion  of  any  of 
what  may  be  termed  real  or  natural  facts  and  circumstances 
in  any  way  connected  with  the  transaction,  and  from  which 
any  inference  as  to  the   truth  of  the  disputed  fact  can 
reasonably  be  made.*'    In  an  action  for  a  false  representation 
as  to  the  solvency  of  a  third  person.  Lord  Tenterden  admitted 
the  declarations  of  the  plaintiffs  at  the  time  they  trusted 
him  as  evidence  for  them :   FeHawes  v.  WilKamson  {a). — 
Secondly,  the  plaintiffs  had  a  right  to  have  the  whole  of 
the  letter  read.     In  the  latter  part  of  it,  the  plaintiffs  go  on 
to  state  the  reason  why  they  wished  the  inquiry,  viz.,  that 
Atkin  was  making  a  rather  lai^e  purchase  of  goods  for 
Grant,  Murdoch  and  Company.     The  plaintiffs  in  effect 
say,  *^  in  order  that  you  may  make  the  proper  inquiry,  I 
tell  you  that  our  object  is  to  ascertain  whether  we  can  safely 
trust  the  persons  for  whom  Atkin  is  purchasing  the  goods.** 
That  was  a  declaration  connected  with  the  transaction,  and 

(a)  Moo.  &  M.  306. 
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1862.       the  plaintifls  to  one  of  their  seirants,  withoat  the  sancdon 
^XT"^^      <^  knowledge  of   the  defendant,   evidence  against  hiro. 
».  Wilde,  B. — In  Chambers  y.  Benuueoni  (a),  where  a  sheriff's 

oflScer  returned  that  he  had  arrested  the  defendant  at  a  par- 
ticular place,  after  the  death  of  the  officer,  the  Court  refused 
to  receive  the  return  as  evidence  of  the  arrest  at  that  place. 
Pollock^  C.  B.,  referred  to  Higham  v.  Ridgteay  (£).]  In  Rex 
V.  Clapham  (c)  Lord  Tenterden  would  not  allow  a  parish 
register  of  baptism  to  be  read  for  the  pnrpoee  of  proving 
the  time  of  birth.  If  the  statement  in  the  letter  had  been 
the  only  evidence  that  the  purchase  was  for  Grant,  Murdoch 
and  Company,  and  the  jury  had  acted  upon  it  as  proof  of 
the  fact,  and  found  a  verdict  for  the  plaintifis,  the  Court 
would  have  set  aside  the  verdict. — Thirdly,  assuming  that 
the  letter  was  admissible,  and  that  the  plaintifi  were  en- 
titled to  have  the  whole  read,  the  learned  Judge  ought  to 
have  made  strong  comments  upon  it ;  and  to  have  cautioned 
the  jury  against  regarding  it  as  proof  of  the  facts  alleged  in 
it.     In  that  respect  there  was  a  misdirection. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  The  grounds  of  the  application  for  a  new 
trial  were,  first,  that  the  letter  of  the  17th  of  May,  1861, 
ought  not  to  have  been  received  in  evidence ;  secondly,  that 
being  received,  that  part  of  it  which  states  the  reason  for 
making  the  application  ought  either  not  to  have  been 
read,  or  being  read,  the  learned  Judge  ought  to  have  made 
strong  comments  upon  it,  and  to  have  cautioned  the  jury 
that  it  was  no  evidence  of  the  purchase  of  the  goods  for 
Grant,  Murdoch  and  Company.  In  my  judgment  there  is 
no  foundation  for  either  of  the  objections,  although  I  think 
the  rule  was  properly  granted,  and  the  points  worthy  of 
consideration. 

(a)  1  C.  &  J.  461,  in  error;  1  C.        (b)  10  East,  109. 
M.  &  R.  347.  (c)  6  C.  &  F.  29. 
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The  objection  taken  by  Mr,  Aspland  rather  late  in  the 
argument,  I  will  first  dispose  of.  He  contended  that  the 
letter  ought  not  to  have  been  received  because  nothing  was  o. 

done  under  it ;  and  that  it  was  only  upon  the  application 
being  made^  the  letter  acted  upon,  and  the  answer  put  in, 
that  it  would  become  evidence.  I  am  not  sure  the  objection 
is  well  founded ;  but  assuming  it  to  be,  there  is  no  doubt 
from  the  nature  of  the  letter,  that  the  application  was  made, 
and  an  answer  obtained.  But  supposing  there  was  no 
answer,  the  objection  ought  to  have  been  taken  before  the 
letter  was  read. 

Further,  I  do  not  agree  that  part  of  a  letter  may  be 
excluded ;  if  read  at  all,  the  whole  must  be  read.  In  that 
respect  a  letter  differs  from  a  public  document ;  and  that  is 
the  distinction  between  this  ease  and  Chambers  v.  Bemas- 
com  (a).  A  document  which  is  received  in  respect  of  its 
being  a  public  docnment,  drawn  up  in  pursuance  of  an  act 
of  parliament,  or  in  the  performance  of  some  public  duty, 
is  valid  for  that  reason  ;  and  if  any  impertinence  creeps  into 
it,  that  is  no  part  of  the  document,  and  ought  not  to  be  read 
with  it.  For  that  reason  the  Court,  in  Chambers  v.  Bemas^ 
cant,  excluded  the  statement  of  the  place  where  the  arrest 
was  made.  For  that  reason,  also,  Lord  Tenterden,  in  the 
case  of  Rex  v.Clapham  (&),  would  not  allow  a  parish  register 
of  baptism  to  be  read,  for  the  purpose  of  proving  the  time 
of  birth ;  for  the  time  of  birth  was  no  part  of  the  register. 
That  is  also  the  distinction  between  this  case  and  Higham 
V.  Ridgway  (c),  for  there  it  was  no  part  of  the  duty  of  the 
medical  man  to  make  an  entry  that  he  had  been  paid  for 
his  attendance,  and  the  circumstance  of  his  having  recorded 
it  made  it  an  entry  against  his  interest,  so  that  the  whole 
might  be  read.     There  the  question  was,  upon  what  day 

(a)  C.  &  J.  451,  in  lerror;  1  C.        (ft)  4  C.  &  P.  29. 
M.  &  R.  347.  (c)  10  East,  109. 
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1862.  ^^  ^^®  child  born  ?  The  medical  man  had  entered  not 
only  that  he  had  attended  at  the  birth  and  been  paid  for  it, 
but  also  that  the  child  was  bom  on  a  particular  day ;  and 
that  being  part  of  an  entry  which  was  admissible  in  evidence, 
was  held  evidence  of  the  time  of  birth,  because  made  by  a 
person  against  his  interest. 

It  is  difficult  not  to  perceive  from  those  cases  that  the 
Courts,  so  far  as  they  can,  are  disposed  to  receive  in  evi- 
dence whatever  can  throw  any  light  on  the  matter  in  issue, 
and  advance  the  search  after  truth.  No  doubt,  for  that 
reason,  in  the  case  of  an  exclamation  by  anyone  in  a  crowd, 
when  an  accident  occurs,  and  the  conduct  of  a  particular 
person  is  in  question,  it  may  be  asked  whether  some  one  did 
not  call  out  '*  shame,"  for  it  is  part  of  the  res  gestae.  The 
exclamation  may  be  the  result  of  prejudice  or  passion,  but 
it  is  admissible  in  evidence,  and  the  jury  must  judge 
whether  it  did  not  proceed  in  the  ordinary  course  of  events, 
or  whether  any  reliance  can  be  placed  upon  it. 

In  this  case  the  dispute  is  whether  the  purchase  was 
made  for  one  or  other  of  two  persons.  A  reference  was 
required  and  given,  and  acted  upon  by  the  plaintifis  making 
an  inquiry.  If  that  had  been  no  part  of  the  transaction  we 
must  have  excluded  it,  as  in  the  case  put  by  Mr.  «/bmes, — 
if  a  man,  on  leaving  his  counting-house,  said  to  his  servant, 
<*I  have  just  sold  so  and  so,"  that  would  not  be  evidence  of 
the  sale.  Here,  however,  the  reference  was  part  of  the 
transaction,  and  the  letter  had  a  strong  tendency  to  confirm 
the  other  evidence.  There  was  evidence  that  the  plaintiffs 
were  directed  to  refer,  and  they  did  so,  and  I  think  that 
the  terms  in  which  that  was  done  are  calculated  to  elicit 
the  truth.  No  doubt  the  letter  is  not  evidence  of  the  fiict 
in  issue,  and  I  should  have  told  the  jury  that  it  was  not 
received  as  evidence  of  the  sale ;  and  that  if  there  was 
no  other  evidence,  that  fact  would  not  be  proved,  but  I 


HILARY  TERM^    26    VICT. 

could  not  prevent  them  from  forming  a  judgment  upon  the  1862. 
whole  matter.  I  own  that  in  the  course  of  the  argument  I 
was  not  altogether  free  fix>m  doubt,  but  now  I  entertain  no 
doubt  whatever  that  this  letter,  being  part  of  the  transac- 
tion of  a  reference  made  in  pursuance  of  the  direction  of 
the  party  purchasing,  was  admissible  in  evidence,  and  that 
the  whole  of  it  might  be  read.  I  also  think  that  no  part  of 
the  summing  up  of  the  learned  Judge  can  be  objected  to  as 
furnishing  ground  for  a  new  trial.  The  rule  will,  there- 
fore, be  discharged. 

Mabtin^  B. — I  am  of  the  same  opinion.  I  never  enter- 
tained the  slightest  doubt  that  my  brother  fVilde  not  only 
.  did  right  in  admitting  the  letter  in  evidence,  but  that  he 
would  have  done  wrong  if  he  had  excluded  it,  and  the 
plaintifis  would  have  been  entitled  to  a  new  trial  on  that 
ground. 

The  facts  are  these: — On  the  16th  May,  1861,  a  person, 
named  Atkin,  negotiated  with  the  plaintiffs  for  the  purchase 
of  some  goods ;  and  the  question  in  the  case  was,  whether 
Atkin  bought  the  goods  on  his  own  account  or  for  Grant, 
Murdoch  and  Company.  According  to  the  plaintifis*  state- 
ment, Atkin  said  he  bought  them  for  Grant,  Murdoch 
and  Company ;  and  when  the  plaintifis  said  they  did  not 
know  Grant,  Murdoch  and  Company,  Atkin  referred 
them  to  a  person  named  Bond,  at  Liverpool.  Afterwards 
the  sale  was  completed.  Now,  I  think  the  letter  was  evi- 
dence, because  it  was  part  of  the  transaction  itself,  and  in 
my  judgment  was  as  much  evidence  as  what  Atkin  said  was 
the  price  he  was  to  pay,  or  the  plaintiffs  said  was  the  price 
they  would  take,  for  the  goods.  One  objection  suggested 
to-day  is  that  it  does  not  appear  that  Bond  was  communi- 
cated with,  but  that  objection  was  not  taken  at  the  trial, 
and  I^have  no  doubt  advisedly,  because,  if  it  had  been,  it 
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would  have  led  to  a  piece  of  evidence  which  would  have 
been  conclusive  in  the  case. 

As  to  the  use  that  may  be  made  of  a  document  when  it 
is  in  evidence,  I  think  the  whole  may  be  read;  I  never  knew 
of  any  restriction.  In  this  case  one  question  was,  whether, 
when  these  goods  were  ordered,  it  was  in  the  mind  of  the 
plaintiiiB  to  sell  them  to  Grant,  Murdoch  and  Company. 
That  being  the  matter  in  controversy,  the  plaintifib,  on  the 
17th  of  May,  wrote  to  their  agent  saying: — "  We  wish  you 
to  call  at  J.  H.  Littledale  and  Company's  and  see  J.  C. 
Bond,  and  inquire  as  to  the  trustworthiness  of  Messrs. 
Grant,  Murdoch  and  Company,  and  also  of  Atkin  and 
Company,  who  is  making  a  rather  large  purchase  of  goods 
for  the  above  party,  and  who  refers  us  to  Mr.  Bond."  It 
was  important  to  shew  to  whom  the  plaintifis  meant  on  that 
day  to  sell  the  goods,  and  it  would  be  shutting  out  the  truth 
to  reject  the  latter  part  of  the  letter.  With  regard  to  the 
mode  in  which  I  summed  up,  it  seems  to  me  that  it  was 
correct. 

Channei^l,  B. — I  am  also  of  opinion  that  the  role  ought 
to  be  discharged.  It  was  obtained  on  two  grounds ;  first,  the 
improper  reception  of  evidence;  secondly,  misdirection. 
The  two  questions  are  substantially  the  same,  because  there 
is  no  suggestion  of  misdirection  other  than  this,  that  if  the 
letter  was  admissible,  undue  weight  was  given  to  it  by  the 
learned  Judge  in  his  summing  up. 

Now,  the  main  question  in  the  cause  was,  whether  the 
transaction  shewed,  in  the  mind  of  the  plaintifis  as  one  of 
the  contracting  parties,  a  sale  to  Grant,  Murdoch  and  Com* 
pany,  or  either  to  Atkin  or  any  person  for  whom  he  was 
acting  as  agent.  Both  the  plaintifiis  and  defendant  may  be 
described  as  innocent  parties,  and  whichever  may  ulti* 
mately  be  the  suflerer,  will  be  so  in  consequence  of  the 
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dishonesty  of  Atkin.  But  be  that  as  it  may,  we  are  to  see 
how  the  law  stands  as  applicable  to  this  case,  and  not  be 
biassed  by  the  consideration  that  the  defendant  has  bona 
fide  advanced  money  on  the  goods,  without  knowledge  that 
the  person  in  possession  had  no  title  to  them.  What  we 
have  to  inquire  into  is  the  transaction  between  the  plain- 
tiffs and  Atkin,  because  the  defendant  is  setting  up  a  title 
derived  from  them  under  Atkin,  upon  the  supposition  that 
there  was  a  sale  to  him,  voidable  perhaps  on  the  ground 
of  fraud,  but  which  not  having  been  avoided,  entitles  him 
to  retain  the  goods.  We  must  therefore  see  the  rights  of 
the  parties  as  between  the  plaintiffs,  the  sellers  of  the  goods, 
and  Atkin.  It  is  clear  that  an  order  was  given  for  the 
goods,  and  that  the  order  was  in  a  certain  sense  accepted, 
but  a  reference  was  required,  and  assuming  the  plaintiffs' 
case  to  be  true,  that  reference  was  required,  not  as  to  the 
responsibility  of  Grant,  Murdoch  and  Company,  as  ship- 
pers of  the  goods,  but  as  the  buyers  of  them.  According  to 
the  evidence  of  Atkin^  the  reference  was  required,  because 
it  was  of  importance  to  the  plaintiffs  to  know  that  the  ship- 
pers of  the  goods  were  responsible.  Now,  suppose  the 
letter  had  never  been  produced,  and  the  case  was  to  be 
viewed  solely  as  regards  the  testimony  of  the  witnesses, 
there  was  a  case  either  for  the  plaintifls  or  defendant 
according  as  the  jury  believed  the  evidence  adduced  by 
the  one  or  the  other.  In  that  state  of  things  the  letter  is 
produced ;  and  I  cannot  doubt  that  it  was  admissible,  pro- 
vided it  was  acted  upon.  At  the  time  it  was  written,  an 
order  for  the  goods  had  been  given,  and  in  a  certain  sense 
accepted,  for  before  an  answer  was  obtained,  even  before 
the  inquiry  was  made,  the  sellers  delivered  part  of  the 
goods.  Still,  at  the  time  the  reference  was  given,  the  trans- 
action was  open  to  this  extent,  that  if  the  sellers  of  the  goods 
had  received  an  immediate  answer  not  satisfactory,  they 
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woald  not  have  been  bound  to  deliver  the  goods  in  execn- 
tion  of  the  contract.  Therefore^  I  agree  with  my  brother 
Martin^  that  the  letter  is  as  much  a  part  of  the  transaction 
as  any  discussion  about  the  price  or  quality  of  the  goods. 

Then  it  is  said  that  the  letter  was  never  acted  upon. 
Now,  a  distinction  has  been  taken  between  a  kind  of  general 
authority  as  to  the  mode  in  which  an  inquiry  is  to  be  made 
and  as  regards  the  extent  and  nature  of  the  inquiry  itselE 
But  I  think  that  if  a  reference  is  required  of  a  purchaser, 
acting  either  as  agent  or  on  his  own  behalf,  whether  the 
vendor  makes  the  inquiry  himself,  or  by  his  clerk,  or  through 
the  medium  of  a  letter  instead  of  sending  a  special  mes- 
senger, that  is  part  of  the  transaction.  It  is  said  that  the 
letter  is  not  admissible  because,  if  the  sellers  of  the  goods 
had  directed  one  of  their  clerks  to  make  the  inquiry  and 
he  had  disregarded  their  commands,  the  letter  would  not 
have  been  receivable ;  and  that  this  case  is  no  more  than 
that,  because  the  plaintiffs  failed  to  shew  that  anything  was 
done  under  the  letter.  I  am  not  prepared  to  say  that  if  the 
case  rested  on  mere  direction,  that  would  be  sufficient ;  but 
here  there  is  more,  and  if  the  objection  had  been  taken  that 
the  letter  was  inadmissible  because  something  had  to  be 
supplied,  the  omission  would  probably  have  been  remedied. 

Then,  supposing  the  letter  admissible,  one  other  question 
remains,  viz.,  whether  undue  effect  was  given  to  any  part 
of  it  by  the  learned  Judge  in  his  summing  up.  I  do  not 
mean  to  say  that  if  a  document  is  admissible  for  a  certain 
purpose,  so  that  the  Judge  could  not  exclude  it,  it  becomes 
evidence  of  all  the  facts  alleged  in  it.  Where  the  document 
cannot  be  altogether  excluded,  it  seems  to  me  a  safer  and 
better  rule  for  the  Judge  to  caution  the  jury  against  acting 
upon  that  part  of  it  which  is  not  evidence.  Here  the 
learned  Judge  left  it  to  the  jury  to  deal  with  the  letter ;  and 
the  substance  of  his  summing  up  was  whether  they  believed 
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the  plaintiflB*  or  the  defendant's  witnesses.  The  jury 
having  to  weigh  the  credit  of  the  witnesses,  if  the  letter 
was  genuine  and  receiyable  at  all,  it  was  corroborative  of 
the  plaintiflfs'  case.  It  seems  to  ine  that  the  learned  Judge 
in  giving  that  weight  to  the  letter  did  not  exceed  his 
authority  and  that  he  properly  explained  it  to  the  jury. 

Wilde,  B. — As  this  is  a  case  of  some  importance,  I  will 

add  a  few  words.     During  the  argument  I  entertained  some 

doubt.     My  doubt  rested  on  this,  which  was  forcibly  argued 

by  Mr.  James,  that  the  transaction  amounted  to  no  more 

than  if  the  plaintiff,  Seville,  had  said  to  hb  clerk,  **  I  have 

been  referred  to  Mr.  Bond,  of  the  house  of  Littledale  and 

Company,  as  to  the  trustworthiness  of  Grant,  Murdoch 

and  Company ;  you  go  and  inquire  of  Bond  what  is  their 

character."    If  the  matter  had  stopped  there,  I  can  well 

understand  that  there  would  be  ground  for  contending  that 

it  was  no  part  of  the  res  gestae,  but  a  mere  conversation 

between  the  plaintiff  and  his  clerk.     If,  however,  that  was 

the  ground  of  the  objection  it  ought  to  have  been  taken  at 

the  trial.     No  doubt,  since  the  case  of  The  Irish  Society  v. 

The  Bishop  of  Derry  (a),  if  a  party  objects  at  the  trial  to 

the  admissibility  of  evidence  on  one  ground,  he  may  sustain 

the  objection  on  another  ground.     But  that  rule  is  subject 

to  this  exception,  that  if  the  evidence  is  not  admissible 

because  of  the  absence  of  something  which  ought  to  be 

supplied,  that  must  be  pointed  out  at  the  trial,  in  order 

that  the  other  party  may  have  an  opportunity  of  supplying 

it.    Therefore,  if  the  objection  to  this  document  rests  on 

that  ground,  it  fails,  because  it  ought  to  have  been  taken  at 

the  trial. 

Now,  the  plaintifis  directed  their  agent  to  inquire  of 
Bond,  and  no  doubt  that  was  followed  op  by  an  inquiry. 

(a)  12  CI.  &  F.  642. 
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1862.  Then  the  next  question  is  whether,  under  those  circum* 
stances,  the  letter  was  admissible.  It  seems  to  me  that  the 
case  is  the  same  as  if  the  plaintiff,  Seville,  had  himself  made 
the  inquiry,  and  that  it  makes  no  difference  whether  he 
directed  another  person  to  inquire  or  himself  wrote  to 
Bond.  Then  would  the  fact  that  the  plaintiff,  Seville,  wrote 
to  Bond,  and  received  a  certain  character,  be  admissible?  I 
think  it  would,  as  part  of  the  res  gestae.  I  do  not  think  its 
admissibility  could  be  supported  on  the  ground  suggested 
by  the  plaintiffs'  counsel,  viz.^  that  it  was  something  which 
the  plaintiffs  did  when  they  bad  no  interest  to  deceive. 
That  ground  of  admissibility  has  been  ably  and  decisively 
answered  by  Mr.  James,  who  argued  that  if  the  evidence 
was  admissible  on  [that  ground^  everything  a  man  said  on 
the  day  when  he  made  a  bargain,  and  still  more,  everything 
he  did,  would  be  admissible.  It  seems  to  me  that  would  be 
very  dangerous  ground^  and  the  instances  given  by  Mr. 
James  satisfactorily  shew  that  it  cannot  be  sustained.  The 
real  ground  is,  that  this  was  an  inquiry  made  by  the  direc- 
tion of  the  plaintiffs  in  pursuance  of  an  authority  from 
Atkin,  and  therefore  was  part  of  the  res  gestae. 

Then  the  question  is  whether,  supposing  the  letter  ad- 
missible, the  whole  of  it  is  admissible.  When  the  letter  is 
looked  at,  it  is  plain  that  the  whole  is  admissible.  The 
authority  was  not  to  inquire  of  Bond  generally  as  to  the 
responsibility  of  Grant,  Murdoch  and  Company,  but  as 
to  their  responsibility  as  regards  this  particular  trans* 
action.  The  latter  part  of  the  letter  which  says»  **  and  also 
of  Atkin  and  Company,  who  is  making  a  rather  large  pur- 
chase of  goods  for  the  above  party,"  had  reference  to  the 
proposed  purchase  of  7000  pieces  of  shirting,  and  was  of 
the  very  essence  of  the  inquiry.  Without  that  it  would 
not  appear  that  the  inquiry  was  made  with  reference  to  this 
transaction. 


V. 

Leislek. 
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Then  it  is  said,  that  assuming  the  whole  of  the  letter 
admissible,  it  ought  not  to  have  been  read  as  proof  of  the 
facts  stated  in  it.  No  doubt,  there  are  cases  where  docu- 
ments which  are  admissible  are  not  proof  of  all  the  facts 
stated  in  them.  For  instance,  if  a  notice  to  quit  is  given 
in  evidence,  and  on  its  being  read  it  appears  that  the  land- 
lord has  drawn  it  up  thus: — ''In  consequence  of  your 
not  having  paid  your  rent  for  the  last  year,  and  having  ill- 
treated  the  farm,  and  allowed  the  premises  to  be  out  of 
repair,  I  hereby  give  you  notice  to  quit"  on  such  a  day. 
Or,  as  the  Lord  Chief  Baron  reminds  me,  there  is  a  forcible 
instance  in  the  case  of  letters  written  by  attomies  before 
action  brought,  which  often  contain  matter  almost  defama- 
tory ;  but  though  they  might  be  admissible  as  against  the 
parties  to  whom  they  were  written,  they  would  not  be  ad- 
missible as  evidence  of  all  the  facts  stated  in  them.  There- 
fore, it  is  plain,  that  a  document  may  be  admissible  and  yet 
not  proof  of  all  the  facts  stated  in  it. 

It  may  be  that  the  defendant  is  right  in  saying  that  the 
letter  was  not  admissible  as  proof  that  the  purchase  was  [on 
behalf  of  Grant,  Murdoch  and  Company.  I  agree  with  the 
Lord  Chief  Baron,  that  if  that  were  the  only  evidence  in 
the  case,  there  would  be  none  to  go  to  the  jury.  Then  we 
roust  see  whether  there  is  any  foundation  for  the  suggestion 
that  my  brother  Martin^  in  summing  up,  dealt  with  the  letter 
in  that  way.  I  think  there  is  none.  All  that  he  did  was 
to  state  what  the  substance  and  meaning  of  the  letter  was. 
I  am  satisfied  that  the  case  could  not  have  been  more  fairly 
or  properly  left  to  the  jury,  and  I  therefore  think  the  rule 
ought  to  be  discharged. 

Rule  discharged. 
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Jan.  16,  25,  Harbison  and  Another  v.  Jambb» 

28,29. 

The  defendant    _|  HE  declaration  stated,  that  the  plaintiflb  sued  the  de- 

being  desirous  * 

of  apprenticing  fendant  for  money  payable  by  the  defendant  to  the  plaintifls 

his  son  to  the     ^      .  , 

plaintiff,  it      for  instruction,  board  and  lodging,  and  other  necessaries  by 

was  iwrKullv 

agreed  be-        the  plaintifiis  found  and  provided  for  the  defendant's  son,  at 

that  th?^      the  request  of  the  defendant. 

should  go  on         Plea.— Never  indebted.— Issue  thereon. 

tzial  for  a 

month,  and  if        At  the  trial,  before  Keating^  J.,  at  the  Oxfordshire  Summer 

xne  parties 

were  satisfied,    Assizes,  1861,  it  appeared  that  the  action  viras  brought  to 

he  should  be 

bound  appren-  recover  the  sum  of  43£  16«.  for  mstruction,  board  and  lodg- 

years,  the  iDg  provided  by  the  plaintiffs  for  the  defendant's  son  under 

pay^a  premium  the  following  circumstances : — In  June  1859,  the  defendant 

fnst^ento.  ^ppli^d  to  the  plaintifis,  who  were  chemists  at  Banbury,  to 

^^trTf  ^d°^  ^*^®  ^^^  ^"*  ^  youth  of  about  fourteen  years  of  age,  as  an 

remained  apprentice.    After  some  negotiation  as  to  the  terms,  it  was 

above  sixteen 

months,  when    verbally  agreed  that  the  youth  should  go  on  trial  for  a  month, 

the  defendant 

removed  him.  and  if  the  parties  were  satisfied  with  each  other,  he  should 

apprenticeship  he  apprenticed  for  four  years;   and  that   the   defendant 

^""l^^^T^f  *^"'d  pay  the  plaintiffs  a  premium  of  100/.  by  the  follow- 

*^?jP^™^  ing  instalments,  viz.,  40/.  upon  the  execution  of  the  inden- 

^*>  *^ff      \A  ^"^®  ^^  apprenticeship  and  20/.  a  year  for  each  of  the  three 

not  recover  succcssive  vesrs.     The  plaintiffs  were  to  provide  the  youth 

for  the  son's  .  .  .  .  . 

board  and  with  board  and  lodging  during  the  apprenticeship.  On  the 
any  put  ot^^  3rd  of  August,  1859,  the  youth  went  to  the  plaintifls*  place 
remain^  with  ^^  business,  and  remained  there  until  the  31st  December, 
them.  1860.     During  that  time  he  assisted  in  the  shop,  the  plain- 

tiffs providing  hiin  with  board  and  lodging.  The  defendant 
had  expressed  a  wish  that  his  son  should  come  home  at 
Christmas,  and  when  he  left  in  December,  1860,  he  never 
returned.     No  deed  of  apprenticeship  was  executed     The 
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plaintifiB  applied  to  the  defendant  several  times  for  payment 
of  the  40L,  bat  no  part  of  it  was  ever  paid.  The  defend- 
ant refused  to  allow  his  son  to  return  to  the  plaintifis*  place 
of  business.  One  of  the  plaintiffs,  on  cross-examination, 
stated  that  the  youth  remained  all  the  time  with  a  view  to 
apprenticeship. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
action  was  not  maintainable;  and  the  learned  Judge  being 
of  that  opinion  nonsuited  the  plaintifis,  reserving  leave  to 
them  to  move  to  enter  a  verdict  for  43L  16«.,  if  the  Court 
should  be  of  opinion  that  the  plaintifis  were  entitled  to 
recover:  the  Court  to  be  at  liberty  to  draw  any  inferences 
of  fact 

Pigotty  Seijt,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  the  defendant  had 
refused  to  perform  his  part  of  the  special  contract,  and  that 
the  plaintifis  were  therefore  entitled  to  recover  on  a  quantum 
meruit  for  what  they  had  done  under  it.' 

Gray  {Huddlestan  with  him)  shewed  cause. — The  plain- 
titiPs  have  no  cause  of  action.  This  is  not  the  case  of  a 
contract  which,  having  been  rescinded  by  the  one  party,  the 
other  is  entitled  to  recover  upon  a  quantum  meruit  for  what 
be  has  done  under  it.  There  never  was  any  contract  be- 
tween the  parties^  or  any  intention  that  the  period  of  trial 
should  be  paid  for.  In  Wilhina  v.  Wells  (a),  GarroWf  B., 
ruled  that  '*  If  a  person  take  a  lad  a  month  on  liking,  with 
the  intention  of  his  being  bound  as  an  apprentice  if  he  and 
the  lad  suit  each  other,  and  the  lad  stay  several  months 
without  the  indenture  being  executed,  if  no  fresh  agree- 
ment were  entered  into  he  is  not  entitled  to  charge  for  the 
board  and  lodging  of  the  lad  whom  he  employed  in  his 
trade."     IfVilde,  B.— If  the  whole  period  during  which  the 

(fl)  2C.&P.231. 
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defendant's  son  stayed  with  the  plaintiflb  was  not   a  con- 
tinuance of  the  trial,  some  part  of  it  was  an  entering  upon  ^ 
the  apprenticeship,  and  then  the  contract  would  be   void 
under  the  4th  section  of  the  Statute  of  Frauds,  29  Ccur,  2, 
c.  3,  because  it  was  not  in  writing.] 

The  Court  then  called  on 

Pigotti  Seijt.,  and  DmodestceH  to  support  the  rule. — The 
plaintiflb  are  entitled  to  recover.     The  principle  is  clear : 
where  a  person  has  entered  into  a  parol  contract  and  has 
done  work  under  it,  though  the  contract  cannot  be  enfor<:ed 
because  the  law  requires  it  to  be  in  writing,  he  may  recover 
upon  a  quantum  meruit  for  the  work  done :   Planche  ▼. 
CoJbum  (a).     So,  where  the  performance  of  a  contract  is 
prevented  by  the  wrongful  act  of  one  of  the  parties,  an 
implied  assumpsit  arises  to  pay  the  other  the  value  of  the 
work  done  under  it.     Upon  the  same  principle,  where  a 
lease  for  years  is  void,  because  it  is  not  under  seal,  if  the 
lessee  takes  possession  of  the  land,  he  is  liable  in   an 
action  for  use  and  occupation.     So,  where  tithes  are  de- 
mised by  an  instrument  not  under  seal,  the  lessee   may 
sue  for  their  value.     It  is  the  same  in  the  case  of  a 
demise  of  an  incorporeal  hereditament :    Bird  v.  Higgin" 
son  (b).   [^Martins  B. — The  plaintifis  agreed  to  take  the  de- 
fendant's son  as  an  apprentice  under  an  express  contract 
that  he  was  to  serve  for  four  years,  and  the  defendant  agreed 
to  pay  a  premium  of  100/.  by  instalments.    Assuming  that 
the  defendant  broke  the  contract,  no  action  can  be  main- 
tained upon  it  by  reason  of  the  4th  section  of  the  Statute 
of  Frauds ;  then  how  can  another  implied  contract  arise  ?] 
The  law  is  thus  stated  in  Smith's  Lead.  Cas.,  vol.  2,  p.  17, 
5th  ed. — "  It  is  an  invariably  true  proposition,  that  wherever 

(a)  8  Bing.  14.  (b)  2  A.  &  £..  696. 
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one  of  the  parties  to  a  special  contract  not  under  seal  has,        1862. 
in  an  unqualified  manner,  refused  to  perform  his  side  of  the     ,^^^^    ' 
contract,  or  has  disabled  himself  from  performing  it  by  his  v, 

own  act,  the  other  party  has  thereupon  a  right  to  elect  to 
rescind  it,  and  may  on  doing  so  immediately  sue  on  a 
quantum  meruit  for  anything  which  he  had  done  under  it 
previously  to  the  rescission.**  Here,  inasmuch  as  the  de- 
fendant has  had  a  benefit  under  the  contract,  and  has  com- 
mitted a  breach  of  it,  the  plaintiffs  are  entitled  to  rescind  it 
and  sue  upon  a  quantum  meruit.  Archard  y.  Homer  (a), 
Lilley  v.  Elwin  (6),  Smith  v.  Hayward  (c),  Earratt  v.  Burg- 
hart  {d)y  and  De  Bemadi  v.  Harding  (e),  are  authorities  in 
support  of  the  position  contended  for. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  must  be 
discharged — not  because  I  differ  from  what  is  laid  down  in 
the  authority  cited  from  Smith's  Lead.  Cases,  for  I  do  not 
wish  to  be  understood  as  throwing  the  slightest  doubt  upon 
what  is  there  stated  to  be  law.  My  judgment  is  founded  upon 
what  I  conceive  was  the  intention  and  understanding  of  the 
parties  at  the  time  they  made  the  contract.  A  month  was 
allowed  for  trial,  during  which  time  it  is  admitted  that  the 
defendant  was  to  pay  nothing.  That  month  gradually  ex- 
tended to  two,  three  and  four  months,  until  at  length  the 
time  amounted  to  more  than  sixteen  months.  If  the  plain- 
tiffs had  wished  to  insist  upon  payment,  they  might,  at  any 
time  after  the  first  month,  have  said  to  the  defendant,  '^pay 
the  40/.  or  take  your  son  away;'*  for  no  new  contract  was 
entered  into.  They  did  not,  however,  take  that  course,  but 
went  on  upon  the  same  footing.  Probably  the  lad  turned 
out  so  useful  that  it  was  a  benefit  to  the  plaintifis  to  allow 

(a)  3  C.  &  P.  349.  (d)  S  C.  k  P.  385. 

lb)  1 1  Q.  B.  742.  (e)  8  Exch.  822. 

(<?)  7  A.  &  E.  544. 
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him  to  remain,  since  he  received  no  wages  and  was  not  pro- 
vided with  clothes,  but  only  got  his  board  and  lodging.  The 
agreement  between  the  parties  was  never  altered;  and  the 
plaintiffs  never  contemplated  charging  the  defendant  until 
after  he  had  taken  his  son  awaj.  To  apply  to  such  a  case 
the  principle  of  the  authorities  cited  would  be  most  unrea« 
sonable.  In  my  judgment  the  parties  meant  nothing  more 
than  the  extension  of  the  month's  trial ;  and  if  the  plain- 
tifis  could  not  charge  for  the  month  (and  it  is  admitted  they 
could  not),  they  cannot  chaige  for  a  day  over  it 

In  thus  deciding  we  are  not  infracting  an  important  prin- 
ciple of  law,  that  where  a  party  to  a  contract  has  done  some 
work  under  it,  from  which  the  other  party  has  derived  a 
benefit,  if  be  will  not  allow  the  former  to  complete  the  con- 
tract, he  has  no  right  to  retain  the  benefit  without  paying 
its  value*  That  is  wholly  inapplicable  to  this  case,  both 
with  reference  to  the  circumstances  ^md  the  nature  of  the 
demand. 

Mabtin,  B. — ^I  have  difficulty  in  distinguishing  this  case 
from  the  general  rule  laid  down  in  Smith's  Leading  Cases; 
but  I  confess  I  do  not  understand  the  doctrine  as  there 
stated.  If  two  parties  enter  into  a  contract,  by  which  certain 
things  are  to  be  done  on  the  one  hand  and  certain  other 
things  on  the  other  hand,  there  is  the  contract  between 
those  parties,  and  I  do  not  comprehend  why,  because  one 
party  has  committed  a  breach  of  that  contract,  the  other 
has  a  right,  not  to  recover  damages,  but  to  set  up  a  totally 
difierent  contract.  If  so,  whenever  a  person  broke  his  con- 
tract, we  should  be  called  upon  to  say  that  he  had  made  a 
new  contract  The  defendant  neither  expressly  nor  im- 
pliedly made  the  contract  now  set  up.  I  can  well  under- 
stand that  if  a  person  agrees  to  build  a  house  upon  the  land 
of  another  for  a  certain  sum,  to  be  paid  by  iostalments^  if 
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the  owner  of  the  land  absolutely  prohibits  the  builder  from        1862. 
completing  the  house,  he  would  be  entitled  to  recover  com-     -^^^[^^ 
pensation  for  what  he  had  done,  because  it  was  agreed  that  «• 

he  should  be  paid  in  a  particular  way  and  the  other  party 
prevented  him  from  earning  the  money  in  that  way.  So, 
if  a  person  is  let  into  possession  of  land  under  a  proposed 
lease,  I  can  well  understand  how  he  is  bound  to  pay  for  the 
occupation  of  the  land.  But  here  the  plaintiffs  had  the 
benefit  of  the  youth's  service,  and  he  had  no  benefit,  for  he 
served  for  several  months  under  the  expectation  that  he 
would  be  bound  apprentice.  There  was  no  rescission  of 
the  contract ;  but,  by  reason  of  the  breach  of  it,  the  one 
was  deprived  of  his  board  and  lodging,  the  other  of  the 
service. 

Wilde,  6. — I  am  of  the  same  opinion.  I  should  be 
sorry  to  throw  any  doubt  upon  the  cases  which  establish  the 
rule  of  law  adverted  to ;  but  the  question  is,  whether  this 
case  comes  within  that  rule,  and  I  am  of  opinion  that  it 
does  not.  Finst,  there  was  no  special  contract,  because, 
although  the  terms  were  settled  between  the  parties,  the 
defendant's  son  was  to  come  on  trial,  and  therefore  there 
was  no  obligation  on  the  part  of  the  defendant  to  execute  a 
deed  of  apprenticeship.  The  defendant  was  to  place  his  son 
with  the  plaintiffs  for  a  month  on  trial,  without  paying  for 
his  board  and  lodging  during  the  month ;  and  if  the  parties 
agreed,  at  the  end  of  that  period  a  deed  of  apprenticeship 
for  four  years  was  to  be  executed.  The  plaintiffs  are  now 
seeking  to  recover  for  the  youth's  board  and  lodging  during 
the  extension  of  the  month.  That  period  extended  to  more 
than  sixteen  months  by  reason  of  the  plaintiffs  having 
allowed  the  same  state  of  things  to  continue.  The  parties 
however  never  contracted  with  reference  to  any  payment 
for  the  first  month  or  for  its  prolongation.  Earratt  v.  Burg^ 

VOL.  Vll. — N.  S.  GOO  EXCH. 
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hart  {a)  is  distinguishable^  because  there  it  was  left  to  the 
jury  to  say  whether  there  was  any  contract.  In  this  case 
there  was  no  contract,  for  the  one  party  never  intended  to 
pay,  nor  the  other  to  claim,  anything  for  the  youth's  board 
and  lodging,(ft). 

Rule  dischaiged. 

(o)  3  C.  &  p.  385.        (b)  ChemneU,  B.,  had  left  the  Court. 


•^^«-  21.  NicnoLsoN  V,  Fields. 

Declaration.— For  that  after  the  passing  and 
coming  into  operation  of  "  The  St.  Ives  (Hunts)  Improve- 
ment Act,  1847,'*  and  "The  Commissioners  Clauses  Act, 
1847,"  respectively,  to  wit,  on  the  1st  day  of  January,  a-d. 
1861,  and  on  divers  days,  to  wit,  ten  days  before  that  day 
and  the  commencement  of  this  suit,  the  defendant  having 


The  "Saint 
Ives  (Hunts), 
Improvement 
Act,  1847," 
incorporates 
«'  The  Com- 
missioners 
Clauses  Act^ 
1847."    By 
section  2 
of  the  Special 

Act^evenrmale  heretofore  been  and  acted  as  a  Commissioner  under  the 

person  of  full 
age,  rated  to 
the  relief  of 
the  poor  in  a 
certain 
amount,  shall 
be  a  Com- 
missioner 
under  that 
Act.    By  sec- 
tion 9  of  the 
General  Act, 
any  person 
who  after  his 
•'  appointment 

as  a  Commissioner^'  shall  "  be  concerned  or  participate  in  any  manner  in  any  contract  shall 
thenceforth  **  cease  to  he  a  Commissioner."  By  section  15,  every  person  who  shall  act  as  a 
Commissioner  "  after  having  become  disqualified"  shall  be  liable  to  a  penalty  of  501.  In  an 
action  against  the  defendant  for  the  penalty  for  having  acted  as  a  Commissioner  after  he  was 
disqualified,  an  invoice  was  produced  in  the  handwriting  of  the  defendant  addressed  "  To  the 
Commissioners  of  3t.  Ives,"  and  charging  them  for  lime  supplied  on  several  occasions  during 
four  months.  The  defendant  became  a  Commissioner  by  reason  of  possessing  the  qualifica- 
tion required  by  the  second  section  of  the  Special  Act. 

Hela. — First,  that  the  defendant  was  **  appointed"  a  Commissioner  within  the  meaning  of 
the  9th  section  of  the  General  Act. 

Secondly,  that  the  defendant,  by  being  concerned  in  a  contract,  became  **  disqual^kd**  to 
act  as  a  Commissioner  within  the  meaning  of  the  15th  section  of  that  Act 

Thirdly,  that  the  invoice  was  evidence  from  which  the  jury  might  find  that  the  defendant 
was  ooncemed  or  participated  in  a  contract  within  the  meaning  of  the  9th  section  of  that  Act. 


first-mentioned  statute,  and  having  afterwards  become  and 
being  on  each  of  the  days  and  times  aforesaid  disqualified, 
within  the  true  intent  and  meaning  of  that  statute,  to  act  as 
a  Commissioner  in  the  execution  of  the  said  first-mentioned 
Act,  did,  contrary  to  the  said  statute,  to  wit,  on  each  of  the 
times  and  days  aforesaid,  after  having  so  become  disqualified 
as  aforesaid,  act  as  a  Commissioner  in  the  execution  of  the 
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said  first-mentioned  statute,  whereby  and  by  force  of  the 
statutes  in  that  behalf,  he,  for  each  and  every  such  offence 
to  wit,  on  each  and  every  of  the  aforesaid  days,  incurred 
and  became  liable  to  pay  a  penalty  of  50/.  And  the  plain- 
tiff says  that  before  action  everything  had  happened  and 
been  done  to  entitle  the  plaintiff  to  issue  a  writ  in  this 
action,  and  to  recover  from  the  defendant  the  said  penalties 
of  50/.,  and  each  and  every  of  them,  and  that  nothing  has 
ever  happened  to  disentitle  him  thereto,  or  to  sue  as  aforesaid. 
— Plea:  Not  guilty  (by  statute  31  Eliz.  c  5,  s.  5 ;  21  Jac.  1, 
c  4,  s,  4.) — Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Huntingdon 
Summer  Assizes,  it  appeared  that  the  defendant  had  acted  as 
a  Commissioner  under  the  St.  Ives  (Hunts)  Improvement 
Act,  1847  (10  &  11  Vict,  c  cclvi.),  and  that  he  became  a 
Commissioner  by  reason  of  possessing  the  rating  qualifica- 
tion required  by  the  3rd  section  of  that  Act,  and  of  having 
signed  the  declaration  required  by  the  12th  section  of  *^  The 
Commissioners  Clauses  Act,  1847  "  (1 0  &  1 1  Vict  c.  16).  It 
was  proved  by  the  minute  book  of  the  Commissioners,  and 
the  production  of  bills  signed  by  the  defendant,  that  on  the 
9th  of  August,  1859,  the  defendant  was  paid  by  the  Com- 
missioners 5/.  IBf.  1(/.,  the  amount  of  a  bill  for  timber  sup- 
plied to  the  Commissioners  in  1858  and  1859.  In  Novem- 
ber, 1859,  he  received  a  further  sum  of  2/.  1«.,  and  in  May, 
1860,  2Zi  \9s.  \0d.  He  also  sent  to  the  Commissioners  the 
following  invoice,  which  was  in  his  handwriting. 

**  The  Commissioners  of  St.  Ives. 

**  Dr.  to  James  Fields. 

**  1860,  March 30th,  1  cwt  Lime,  U.;  May  16th,    s.    d. 
«  1  cwt.  Lime,  U. 2    0 

*'      „    July  17tb,    1  ditto  ditto.  Is. ;  August 

<' 17th,  1  ditto  ditto,  U 2    0 

4     0 
a  G  G  2  
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1862.  This  invoice  was  signed  by  the  defendant,  as  paid.     The 

NicHOLsoH  course  of  business  was  for  the  surveyor  of  the  Commis- 
sioners to  order  the  materials,  and  the  production  of  the 
invoice  with  the  defendant's  signature  at  the  bottom  was 
the  warrant  for  payment.  An  account  was  also  due  to  the 
defendant  for  timber  supplied  up  to  June,  1861. 

It  was  submitted  on  behalf  of  the  defendant,  first,  that 
there  was  no  evidence  that  he  was  concerned  or  participated 
in  a  contract  within  the  meaning  of  the  9th  section  of  the 
''Commissioners  Clauses  Act,  1857,"  (10  &  11  Vict  c  16)  : 
secondly,  that  the  15th  section  did  not  apply,  inasmuch,  as 
the  defendant  was  not  ''disqualified^*  to  act.  The  learned 
Judge  directed  a  verdict  for  the  defendant,  reserving  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for  one 
penalty. 

Macaulayy  in  last  Michaelmas  term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  acts  proved  to  be  done 
by  the  defendant  came  within  the  10  &  11  Vict.  c.  16,  s.  9, 
and  disqualified  him  from  acting  as  a  Commissioner  under 
the  10&  11  Vict.  c.  cclvi. 

0*MaUey  and  Keene,  now  shewed  cause  (a). — First,  the 

a 

(a)  The  following  sections  of  paved,  lighted,  watched,  sewered, 

the    "  Saint  Ives   (Hunts)    Im-  drained,  cleansed,  and  otherwise 

provement  Act,  1847,"  (10  &  11  regulated  and  improved:**  &c.  Be 

Vict,  c.  cclvi),  were  referred  to.  it    enacted,  " That  the    several 

Section  1.  "  Whereas  the  town  nets  of  parliament  following,  that 

of   St.  Ives,  in  the  county   of  is  to  saj,  ^The  Lands  Clauses 

Huntingdon,  is  a  large  and  popu-  Consolidation   Act,  1845,*  *The 

lous  place,  having  a  considerable  Commissioners      Clauses      Act, 

market,  and  it  would  be  of  great  1847/  and  '  The  Towns  Improve- 

advantage    to    the    inhabitants  ment  Clauses   Act,    1847,'    and 

thereof   and    persons    resorting  *The  Towns  Police  Act,  1847,* 

thereto,  and  of  public  utility,  if  shall,  save  so  far    as  they  are 

the  said  town  and  the  neighbour-  expressly  varied  or  altered  by 

hood,  within  the  limits  hereafter  this  Act,   be  incorporated  with 

described,  all  within  the  county  and  form  part  of  this  Act** 

of  Huntingdon,  were   properly  Section  2 :  **  That  the  Com- 
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defendant  did  not  become  a  Commissioner  b;^  reason  of  his 
being  '^appointed"  or  "elected,"  and  therefore  the  9th 
section  of  the  Commissioners  Clauses  Act,  1847,  does  not 
apply  to  him.    There  are  three  ways  by  which  persons  may 
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missioners  and  their  saccessors, 
qualified  as  bereinafber  men- 
tioned, shall  be  the  Commis- 
sioners for  the  purposes  of  this 
Act,"  &c. 

Section  3  (the  marginal  note 
of  which  is,  "Appointment  and 
qualification  of  Commissioners  ") 
enacts,  "  That  every  male  person 
of  full  age,  who  shall  be  rated  to 
the  rate  made  for  the  relief  of  the 
poor,  upon  lands,  tenements  and 
hereditaments  within  the  limits 
of  this  Act  hereafter  described 
in  the  net  annual  value  of  40/, 
or  upwards;  or  who  shall  be 
seised  or  possessed  or  in  the  en- 
joyment of  the  rents  and  profits, 
of  lands',  tenements,  and  heredi- 
taments within  such  limits  of 
the  net  annual  value  of  40/., 
for  an  estate  not  less  than  a  life  in 
being,  for  his  own  use,  shall  dur- 
ing the  time  that  he  shall  be  so 
rated  or  seised  or  possessed  as 
aforesaid  be  a  Commissioner  under 
this  Act." 

Section  5 :  "  That  if  any  per- 
son having  qualified  under  this 
Act  to  act  as  a  Commissioner  shall 
fail  to  act  as  such  in  the  execu- 
tion of  this  Act  for  two  years,  such 
Commissioner  shall  be  deemed  to 
have  refused  to  act,  and  there- 
fore shall  cease  to  be  a  Commis- 
sioner for  a  period  of  two  years 
from  the  time  of  his  having  so 
failed  to  act ;  after  the  expiration 
of  which  period,  upon  his  again 
making  the  declaration  required 


by  this  Act,  he  shall  be  capable 
of  acting  as  a  Commissioner  until 
he  shall  disqualify  himself  as 
aforesaid,  or  become  disqualified 
to  act  in  any  other  manner  before 
mentioned." 

The  following  clauses  of  ''  The 
Commissioners  Clauses  Act,  1847" 
(10  &  11  Vict.  c.  16),  were  re- 
ferred  to. 

With  respect  to  the  qualifica- 
tion of  Commissioners,  be  it  en- 
acted as  follows : — 

Section  6.  "  Where  by  the  Spe- 
cial Act  the  qualification  of  Com* 
missioners  is  made  to  depend  upon 
their  being  rated  in  respect  of 
property  of  a  fs^ven  amount,  then 
if  two  or  more  persons  be  jointly 
rated  in  respect  of  any  property, 
each  of  such  persons  shall,  subject 
to  the  provisions  herein  and  in  the 
Special  Act  contained,  be  eligible 
to  be  chosen  a  Commissioner,  pro- 
vided the  property  in  respect  of 
which  such  persons  are  rated  be 
of  a  rateable  yearly  value,  which, 
when  divided  by  the  number  of 
persons  so  rated,  will  give  to  each 
a  sufficient  rateable  yearly  value 
according  to  the  provisions  of  this 
and  the  Special  Act." 

Section  9.  ^  Any  person  who  at 
any  time  after  his  appointment  or 
election  as  a  Commissioner  shall 
accept  or  continue  to  hold  any 
office  or  place  of  profit  under  the 
Special  Act,  or  be  concerned  or 
participate  in  any  manner  in  any 
contract,  or  in  the  profit  thereof, 
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become  Commissioners  for  carrying  out  undertakings  of  a 
public  nature.  First,  by  possessing  the  qualification  re* 
quired  by  the  special  Act ;  secondly,  by  being  appointed 
Commissioners  by  the  special  Act ;  and,  thirdly,  by  being 
elected  under  the  provisions  of  the  general  Act  The  9th 
section  of  the  10  &  11  Vict,  c  16  applies  to  commis- 


or  of  anj  work  to  be  done  under 
the  authority  of  such  Act,  shall 
thenceforth  cease  to  be  a  Com- 
missioner, and  his  office  shall 
thereupon  become  Tacani.** 

Section  12.  ^*No  person  shall 
be  capable  of  acting  as  a  Com^ 
missioner, except  in  administering 
the  declaration  hereinafter  men- 
tioned, until  he  shall  have  made 
and  signed,  before  one  of  the 
Commissioners,  a  declaration  to 
the  effect  following,**  &c. 

Section  14.  "  Every  person 
elected  or  appointed  a  Commis- 
sioner shall,  at  the  meeting  of 
Commissioners  at  which  he  first 
attends  as  a  Commissioner,  make 
and  subscribe  the  declaration 
herein  required,  and  any  Com- 
missioner, whether  he  himself 
have  made  such  declaration  or 
not,  may  administer  such  declara- 
tion." 

Section  15.  "Every  person  who 
shall  act  as  a  Commissioner,  be- 
ing incapacitated  or  not  duly 
qualified  to  act,  or  before  he  has 
made  or  subscribed  such  declara- 
tion as  aforesaid,  or  after  having 
become  disqualified,  shall  for 
every  such  offence  be  liable  to  a 
penalty  of  50/. ;  and  such  penalty 
may  be  recovered  by  any  person, 
with  full  costs  of  suit,  in  any  of 
the  superior  Courts ;  and  in  every 
such  action  the  person  sued  shall 


prove  that  at  the  time  of  so  acting 
he  was  qualified,  and  had  made 
and  subscribed  the  declaration 
aforesaid,  or  he  shall  pay  the  said 
penalty  and  costs  without  any  other 
evidence  being  required  from  the 
plaintiff  than  that  such  person 
had  acted  as  a  Commissioner  in 
the  execution  of  this  or  the  Spe- 
cial Act ;  nevertheless  all  acts  as 
a  Commissioner  of  any  person  in- 
capacitated, or  not  duly  qualified, 
or  not  having  made  or  subscribed 
the  declaration  aforesaid,  done 
previously  to  the  recovery  of  the 
penalty,  shall  be  as  valid  as  if  such 
person  had  been  duly  qualified.** 

*^  And  with  respect  to  tbe  elec- 
tion and  rotation  of  the  Commis- 
sioners, where  the  Commissioners 
are  to  be  elected  by  the  rate- 
payers or  other  like  class  of  elec- 
tors, be  it  enacted  as  follows : — 

Section  17.  "  When  by  the 
Special  Act  it  is  provided  that 
the  Commissioners  shall  be  elected 
by  the  rate-payers  within  the 
town,  or  other  like  class  of  elec- 
tors, the  first  body  of  Commis* 
sioners,  whether  appointed  by 
the  Special  Act,  or  elected  under 
the  provisions  of  this  and  the 
Special  Act,  shall  go  out  of  office 
according  to  the  prescribed  rota- 
tion, and  at  the  prescribed  times,** 
ftc. 
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Bioners  who  have  been  **  appointed  "  or  '*  elected,"  but  not 
to  those  who  have  become  such  bj  reason  of  possessing 
the  requisite  qualification.  From  the  6th  to  the  I6th  sec- 
tions of  the  10  &  11  Vict.  c.  16,  are  a  series  of  clauses 
relating  to  the  qualification  of  Commissioners*  With  the 
17th  section  commences  another  series  of  clauses  relating 
to  Commissioners  who  are  appointed  or  elected.  These 
statutes  ought  to  receiye  a  strict  construction. —  Secondly, 
by  the  9th  section  of  the  10  &  11  Vict  c.  16,  a  Commis- 
sioner who  shall  be  concerned  in  any  contract  shall  thence- 
forth ''cease  to  be  a  Commissioner;"  but  the  15th  section 
imposes  the  penalty  on  a  person  who  shall  act  as  a  Commis- 
sioner ''  after  having  become  disqualified."  The  Act  makes 
a  distinction  between  ''ceasing  to  be  a  Commissioner"  and 
"  being  disqualified."  A  person  who  possesses  the  requisite 
qualification  and  has  subscribed  the  declaration  required 
by  the  12th  section,  is  qualified  to  act  The  8th  section 
provides  that  no  "bankrupt  or  insolvent,  or  person  not  quali- 
fied as  required  by  the  special  Act,  shall  be  capable  of  being 
or  continuing  a  Commissioner."  Such  a  person  would  be 
liable  to  the  penalty  imposed  by  the  15th  section.  By  the 
16th  section,  a  Commissioner  who  for  six  months  after  his 
appointment  neglects  to  subscribe  the  declaration,  or  for  six 
months  in  succession  is  absent  from  all  meetings  of  the  Com- 
missioners, shall  "cease  to  be  a  (commissioner."  The  ceasing 
to  be  a  Commissioner  does  not  render  the  person  liable  to  a 
penalty,  but  his  acts  are  a  nullity.  A  penal  statute  ought 
to  be  construed  strictly. — Thirdly,  the  defendant  was  not 
concerned  in  any  contract  within  the  meaning  of  the  9th 
section  of  the  10  &  11  Vict  c.  16.  It  is  clear  that  every 
sale  of  goods  is  not  a  contract  within  the  meaning  of  that 
section.  If  it  were,  every  tradesman  at  whose  shop  a  trifling 
article  was  purchased,  as  for  instance,  a  pennyworth  of 
nails,  would  thereby  become  disqualified  to  act  as  a  Com- 
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missioner.  The  object  of  the  legislature  was  to  prerent 
continoous  contracts  for  the  snpplj  of  goods.  The  56th 
section  shews  the  sense  in  which  the  word  *' contract**  is  used 
in  the  Act.  Woolley  v.  Kay  {a)  and  Le  Feuvre  v.  Lanknter(b) 
arc  authorities  in  favour  of  the  defendant 

Macaulay  and  Naylor  appeared  to  support  the  rule»  but 
were  not  called  upon  to  argue* 

Pollock,  C.  B. — This  is  an  action  against  the  defendant 
for  acting  as  a  Commissioner  under  the  **  St.  Ives  Improve- 
ment Act,**  after  he  had  become  disqualified  by  reason  of 
having  contracted  with  the  body  of  Commissioners.  The 
plaintiflTs  case  was  established  by  the  evidence ;  but  objec- 
tions were  raised  upon  the  construction  of  the  Act.  The 
learned  Judge  directed  a  verdict  for  the  defendant,  reserving 
leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for 
one  penalty,  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover. 

There  has  been  some  argument  upon  the  merits  of  the 
case,  that  is,  whether  the  dealing  was  a  contract  or  not,  but 
the  greater  portion  of  the  argument  was  upon  the  gramma- 
tical construction  of  certain  expressions  used  in  the  Act. 
The  case  differs  from  Woolley  v.  Kay  {a\  where  some 
members  of  this  Court  expressed  an  opinion  that  a  mere 
casual  buying  and  selling,  as,  for  instance,  going  into  a  shop 
and  buying  an  article  and  paying  for  it  over  the  counter, 
would  not  be  a  contract  or  bargain  for  *' furnishing,  supply- 
ing or  selling  an  article,"  so  as  to  render  the  party  liable  to  a 
penalty  if  he  continued  to  act  as  a  Commissioner.  But  when 
the  facts  of  this  case  are  looked  at,  it  will  be  found  that  there 
were  several  invoices,  one  of  them  shewing  a  dealing  which 
extended  over  four  months.  The  amount,  indeed,  is  trifling, 
(a)  1  U.  &  N.  307.  (ft)  3  E.  &  B.  530. 
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but  that  is  immaterial ;  for  it  was  intended  that  ever;  descrip-       1862 
tion  of  dealing  by  the  Commissioners  should  be  put  an  end     J^'^^'^^ 

,  NiCHOLSOW 

to,  so  far  as  legislation  could  do  it,  and  that  the  part;  to  a  v. 

FiSLDS. 

contract  should  be  rendered  incapable  of  exercising  the 
oflSce  of  Commissioner,  in  other  words,  of  dealing  with  him- 
self. It  is  true  that  the  language  of  the  legislature  might 
have  been  more  plain  by  providing  that  no  Commissioner 
shall  be  concerned,  not  merely  in  any  contract,  but  in  any 
buying  and  selling;  but  it  is  impossible  to  say  that  this  is 
not  a  continuous  contract  for  the  supply  of  lime,  first  in  the 
one  month,  then  in  the  next,  then  in  the  third,  and  so  on. 
The  defendant  signed  receipts  to  the  bills  charging  the  St.  Ives 
Commissioners,  and  there  was  a  dealing  by  him  with  them. 

I  admit  that  the  common  distinction  between  penal  and 
remedial  Acts,  viz.,  that  the  one  is  to  be  construed  strictly, 
the  other  liberally,  ought  not  to  be  erased  from  the  mind  of 
a  Judge,  yet,  whatever  be  the  Act,  be  it  penal,  and  certainly 
if  remedial,  we  ought  always  to  look  for  its  true  construction. 
In  that  respect,  there  ought  to  be  no  distinction  between  a 
penal  and  a  remedial  statute.  If  the  remedial  statute  docs 
not  extend  to  the  particular  matter  under  consideration,  we 
have  no  power  to  legislate  so  as  to  extend  it.  Undoubtedly, 
we  are  thus  far  bound  to  a  strict  construction  in  a  penal 
statute,  that  if  there  be  a  fair  and  reasonable  doubt,  we  must 
act  as  in  revenue  cases,  where  the  rule  is,  that  the  subject  is 
not  to  be  taxed  without  clear  words  for  that  purpose. 

In  this  case  there  was  evidence  for  the  jury  that  the  party 
chained  with  the  penalty  had  been  dealing  with  the  Com- 
missioners,  and  was  concerned  in  a  contract  with  them. 
Applying  the  ordinary  meaning  of  the  language  of  the  9th 
section  of  the  10  &  11  Vict.  c.  16,  can  it  be  said  that 
there  is  not  evidence  that  the  defendant  was  concerned  or 
participated  in  a  contract  with  the  Commissioners,  and 
supplied  them  with  lime  under  that  contract.     Although 
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1862.        ^^^  ^^^  'disqualified''  is  not  found  in  the  9th  section, 

J^'^"''^^      expressions  are  used  in  the  Act  which  shew  that  when  a 
NicHOLsoir         ''       ^    ^ 

9.  Commissioner  has  supplied  ffoods  under  a  contract  be  is 

Fields.  ,         ° 

**  disqualified "  from  acting  as  a  Commissioner,  and  if  he 
acts  notwithstanding  that  disqualification  he  is  liable  to  the 
penalty  imposed  by  the  15th  section.  For  these  reasons, 
I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter 
the  verdict  for  the  plaintiff  for  one  penalty. 

MartiNi  B. — I  am  of  the  same  opinion.  I  apprehend 
that,  in  the  construction  of  every  act  of  parliament,  we  must 
endeavour,  as  far  as  we  can,  to  ascertain  its  true  meaning, 
and  in  a  penal  action  not  to  apply  the  Act  unless  the  case  b 
clearly  within  its  terms.  But  the  contention  of  the  plain- 
tiff's counsel  amounts  to  an  application  to  us  to  misread 
the  language  of  the  Act,  and  misinterpret  it  for  the  purpose 
of  relieving  the  defendant  fi'om  a  penalty. 

The  question  depends  on  two  acts  of  parliament.     The 
first  is  a  local  Act,  *'  for  paving,  lighting,  watching,  draining, 
cleansing  and  improving   the  town   of  St.  Ives  and  the 
neighbourhood  thereof."     It  recites  that  St.  Ives  is  a  large 
and  populous  place,  and  that  it  would  be  of  great  advantage 
to  the  inhabitants  thereof,  and  persons  resorting  thereto^  and 
of  public  utility^  if  the  town  and  neighbourhood  were  pro* 
perly  paved  and  lighted,  and  it  then  goes  on  to  enact  that 
*'  The  Commissioners  Clauses  Act,  1847,'^  and  certain  other 
Acts  shall  be  incorporated  with  and  form  part  of  the  Act, 
except  so  far  as  they  are  expressly  varied  or  altered  by 
it.     So  that,  in  plain  language,  it  is  provided  that  the  "  St 
Ives  Improvement  Act "  and  the  **  Commissioners  Clauses 
Act;  1847,"  shall  be  read  together.     The  second  section  of 
the  special  Act  enacts  that  the  Commissioners  and  their 
successors,  qualified  as  thereafter  mentioned,  shall  be  the 
Commissioners  for  the  purposes  of  the  Act    The  third 
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section  enacts^  that  every  male  person  of  full  age  who  shall 
be  rated  to  the  rate  made  for  the  relief  of  the  poor  upon 
lands^  tenements  and  hereditaments  within  the  limits  of  this 
Act  hereafter  described,  in  the  net  annual  value  of  40/L  or 
upwards,  or  who  shall  be  seised  or  possessed,  or  in  the  en- 
joyment, of  the  rents  and  profits  of  lands,  tenements  and 
hereditaments  within  such  limits,  of  the  net  annual  value  of 
40/.,  for  an  estate  not  less  than  a  life  in  being,  for  his  own 
use,  shall  during  the  time  that  he  shall  be  so  rated,  or  seised, 
or  possessed  as  aforesaid,  be  a  Commissioner.  The  de- 
fendant was  a  Commissioner  by  reason  of  his  being  rated 
to  lands  of  that  value,  and  if  he  was  not  appointed  a  Com- 
missioner by  virtue  of  that  Act,  I  do  not  know  what  lan- 
guage can  be  applied  to  the  case.  Persons  who  understand 
language  prepare  acts  of  parliament,  and  the  iramer  of  this 
Act  says,  in  the  marginal  note  to  the  3rd  section,  that  it 
relates  to  *'  the  appointment  and  qualification  of  Commis- 
sioners;" yet  we  are  called  upon  to  say  that  the  defendant 
was  not  appointed  under  that  Act.  It  is  clear  that  a  Com- 
missioner possessing  the  qualification  required  by  the  3rd 
section  is  appointed  a  Commissioner  under  the  Act. 

By  the  6th  section  of  '*  The  Commissioners  Clauses  Act, 
1847,"  which  is  headed,  **  With  respect  to  the  qualification 
of  Commissioners,"  it  is  enacted  that,  **  Where,  by  the  spe- 
cial Act,  the  qualification  of  the  Commissioners  is  made  to 
depend  upon  their  being  rated  in  respect  of  property  of  a 
given  amount,  then  if  two  or  more  persons  be  jointly  rated 
in  respect  of  any  property,  each  of  such  persons  shall,  sub- 
ject to  the  provisions  herein  and  in  the  special  Act  contained, 
be  eligible  to  be  chosen  a  Commissioner,  provided  the  pro- 
perty in  respect  of  which  such  persons  are  rated  be  of  a 
rateable  yearly  value,  which,  when  divided  by  the  number 
of  persons  so  rated,  will  give  to  each  a  sufficient  rateable 
yearly  value,  according  to  the  provisions  of  this  and  the 
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special  Act."  Beading  the  two  Acts  together,  it  is  plain 
that  the  legislature  is  dealing  with  persons  appointed  Com* 
missioners  under  those  Acts.  The  general  Act  goes  on  to 
enact,  by  section  9,  that,  **  Any  person  who  at  any  time 
after  his  appointment  or  election  as  a  Commissioner,  shall 
accept  or  continue  to  hold  any  office  or  place  of  profit  under 
the  special  Act,  or  be  concerned  or  participate  in  anj 
manner  in  any  contract,  or  in  the  profit  thereof  or  of  any 
work  to  be  done  under  the  authority  of  such  Act,  shall 
thenceforth  cease  to  be  a  Commissioner."  In  the  introduc- 
tion  to  the  17th  section  there  are  provisions  with  respect  to 
the  election  of  Commissioners,  and  to  my  mind  it  is  plain 
that  when  the  9th  section  speaks  of  an  ^*  appointment,"  it 
means  a  person  appointed  by  having  a  right  conferred  on 
him  by  reason  of  being  rated  in  respect  of  property  to 
a  given  amount,  as  distinguished  from  a  person  ''elected  " 
under  the  17th  section. 

Then  it  is  said  that  the  word  'disqualified  "  is  improperly 
used,  in  this  declaration,  for  the  denomination  of  such  a 
person  as  the  defendant.  The  15th  section  of  the  Commis- 
sioners Clauses  Act  imposes  a  penalty  upon  every  person  who 
shall  act  as  a  Commissioner  after  having  become  disqnali- 
fied.  Section  10  enacts  that,  *'  no  person  being  a  shareholder 
or  member  of  any  Joint  Stock  Company,  established  by  act 
of  parliament,  shall  be  prevented  from  acting  as  a  Commis* 
sioner  by  reason  of  any  contract  entered  into  between  such 
Company  and  the  Commissioners.*'  Again,  the  mai^inal 
note  to  that  section  says : — **  Shareholders  in  Companies  not 
disqualified  by  reason  of  contracts.*'  So  that  the  word  **dis* 
qualified  "  is  used  as  indicating  the  consequence  of  being 
concerned  in  a  contract.  This  is  a  general  Act,  prepared 
with  care  by  competent  persons,  and  conferring  a  benefit 
on  the  public,  for  instead  of  a  private  Act  with  a  long  series 
of  clauses,  the  same  object  is  attained  at  a  comparatively 
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small  cost,  and  it  ought  therefore  to  receive  a  liberal  cod- 
struction. 

The  next  question  is,  whether  there  was  evidence  for  the 
jury  that  the  defendant  "  was  concerned  or  participated  in 
any  manner  in  any  contract,  or  in  the  profit  thereof"?  It 
was  necessary  for  the  plaintiff  to  give  evidence  that  the  de- 
fendant was  concerned  in  some  contract,  and  the  evidence 
was  that  under  his  own  hand  he  made  out  an  invoice,  which 
bears  his  receipt,  and  in  which  he  debited  the  Commis- 
sioners of  St.  Ives  with  the  sale  of  lime  to  them.  It  cannot 
be  said  that  that  is  not  evidence  for  the  jury  of  being 
concerned  in  a  contract.  A  case  was  put  of  the  Com- 
missioners buying  some  trifling  article  at  a  shop  kept  by 
one  Commissioner,  and  paying  for  it  over  the  counter.  It 
seems  to  me  that  is  not  a  contract  within  the  statute; 
but  I  am  by  no  means  prepared  to  say  that  if  articles 
were  so  supplied  from  time  to  time  upon  credit,  there 
would  not  be  a  contract.  The  buying  a  pennyworth  of 
nails  may  not  be  a  contract,  but  that  is  different  from 
supplying  lime  on  credit.  Here  there  was  evidence  for  the 
jury  of  a  continuous  dealing  and  supplying  on  credit  of  an 
article  which  the  Commissioners  must  buy,  because  they 
are  bound  to  light  and  drain  the  town,  and  lime  would 
be  required  in  making  gas  as  well  as  in  constructing  the 
sewers.  Then  the  15th  section  enacts  "that  every  person 
who  shall  act  as  a  Commissioner,  being  incapacitated,  or 
not  duly  qualified  to  act,"  &c.,  "  or  after  having  become 
disqualified,  shall  for  every  such  offence  be  liable  to  a 
penalty  of  50/."  I  should  say  that  'incapacitated  **  is  the 
more  apt  and  proper  term  for  describing  the  effect  of  the 
act,  which,  upon  being  done,  prevented  the  defendant  from 
acting  as  a  Commissioner ;  but  either  word  would  plainly 
shew  that  the  meaning  of  the  legislature  was  to  prohibit 
persons  who  were  Commissioners  from  being  concerned  in 
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contracts.  It  was  the  object,  and  a  beneficial  one  no 
doubt,  to  prevent  abuse  in  these  matters.  The  question 
is,  not  whether  the  defendant  entered  into  this  contract 
from  any  bad  motive,  but  whether  we  are  justified  in  draw- 
ing the  inference  that  he  has  entered  into  a  contract  pro- 
hibited by  the  Act ;  and  thereby  made  himself  liable  to  the 
penalty.  I  think  that  is  the  proper  conclusion  to  be 
drawn  from  the  &cts,  and  therefore  the  rule  ought  to  be 
absolute. 

Chavnell,  B. — I  am  also  of  opinion,  that  the  rule  ought 
to  be  absolute.  The  rule  seeks  to  enter  the  verdict  for  the 
plaintiff  for  one  penalty,  on  the  ground  that  the  defendant 
acted  as  a  Commissioner  at  a  time  when,  according  to  the 
declaration,  he  was  **  dUquatified!^  It  has  been  argued  that 
the  defendant  **  ceased  to  be  a  Commimmur/'  and  that  the 
ceasing  to  be  a  Commissioner,  and  being  ^*  disquali/ied*^ 
are  not  one  and  the  same  thing.  I  think  it  is  imposible  to 
read  the  5th  section  (a)  of  the  special  Act  without  seeing 
that  they  are.     Therefore  that  argument  enturely  &ils. 

It  was  also  contended  that,  although  that  may  be  so,  the 
defendant  was  not  within  the  9th  or  15th  section  of  the 
general  Act,  on  the  ground  that  he  was  not ''  appointed  or 
elected  as  a  Commissioner."  It  seems  to  me,  for  the  reasons 
already  given,  that  the  defendant  was  a  Commissioner  ^ap- 
pointed "  within  the  9th  section. 

Then  comes  the  important  question,  that  is,  upon  the 
merits — the  only  question  upon  which  I  entertained  any 
doubt ;  and  it  is  said,  that  looking  at  the  acts  of  the  de- 
fendant as  shewn  by  the  evidence,  he  has  not  been  *<  con- 
cerned or  participated  **  in  any  contract.  I  think  he  has. 
An  invoice  was  produced,  which  included  four  transactions 
of  the  supply  of  lime  by  him  to  the  Commissioners.    I 

(a)  AjkUj  p.  818. 
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do  not  wish  to  express  any  opinion  whether  an  isolated 
transaction^  for  instance  a  sale  over  the  counter,  would  be 
a  contract  within  this  or  any  similar  act  of  parliament  I 
say  nothing  in  derogation  of  the  cases  of  Wooley  ▼•  Kay  (a), 
and  Le  Feuvre  v.  Lankester  (&).  When  the  invoice  was  put  in, 
that  disclosed  evidence  which  might  properly  be  submitted 
to  a  jury,  as  to  whether  the  defendant  was  concerned  or 
participated  in  any  manner  in  any  contract 

For  some  time  I  doubted  whether  we  ought  to  enter  the 
verdict  for  the  plaintiff^  as  the  learned  Judge  did  not  re- 
serve to  us  power  to  draw  inferences ;  but  then  we  are  in 
this  situation — the  point  upon  which  the  learned  Judge 
acted  at  the  trial  was,  that  ceasing  to  be  a  Commissioner 
and  being  disqualified  were  not  one  and  the  same  thing, 
and  acting  upon  that  impression  he  directed  a  verdict  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him;  but  when  he  reserved  the 
leave  it  must  be  understood  that,  with  the  assent  of 
both  parties,  it  was  on  this  footing,  that  if  the  objection 
in  point  of  law  failed,  and  the  Court  were  of  opinion 
that  the  ceasing  to  be  a  Commissioner  and  the  being 
disqualified  were  one  and  the  same  thing,  the  verdict 
should  be  entered  for  the  plaintiff.  The  Act  was  in- 
tended to  guard  against,  not  merely  actual  abuse,  but 
the  possibility  of  abuse,  and  we  should  be  defeating  the 
object  of  the  legislature  if  we  did  not  make  the  rule 
absolute. 

Wilde,  B. — I  agree  with  the  rest  of  the  Court ;  that  a 
penal  Act  should  be  construed  as  any  other  Act,  according 
to  its  true  meaning.  The  contrary  has  been  pressed  upon 
us,  and  we  have  been  invited  by  an  ingenious  argument  to 
strain  the  act  of  parliament  and  read  it  in  a  vicious  sense. 

(a)  1  H.  &  N.  807.  (6)  3  E.  &  B.  230. 
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1862.        '^h^  -^ct  has  been  framed  for  the  general  benefit,  and  in 

J^"^^^*^^      substance  it  says  that  a  Commissioner  shall  cease  to  be  such 
Nicholson     ^  •' 

V'  if  he  shall  be  concerned  or  participate  in  supplying  goods 

to  the  body  of  Commissioners. 

It  is  said  that  does  not  apply  to  the  defendant ;  and  it 
is  argued  that  the  10  &  11  Vict  c.  16  contemplates  three 
classes  of  Commissioners :  firsts  Commissioners  created  by 
the  special  Act  in  respect  of  qualification;  secondly.  Com- 
missioners specially  and  individually  nominated  and  ap^ 
painted  by  that  Act;   and,  thirdly,  Commissioners  elected 
under  that  Act  and  the  general  Act ;    and  we  are  invited, 
upon  no  substantial  ground,  to  draw  a  distinction  between 
these  classes,  and  to  hold  that  these  provisions,  which  were 
intended  to  prevent  abuse,  apply  to  the  two  latter  classes  of 
Commissioners,  and  not  to  the  former.  That  argument  would 
lead  me  naturally  to  say  that  the  Act  ought  clearly  to  indi- 
cate an  intention  to  exempt  a  particular  class  of  Commis- 
sioners before  we  came  to  such  a  determination.    But  so  far 
from  that,  there  is  nothing  but  an  ingenious  and  refined 
argument  arising  out  of  the  words  of  the  Act.      I  will 
say  no  more  than   that   the  defendant  was  appointed  a 
Commissioner  within  the  9th  section  of  the  Commissioners 
Clauses  Act,  1847. 

The  second  point  was  that,  although  the  defendant  may 
have  been  appointed  a  Commissioner,  yet  he  has  only 
*' ceased  to  be  a  Commissioner,"  and  that  is  different  from 
being  "  disqualified."  That  argument,  however,  is  met  by 
the  terms  of  the  5th  section  (a)  of  the  special  Ac^  which 
treats  as  the  same  thing  the  ^' being  disqualified"  and 
<«  ceasing  to  be  a  Commissioner." 

As  to  the  argument  upon  the  merits,  I  can  only  say  that 
the  question  is  whether  there  was  evidence  for  the  jury  that 
what  the  defendant  did  is  within  the  terms  of  the  act  of 

(n)  jMte,  p.  813. 
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parliament     Amongst  other  evidence  there  was  an  invoice^        1862. 
shewing  a  supply  of  lime  for  some  months.     The  invoice     •s^'^^o^v 
was  directed  to  the  St.  Ives  Commissioners,  and  was  in  the       „  »• 

,   ^  XISLD8. 

handwriting  of  the  defendant.  It  seems  to  me  that  was 
evidence  from  which  the  jury  might  properly  find  that 
the  defendant  had  been  concerned  or  participated  in  a 
contract. 

But  it  has  been  suggested  that  every  sort  of  contract  would 
not  be  a  contract  within  this  section.  I  should  be  sorry  to  go 
so  far  as  to  say  that  it  would ;  but,  on  the  other  hand,  the  dis- 
tinctions which  have  been  attempted  to  be  drawn  are  by  no 
means  satisfactory  to  my  mind.  It  seems  to  me  that  it  does 
not  signify  whether  it  be  one  contract  or  several,  and  that 
it  would  not  be  lawful  for  a  Commissioner  to  make  one 
contract  with  the  body  of  Commissioners  for  the  supply  of 
coal  for  making  gas.  Again,  I  cannot  imagine  that  the  mere 
amount  can  make  any  difference.  There  may  be  a  difference 
arising  from  some  trifling  act  of  purchase,  where  the  article  . 
is  bought  and  paid  for  at  the  time  by  some  servant  of  the 
Commissioners.  Upon  that  point,  however,  I  would  rather 
not  express  an  opinion,  but  will  only  observe  that  in  the  case 
of  Woolley  v.  Kay^  although  some  expressions  are  used  which 
might  lead  to  the  inference  that  the  Court  thought  that  the 
contract  ought  to  be  a  continuing  one,  yet  that  case  was 
not  decided  upon  any  such  distinction,  but  upon  this 
ground,  that  the  person  who  was  supposed  to  be  liable  to 
the  penalty  made  the  contract  for  the  sale  of  the  land  before 
he  became  a  Commissioner,  so  that  at  the  time  he  made 
the  contract  he  was  no  way  incapacitated  or  restricted  from 
making  it. 

For  these  reasons  I  think  that  the  rule  ought  to  be  ab- 
solute to  enter  the  verdict  for  the  plaintiff. 

Rule  absolute. 

VOL.  TU, — N.  8.  H  H  H 
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BuTLEB  V.  Hunter. 


Where  a  per-     J.  HE  firet  count  of  the  declaration  stated  that  the  plaintiff, 

son  employs  ,,  ..••-lo'i  *•« 

another  to  do  At  the  time  01  the  committing  by  the  defeodant  of  the 
it  must  be  grieYances^  &c«j  was  possessed  of  a  certain  house^  and  then 
Se^ence^  occupied  the  same  and  carried  on  a  certun  trade  and  business 
^r^out^  ^^  therein,  to  wit,  a  baker,  and  the  defendant  during  all  the  time 
^^<^\^*  ftfoi^cs^d  was  also  possessed  of  another  house  next  adjoining 
do  It  in  a  care-  the  plaintiff 's  said  house :  Yet  the  defendant  "pulled  down 

ful  and  proper 

manner;  and  part  of  the  said  hoose  SO  negligently, carelesslj,  and  impro- 
relation  of  p^rly,  and  in  so  unskilful,  negligent  and  improper  a  manner, 
servant^dsts  ^^^  ^®  plaintiff's  said  house  was  greatly  shaken,  cracked, 
TZ^T  ''««kened  and  injured,  and  became  unsafe ;  and  the  pUin- 
idUe  f  ^  tT'^*  ^^  ^^  P^^  ^^  expense  in  repairing  his  said  house,  and  was 
prevented  from  carrying  on  iu  his  said  house  his  aforesaid 
business  for  a  long  period  of  time,  &c. — Second  count : 
that  the  plaintiff,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances,  &&,  was  possessed  of 
a  certain  house,  and  carried  on  therein  a  certain  trade 
^^n^^^  and  business,  to  wit,  a  baker,  and  the  defendant  during  all 
and  an  aichi-    ^e  time  aforesaid  was  possessed  of  another  house  next 

tect  employed  ^ 

by  the  defend-  adjoining  the  said  house  of  the  plaintiff;  and  the  pldntiff *8 

ant  to  saper-  .  ^    . 

intend  the  said  house  was  of  right  supported,  and  ought  of  right  to 

house,  haTing  have  been  supported  in  part  by  and  against  the  defendant's 

necMsaiy  to  ^aid  house :  Yet  the  defendant,  whilst  the  plaintiff  was  poa- 

TCbnHd^e^^  scssed  and  entitled  as  aforesaid,  made  certain  alterations  in 

^^^^  hb  said  house  whereby  such  support  to  the  plaintiff's  said 

contractor  to 

do  the  work  for  an  estimated  price,  and  the  workmen  of  the  contractor  in  pnBinff  down  the 
wall  removed  a  brest-smnmer  which  was  inserted  in  the  party  wall  between  the  defendant's 
and  plantifTs  house,  without  taking  any  precautions  by  shoring  or  otherwise,  in  conseouence 
of  which  the  front  wall  of  the  plaintiff's  house  fell  i-^SMf  that  there  was  no  eridenee  tor  tha 
jury  of  any  liabiUtj  on  tiie  part  oi  the  defendant 


negligent 
manner  in 
which  the 
act  IB  done. 
Therefore, 
where  the 
tlaintiffand 
efendant 
were  owners 
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bouse  was  diminished  and  in  part  withdrawn  during  the  1862, 
making  thereof,,  and  omitted  to  cause  the  plaintiff 's  said 
house  to  be  shored  up  or  otherwise  supported  during  the 
making  of  the  said  alterations,  whereby  the  plaintiff's  said 
house  was  left  without  sufiBcient  support,  and  was  not  sup- 
ported as  of  right  it  ought  to  have  been  supported  for  a 
long  space  of  time,  and  thereby  the  same  became  and  was 
weakened,  cracked  and  injured,  and  unsafe ;  and  the  plain** 
tiff  was  put  to  expense  in  repairing  the  same,  and  in  shoring 
up  the  same  and  an  adjoining  house,  and  was  unable  to 
carry  on  therein  his  said  business  for  a  long  space  of 
time,  &C. 

Pleas. — First :  not  guilty.  Secondly,  to  first  count :  That 
the  defendant  was  not  possessed  of  the  said  house  as  alleged, 
Thirdly,  to  second  count :  That  the  plaintiff's  house  was  not 
of  right  supported,  nor  ought  the  same  of  right  to  have  been 
supported  in  part  by  and  against  the  defendant's  house. 
Fourthly,  to  the  second  count :  That  the  defendant  was  not 
possessed  of  the  house  as  alleged, — Issues  thereon* 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  following  fisicts  appeared. — The 
plaintiff  was  lessee  and  occupier  of  a  house.  No.  150,  Tot- 
tenham Court  Road,  London,  in  which  he  carried  on  the 
business  of  a  baker.  The  defendant  was  the  owner  and 
occupier  of  the  adjoining  house.  The  houses  were  separa- 
ted  by  a  party  wall  fourteen  inches  thick,  and  in  fi'ont  of 
the  defendant's  house  was  a  brest-summer,  one  end  of 
which  was  inserted  into  the  party  wall  to  the  depth  of  six 
inches.  Both  houses  were  ancient  houses.  In  consequence 
of  a  fire  it  became  necessary  for  the  defendant  to  repair  his 
house,  and  for  that  purpose  he  employed  an.  architect  named 
Redding.  In  the  course  of  the  works  Redding  considered 
is  necessary  to  pull  down  and  rebuild  the  firont  of  the  de- 
fendant's house,  and  he  requested  one  Johnson,  the  builder 

H  H  H  2 
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1862.  employed  to  do  the  repairsy  to  estimate  the  expense.  John* 
son,  through  one  Moore,  his  clerk  of  the  works,  sent  in  an 
estimate  for  45iL  Redding  afterwards  agreed  with  Johnson* 
that  he  should  do  the  work  for  that  sum,  and  Moore  directed 
one  Harrison,  a  foreman  in  the  employment  of  Johnson,  to 
commence  the  work.  The  workmen  in  doing  it  removed 
the  brest-summer  which  was  inserted  in  the  party  wall,  and 
in  consequence  the  front  wall  of  the  plain  tiff*s  house  fell,  and 
he  expended  upwards  of  100/.  in  rebuilding  it  The  work 
might  have  been  done  with  safety  if  the  plaintiff's  house  had 
been  shored  up,  which  was  the  usual  precaution  in  such 
cases,  but  Redding,  who  was  there  from  day  to  day,  never 
gave  instructions  to  shore  it  up,  and  no  shoring  was  used* 
It  did  not  appear  that  the  defendant  was  privy  to  the  ar- 
rangement between  Redding  and  Johnson. 

It  was  submitted,  on  behalf  of  the  defendant,  that  under 
these  circumstances  he  was  not  liable.  The  learned  Judge 
was  of  that  opinion,  and  nonsuited  the  plaintiff. 

DenmaUy  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  for  a  new  trial,  on  the  ground  that 
there  was  evidence  to  go  to  the  jury  of  the  defendant's 
liability. 

Huddleston  and  T.  Cldtty  shewed  cause. — There  was  no 
evidence  to  fix  the  defendant  with  liability.  The  accident 
occurred  in  consequence  of  the  removal  of  the  brest-summer, 
but  the  defendant  did  no  act  to  cause  its  removal.  He 
merely  employed  Redding,  the  architect,  who  contracted  with 
Johnson  to  do  the  repairs.  [Marthi^  B. — Johnson  had  the 
general  superintendence  of  the  work.  I  thought  the  liability 
was  in  him.  His  negligence  in  removing  the  brest-summer 
caused  the  plaintiff's  wall  to  fall.  When  a  person  employs  a 
builder  to  do  certain  work,  and  he  does  it  negligendy,  the 
employer  is  not  liable   unless  he   personally  interferes.] 
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This  case  is  distinguishable  from  HoU  ▼.  The  Sitting- 
bourne  and  Sheemess  Railway  Company  (a),  for  there  the 
Company  committed  a  nuisance  by  obstructing  the  naviga- 
tion of  the  river^  and  the  mischief  was  the  direct  result 
of  the  act  which  the  Company  employed  the  contractor  to 
do*  But  when,  as  in  this  case,  the  injury  is  caused  by 
negligence  in  a  matter  collateral  to  the  contract,  the  person 
who  did  the  act,  not  the  employer,  is  liable.  Upon  that 
principle  it  was  held,  in  Beedie  v.  7%e  London  and  Nort/i 
Western  Railway  Company  (ft),  that  the  Company  were  not 
responsible  for  the  negligence  of  their  contractor's  senrant, 
who  allowed  a  stone  to  fall  upon  a  person  passing  along 
the  highway.  [fFUdoj  B. — Suppose  a  person  employed  a 
contractor  to  pull  down  a  house,  and  he  omitted  to  put  up 
a  hoarding  so  as  to  prevent  bricks  falling  oq  persons  pas- 
sing, who  would  be  liable  ?]  The  contractor.  Steel  v.  7%^ 
South  Eastern  Railway  Company  (c)  decided  that  wher^ 
work  is  done  for  a  railway  Company  under  a  contract  (parol 
or  otherwise),  the  Company  are  not  responsible  for  injury 
resulting  to  a  third  person  from  the  negligent  manner  of 
doing  the  work,  though  they  employ  their  own  surveyor  to 
superintend  it  and  to  direct  what  shall  be  done.  *  [^Martin, 
B. — The  relation  of  master  and  servant  must  exist  before 
any  other  person  can  be  made  liable  than  the  person  who 
did  the  act  which  caused  (he  mischief.]  Assuming  that 
the  act  was  done  by  Johnson,  he  was  the  servant  of  Red- 
ding, not  of  the  plaintiff.  The  defendant  is  no  more  liable 
than  he  would  be  for  injury  sustained  by  a  passenger  in 
consequence  of  bricks  being  negligently  thrown  down. 

Denman  (with  whom  was  H.  James)^  in  support  of  the 
rule. — These  were  ancient  houses,  and  consequently  the 

(a)  6  H.  &  N.  488.  (6)  4  Exch.  244. 

(c)  16C.  B.  550. 
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1862.       plaintiff  had  acqaired  a  right  to  the  soppoit  ct  the  defien- 
^^j^      dant's  walL     Applying  the  test,  whether  the  idatioD  of 
master  and  servant  existed  between  the  defendant  and  the 
penon  who  took  down  the  wall,  there  was  eridenoe  fiir  the 
joiy  that  the  defendant  was  liable  as  master.      In  Sieel  t. 
The  Scntth Eastern EaibDayCampamjf  (a),  Cranodls  J., said: 
*— **  If  it  coald  have  been  shewn  that  the  fdaintiff  *s  land 
was  flooded  in  consequence  of  something  done  by  the  orden 
of  Phillips,  the  Company's  snrreyor,  it  might  have  been  said 
that  that  was  the  same  as  if  Phillips  had  done  it  with  his 
own  hands,  and  then  the  Company  would  have  been  itwpot^ 
sible«     Bot  it  seems  that  the  order  given  by  Phillips  was 
to  do  the  woik  in  a  different  manner  finom  that  adopted  by 
Famess's  men."    In  Addison  on  Torts,  p.  257,  it  is  said : — 
"  The  general  rule  is,  that  the  party  injured  by  the  negli- 
•   gence  of  another,  cannot  go  beyond  the  party  who  actually 
did  the  injury,  unless  he  can  estaUidi  that  the  latter  stood  in 
the  relation  of  a  servant  to  the  defendant,  or  that  the  injury 
was  the  natural  result  of  the  orders  given  by  the  latter,  and 
that  those  orders  could  not  be  carried  into  effect  withoot 
causing   the    mischieC     The   defendant   is  within   the 
latter  branch  of  the  proposition.    It  was  a  question  for  the 
jury  whether,  wjien   he   ordered  his  wall  to  be   polled 
down,  he  did  not  order  an  act  to  be  done  which  most  neoes* 
sarily  cause  injury  to  the  plaintiff^'s  house,     [ifafor/tin,  B. — 
There  was  no  evidence  that  the  defendant  ordered  the  work 
to  be  done  otherwise  than  carefully  and  properly.]    It  was 
for  the  jury  to  say  whether  the  giving  the  order  did  not 
involve  something  more.     [Wildey  B. — ^If  a  person  employs 
a  builder  to  pull  down  a  wall,  do  you  say  that  the  employer 
is  responsible  if  the  builder  allows  it  to  fell  on  persons  paa< 
sing?    In  the  case  of  almost  every  house  that  is  built,  the 
owner  employs  an  architect,  the  architect  employs  a  builder, 

(a)  16  C.  B.  5^0. 553. 
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and  the  builder  employs  workmen;  but  the  owner  of  the 
house  is  not  responsible  for  the  negligence  of  the  workmen.] 
If  the  necessary  consequence  of  the  act  ordered  to  be 
done  is  that  injury  will  result,  the  person  who  has  employed 
another  to  do  it  is  as  responsible  as  if  he  had  done  it 
himself.  The  brest-summer  could  not  have  been  removed 
without  causing  the  plaintiflTs  wall  to  fall,  unless  it  was 
shored  up.  [Martinf  B. — Johnson  was  required  to  give  an 
estimate  of  the  expense  of  taking  down  the  wall,  that  means 
an  estimate  of  every  expense  of  doing  it  properly,  including 
the  shoring.  In  the  first  place  the  person  who  did  the 
act  is  liable;  next  the  person  who  stands  in  the  relation 
of  master  and  servant.  But  the  relation  of  master  and 
servant  does  not  exist  between  the  defendant  and  John- 
son. There  is  another  class  of  cases  where  the  employer 
personally  interferes.  In  Hob  v.  The  SUUngbaume  and 
Sheemess  Rmhoay  Company  (a),  the  Company  were  em- 
powered by  act  of  parliament  to  construct  a  bridge  across  a 
navigable  river,  and  they  employed  a  contractor  who  did  i€ 
in  such  a  way  as  to  obstruct  the  navigation  of  the  river. 
That  was  a  nuisance  caused  by  the  Company.  The  case 
resembles  that  of  EUU  v.  The  Sheffield  Gas  Consumers* 
Companjf  (b\  where  the  defendants  were  held  liable  for  the 
illegal  way  in  which  they  laid  down  their  pipes.]  In  Bur^ 
gess  V.  Gray  (c),  the  owner  of  a  house  was  held  responsible 
for  the  negligence  of  the  workmen  of  a  builder,  although 
the  latter  had  the  sole  superintendanoe  of  the  work. 
Knight  v.  Fox  (d)  proceeded  on  the  principle  that,  where 
there  is  negligence  on  the  part  of  a  sub-contractor,  the  con- 
tractor is  not  liable.  Applying  that  test  to  this  case,  was 
Johnson  guilty  of  negligence  ?  [Martin,  B. — Johnson 
would  be  liable  because  the  relation  of  master  and  servant 

(a)  6  H.  &  N.  4S8.  (c)  1  C.  B.  678. 

(6)  2  £.  &  B.  767.  (4)  6  Exch.  721. 
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existed  between  him  and  the  person  who  did  the  act  which 
caused  the  mischief.]    Ellis  y.  The  Sheffield  Gas    Conm- 
meri  Company  (a)  decided  that  though  a  person  employing 
a  contractor  to  do  a  lawful  act  is  not  responsible   for  the 
negligence  or  misconduct  of  the  contractor  or  his  servants  in 
executing  that  act^  yet,  if  the  act  itself  is  wrongful,  the  em* 
ployer  is  responsible  for  the  wrong  so  done  by  the  contrac- 
tor or  his  servants^  and  is  liable  to  third  persons  who  sustain 
damage  £rom  the  doing  of  that  wrong.     [Marthiy  B. — ^That 
was  the  case  of  a  public  nuisance*]    It  was  a  question  for 
the  jury  whether  the  defendant,  by  ordering  the  work  to 
be  done,  had  not  caused  the  mischie£    [WUde^  B. — It  must 
be  assumed  that  a  person  who  is  directed  to  do  work,  is 
directed  to  do  it  properly.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged. 

The  case  has  been  ably  argued,  and  it  is  unnecessary  to 
repeat  the  facts.  The  argument  of  Mr.  Denman  amounts 
to  this  —That  where  a  person  employs  a  tradesman  to  do 
work  which  may  be  dangerous  to  another,  he  is  bound  to 
shew  that  he  directed  all  care  to  be  taken,  and  specifically 
pointed  out  in  what  way  the  danger  was  to  be  guarded 
against,  or,  at  all  events,  to  shew  that  he  did  enough  to 
exempt  himself  from  responsibility* 

I  agree  with  my  brother  Martin,  that  there  is  no  evidence 
that  the  defendant  stood  in  the  relation  of  master  and 
servant  to  the  person  whose  negligence  caused  the  injury- 
It  must  be  assumed  that  directions  were  given  to  do  the 
work  in  the  ordinary  way,  and  to  take  all  the  proper  pre- 
cautions not  to  cause  any  mischie£  No  doubt,  where  the 
act  is  in  itself  a  nuisance,  the  party  who  employs  another  to  do 
it  is  responsible  for  all  the  consequences,  for  there  the  mazioi 

(a)  2  £.  &  B.  767. 
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"  qui  facit  per  alium  ftcit  per  se"  applies ;  but  where  the  i862. 
mischief  arises^  not  from  (he  act  itself,  but  the  improper 
mode  in  which  it  is  done,  the  person  who  ordered  it  is  not 
responsible,  unless  the  relation  of  master  and  servant  exists. 
On  these  grounds  I  think  that  the  rule  ought  to  be  dis- 
chaiged. 

Wilde,  B. — I  also  think  that  the  rnle  should  be  dis- 
chaiged.  The  complaint  in  the  declaration  is  that  the  defen- 
dant so  negligently  pulled  down  part  of  his  house  that  the 
plaintiflTs  house  was  injured.  It  appeared  upon  the  evidence 
that  the  mischief  was  caused  by  the  removal  of  a  brest- 
summer  from  the  wall  of  the  defendant's  house,  and  that  the 
brest-summer  might  have  been  safely  removed  if  a  shoring 
had  been  put  up,  and  also  that  such  was  a  reasonable  and 
ordinary  precaution. 

The  question  therefore  is,  whether  the  person  who  pulled 
down  the  defendant's  house,  namely,  Johnson,  the  contrac- 
tor, is  the  person  responsible,  or  whether  the  responsibility 
can  be  traced  up  to  the  defendant  It  seems  to  me  that  the 
case  is  very  plain.  Hole  v.  77ie  Sittinghowme  and  Sheemess 
RaUway  Company  is  distinguishable.  There  it  is  said,  that 
where  the  act  itself  has  caused  the  injury,  the  person  who 
ordered  it  is  responsible ;  but  where  the  injury  happened 
from  something  collateral  in  the  course  of  carrying  out  the 
order,  he  is  not  responsible.  It  seems  to  me  that  the 
absence  of  a  shoring  is  like  the  absence  of  a  proper  hoard- 
ing, or  any  one  of  the  ordinary  precautions  which  belong  to 
the  careful  taking  down  of  a  wall.  Then  it  is  said  that  the 
defendant  ought  to  have  given  orders  to  do  the  work  in  a 
tradesmanlike  way,  or  ought  to  have  pointed  out  what  was 
requisite.  But  it  seems  to  me,  that  it  would  be  nnreason- 
able  to  require  an  unskilled  person  to  point  out  to  a  skilled 
person  in  what  way  the  work  should  be  done.    I  think  that, 


Hunrm. 
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as  a  matter  of  fact,  if  a  man  gives  an  order  U>  a  tradesman 
^  to  do  some  work,  he  means  him  to  do  it  in  the  ordinary 

BiTTLEa 

g»  and  tradesmanlike  way.    For  these  reasons,  I  tliink   that 

the  nonsait  wasright^and  that  the  rule  ought  to  be  dis- 
chaiged, 

Mabtot,  B. — ^I  am  of  the  same  opinion.  I  thought  the 
case  was  governed  by  Bee£e  v.  The  London  and  North 
Western  Raibtay  Company^  and  I  see  no  reason  to  alter  that 
opinion. 

Rale  dischai^ged. 


Jan.  22.        BrOCKBAKK    V.     ThE    WhITEHAYEN   JUNCTION    RaILWAT 

.Company. 
The  40th  see-    IJeCLARATION.— For  that  whereas  the  sud  Com- 

tion  of  the 

Common  Law    pany,  before  and  at  the  time  of  the  committing  of  the 

Procedure  •  ^  ■,  j  •  ^  j*  •! 

Act,  1852,  grievances,  &c.,  were  the  owners  and  propnetors  of  a  rail- 

Zi^L  ^'^  wavy  and  were  common  carriers  of  passengers  for  hire  by 

^^  ^,..,  ^^^«^  r^^rZ  L,  B-oC;-* 

miw  and  hiB  ^]^q  ^^  g\i  ^^^  times  hereinafter  mentioned  was  and  still  is  the 

wife  for  injury 

done  to  the       wife  of  the  plaintiff,  at  the  request  of  the  defendants  became 

wife,  in  re- 

Bpect  of  which  and  was  a  passenger,  and  was  received  as  such  passenger  by 

aariij  joined  the  defendants  as  such  common  carriers,  to  be  carried  by 

k  sh^  he  ^hem  in  one  of  their  said  railway  trains  on  the  said  railway 

husbuid  to^^  on  a  Certain  journey.    Yet  the  defendants  did  not  use  due 

^i^^  his  ^^^  proper  care  or  skill  in  and  about  the  carrying  of  the 

own  rights"  iB  gaid  Mary  Brockbank  while  she  was  such  passenirer  on 

permissiye  «-  o 

only,  not  the  said  journey,  but  took  so  little  care,  and  so  negUgendy 

unperatiye. 

and  unskilfully  conducted  themselves  in  and  about  the 
carrying  of  the  said  Mary  Brockbank  on  the  said  journeyy 
that  the  train  of  the  defendants,  by  which  the  said  MtfJ 
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firockbank  was  travelliDg  on  the  smd  journey  upon  the  said       1862. 

railway,  came  into  collision  with  another  train  of  the  defen-    ^^^^^""^^ 
''  Bbookbavx 

dants  upon  the  said  nulway,  whereby  the  said  Mary  Brock-  v. 

bank  was  greatly  shaken,  hurt  and  injured,  and  became  sick  Juhotiom 
and  ill,  and  permanently  disabled ;  and  whereby  the  plaintiff 
lost  the  comfort  and  society  of  the  said  Maiy  Brockbank 
for  a  long  time,  and  incurred  and  became  liable  to  pay 
great  ezpences  in  nursing  her,  and  in  and  about  paying  for 
journeys  taken  by  her  to  recover  her  health,  and  for  medical 
attendance  upon  her,  and  whereby  the  plaintiff  lost  the 
services  of  the  said  Maiy  Brockbank  for  a  long  space  of 
time,  and  for  want  of  such  services  was  during  that  time 
prevented  finom  carrying  on  the  business  of  a  dealer  in  fish 
and  dealer  in  game  so  beneficially  as  he  otherwise  might 
and  would  have  done,  &c. 

Plea. — That  after  the  accruing  of  the  said  causes  of 
action,  and  before  this  action,  a  certain  other  action  was 
brought  in  this  Court  by  the  said  William  Brockbank  and 
the  said  Mary  Brockbank  against  the  said  Whitehaven 
Junction  Railway  Company,  in  respect  of  the  matter  of 
complaint  against  the  defendants  contained  in  the  declara- 
tion in  this  plea  set  out,  the  proceedings  in  which  said 
action,  as  appears  by  the  record  thereof  now  remaining  in 
this  Court,  were  and  are  as  follows: — (The  plea  then  set  out 
the  record  of  the  action  by  William  Brockbank  and  Mary 
his  wife  against  the  Whitehaven  Junction  Rulway  Corn- 
pany,  in  which  the  declaration  alleged,  **  that  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c.,  thedefen- 
dants  were  lawfully  possessed  of  two  railway  trains,  which 
were  under  the  care,  government  and  direction  of  certain 
servants  of  the  defendants,  and  in  one  of  which  trains  the 
plaintiff  Mary  was  lawfully  travelling  as  a  passenger.  Yet 
the  defendants  by  their  said  servants,  so  negligently,  care- 
lessly and  improperly  managed,  governed  and  directed  their 
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1862.       ^^^  trains,  that  by  means  of  the  breach  of  duty,  negligence, 

J''^^^''"^      carelessness  and   improper  conduct  of  the  defendants  by 
Bbockbaitx         ,  '^    *^  ^  ^    -^ 

r.  their  servants  in  that  behalf,  one  of  the  said  trains  ran  into 

Junction  and  struck  against  the  other  of  the  said  truns  of  the  defen- 
dants ;  whereby  the  plaintiff,  Mary,  was  severely  injured  and 
underwent  great  pain." — The  record  proceededi  to  state 
that  the  defendants  pleaded  not  guilty,  on  which  issae  was 
joined :  that  the  issue  was  tried,  and  the  jury  found  that 
the  defendants  were  guilty,  and  assessed  the  damages  at 
500L  &c.). — Averments:  that  judgment  for  the  plaintifia 
was  before  this  suit  signed  in  the  said  action  for  the 
amount  of  damages  and  costs  by  the  plaintifia  therein  so 
recovered  as  aforesaid :  that  the  matters  of  complaint  against 
the  defendants  in  the  said  action  complained  of,  and  for 
which  such  judgment  was  so  recovered  as  aforesaid,  were 
and  are  the  same  matters  of  complaint  as  in  the  declaration 
in  this  action  mentioned  and  none  other:  that  the  causes  of 
action  arose,  and  the  said  former  action  was  brought,  after 
the  passing  of  the  act  of  parliament,  15  &  16  Vict  c.76. 
Replication,  on  equitable  grounds,— That  after  issue  was 
joined  in  the  said  action  in  the  said  plea  mentioned.  Sir 
H.  S.  Keating,  then  being  one  of  the  Judges  of  the  Court 
of  Common  Pleas,  issued  his  summons,  at  the  instance  of 
the  plaintifia  in  the  said  action,  whereby  be  required  the 
defendants  to  shew  cause  why  the  declaration  in  the  said 
action  should  not  be  amended,  and  the  plaintiff  allowed 
to  insert  into  the  said  declaration  a  count  charging  the 
defendants  in  respect  of  the  causes  of  action  and  damages 
in  the  declaration  in  this  action  mentioned  and  set  forth,  to 
the  end  that  the  now  plaintiff  might  recover  in  the  said 
action  in  the  said  plea  mentioned  in  respect  of  the  cause  of 
action  and  damages  in  the  declaration  in  this  action  men- 
tioned: that  the  defendants  and  the  plaintiff  appeared 
before  Sir  J.  P.  Wildey  then  being  one  of  the  Barons  of  the 
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Court  of  Exchequer^  at  the  return  of  such  summons,  and 
were  heard  by  the  said  Baron  in  support  of  and  opposition 
to   the   said  summons  respectively;    and  the  defendants    ■       »• 
thereupon  objected  before  the  said  Baron  to  the  said  Baron      Junction 
makmg  any  order  upon  the  said  summons ;  whereupon  the 
said  Baron  refused  to  make  any  order  on  the  said  summons; 
that  the  said  verdict  was  a  verdict  found  by  the  jury  by 
consent  of  the  plaintiffs  and  defendants  in  the  said  action, 
and  that  before  the  finding  of  the  said  verdict  it  was  agreed 
between  the  plaintifis  and  defendants  in  the^said  action  that 
the  said  verdict  should  be  found,  and  the  said  verdict  was 
found,  on  the  terms  that  such  consent  should  not  be  an 
admission  on  the  part  of  the  defendants  that  the  plaintifis 
in  the  said  action,  or  either  of  them,  had  any  right  in  law 
or  in  fact  to  any  further  action :  nor  an  admission  on  the 
part  of  the  plaintifis  that  the  plaintiffs  in  the  said  action 
or  either  of  them,  had  not  a  right  of  action  at  law  and  in  fact 
in  respect  to  the  negligence  alleged  in  the  declaration  in 
this  action,  or  the  consequences  thereof. 
Demurrer  and  joinder  therein. 

Temple  {Miltoard  with  him),  in  support  of  the  demurrer. 
—The  replication  affords  no  answer  to  the  plea.  By  the  40th 
section  of  the  Common  Law  Procedure  Act,  1852,  ^'in  any 
action  brought  by  a  man  and  his  wife  for  injury  done  to  the 
wife,  in  respect  of  which  she  is  necessarily  joined  as  co- 
plaintiff,  it  shall  be  lawful  for  the  husband  to  add  thereto 
claims  in  his  own  right,  and  separate  actions  brought  in 
respect  of  such  claims  may  be  consolidated  if  the  Court  or 
a  Judge  shall  think  fit."  The  words, ''  it  shall  be  lawful,** 
have  sometimes  been  construed  as  imperative  and  sometimes 
as  permissive  only ;  the  rule  being  that  the  words  "  shall 
and  may"  are  to  be  construed  as  imperative  where  it  is  for 
the  public  benefit,  or  it  appears  from  the  statute  that  such 
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1862.        was  the  intention  of  the  lejpslatore :   Rex  ▼•  The  Commis^ 
Bbookbahk    ^^^^'^^^  9f  ^  Fhehoold  luclosure  (a).     [Martin^  B. — ^The 

9.  power  to  consolidate  can  only  be  exercised  where  the  two 

Whitehayxx 

JuHonoH  actions  are  brought  contemporaneouslj.]  To  bring  an  action 
first  in  the  names  of  the  plaintiff  and  his  wife  for  injniy 
done  and  damage  accruing  to  her,  and  then  to  bring  another 
action  in  the  plaintiff's  name  for  damage  resulting  to  him- 
self  from  the  same  injuiy,  is  an  evasion  of  the  power  to 
consolidate.  If  the  plaintiff  does  not  bring  the  two  actions 
at  the  same  time,  he  must  be  considered  as  having  elected 
to  abandon  one  of  them.  The  order  of  a  Judge  cannot 
give  the  plaintiff  a  right  to  maintain  an  action  which  he  has 
abandoned  by  not  inserting  the  claim  in  his  declaration. 
\Pollock,  C.  6. — Before  the  Common  Law  Procedure  Ac^ 
1852,  s.  40,  the  plaintiff  might  have  brought,  first,  one 
action  and  then  the  other;  and  the  statute  has  not  interfered 
with  that  right  by  making  it  imperative  to  join  the  causes 
of  action,  but  has  only  permitted  it  to  be  done,  giving  to 
the  Court  or  a  Judge  a  discretionary  power  to  consolidate 
separate  actions.    Martin^  B. — I  think  the  plea  is  bad.] 


T.  Janes  appeared  in  support  of  the  replication,  but  was 
t  called  upon  to  argue. 


not 


Per  CuRiAU  (b). — ^There  must  be  judgment  for  the 

plaintiff. 

Judgment  for  the  plainti£ 

(a)  2  Chit.  Rep.  251. 

(6)  PoBoekf  C.  B.,  Martin^  B.,  and  ChamuB^  B. 
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REGULA   GENERALIS.  ^SSTu. 


THTiAKY  TERM,  26  VICT. 


It  is  ordered  that,  from  and  after  the  first  day  of  Easter  Term  next 
inclusive,  every  special  case,  special  verdicti  and  bill  of  exceptions,  set 
down  in  any  of  the  superior  Courts  of  conmion  law,  shall  be  divided 
into  paragraphs,  which  as  nearly  as  may  be  shall  be  confined  to  a 
distinct  portion  of  the  subject,  and  every  paragraph  shall  be  numbered 
consecutively. 

And  that  the  Masters  on  taxation  do  not  allow  the  costs  of  drawing 
and  copying  any  special  case,  special  verdict  or  bill  of  exceptions,  not 
in  substance  in  compliance  with  this  Rule,  without  the  special  order  of 
the  Court. 

A.  £.  CocziBUBN.  Charlks  Crompton. 

W.  Eituu  E.  V.  Williams. 

Fred.  Pollock.  J.  Willbs. 

Wm.  Wightmah.  CoLQf  Blackburn. 
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The  Attorney   General  v.  The  Oxford,  Worcester 
1862  ^^^  Wolverhampton  Railway  Company;  Alexander 

^— V— '  Sheriff  and  William  Adcock. 

'     Feb,  27. 

^'l^\e  Information  in  equity  by  the  Attorney  General 
Birmingham     (so  far  as  material)  as  follows : — 

and  Oloucester 

Railway  Com-       1.  The  object  of  this  information  is  to  obtidn  payment 

Danv  mado  a 

fine  of  railway  from  the  above  named  Company  of  the  duty  in  respect  of 
places,  passing  ^  much  of  the  money  received  by  the  Company  for  the 

at  some  little 

distance  from  Droitwich  and  Worcester.    In  the  year  1845,  the  Oxford,  Wovoeater  and 
Wolverhampton  Railway  Company  made  a  line  of  railway  from  a  place  on  the  Birmingham 
and  Gloucester  lin^,  called  Abbott's  Wood,  through  Worcester  and  Droitwich,  to  another 
place  on  the  Birmingham  and  Gloucester  line,  culed  Stoke  Prior.    This  line  waa  about 
fourteen  miles  long,  and  was  called  the  "  Loop  Line."    By  the  Act  incor^rating  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  (8  &  9  Vict.  c.  clxnav.,  s.  133),  the  Bir- 
mingham and  Gloucester  Railway  Company  were  empowered  to  use  the  "  Loop  Line"  for  the 
purpose  of  the  traffic  passing  between  Birmingham  and  Gloucester,  and  other  places  on  their 
line,  with  their  own  eneines  and  carriages,  on  payment  of  an  annual  sum  in  lieu  of  tolls,  but 
Bubiect  to  the  proviso  wat  they  should  not  cany  on  any  traffic  between  Abbott's  Wood  and 
Stoke  Prior,  imless  it  should  have  passed,  or  be  intended  to  pass  over  some  part  of  the 
Birmingham  and  Gloucester  line,  between  Birmingham  and  Stoke  Prior,  or  Gloucester  and 
Abbott  s  Wood.    The  Birminffham  and  Gloucester  Railway  Company  was  afterwards  conso- 
lidated with  the  Midland  Railway  Company.    In  1855  the  Midland  Railway  Company,  who 
were  the  owners  of  a  direct  line  of  railway,  about  twelve  miles  long,  runningifrom  Stoke  Prior 
to  Abbott's  Wood,  discontinued  using  the  same  for  passenger  traffic,  and  exclusively  used  the 
"  Loop  Line"  belonging  to  the  Oxfoni,  Worcester  and  Wolverhampton  Railway  Company  for 
the  convevance  of  passengers  between  the  stations  on  their  own  line  and  those  on  the  "  Loop 
Line."    The  arrangement,  under  which  the  Midland  Railway  Company  used  ihe  "Loop 
Line,"  was,  that  in  respect  of  traffic  to  or  from  the  Midland  Railway  system,  to  or  from 
stations  on  the   "Loop  line,"  the  Midland  Railway  Company  should  pay  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  60f.  per  cent,  of  the  gross  receipts; 
and  in  respect  of  the  tnSic  passing  from  the  Midland  Railway  system  through  the 
"Loop  Line,"  the  Midland  Railway  Company  should  pay  the  Oxford,  Worcester    and 
Wolverhampton  Railway  Company  120(V.  a  year  as  way  leave.    The  clerks  and  servants 
of  the  Oxford,  Worcester  and  Wolverhampton  Railwav  Company  collected  and  received 
the  money  at  the  stations  on  their  line  (as  they  alleged)  as  agents  of  the  Midland  Rafl* 
way  Company.    By  the  7  &  8  Vict.  c.  85,  s.  6,  "All  passenger  railway  Comnanies,  shall, 
by  means  of  one  train  at  the  least  to  travel  along  their  railway  from  one  ena  to  the  other 
of  each  trunk,  branch  or  junction  line,  belonging  to  or  leased  by  them,  so  long  as  they  shall 
oqptinue  to  cany  other  passengers  over  such  trunk,  branch  or  junction  line,  once  at  the 
least  each  way,  on  eveiy  week  day,"  provide  for  the  conveyance  of  third  class  passengers 
to  and  fi'om  ,the  terminal  and  other  ordinal^  passenger  stations  of  the  railway,   mider 
the  conditions  (amongst  others)  that  the  tnun  shall  start  at  an  hour  approved  of  hy  the 


huakt  vacatiox,  i5  Tier, 
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CQOicijuce,  from  stations  on  their  Loop  Line  between        1S62. 
Stoke  Pnor  and  Abbott's  Wood,  of  Midland  Railway  pas^      y^^^ 
secOTs  br  dieap  traffic  trains  belonging  to  the  Midland       Gkmtxiu 
Bailwaj  Companj,  as  is  derived  from  the  conTejance  of  Oxtoki^^Vok- 
Both  pasKcgeis  orer  soch  Loop  Line.     The  defendant   KulvatCol 
Akzander  Sheriff  is  the  general  manager,  and  the  defend- 
ant William  Adcock  is  the  secretary  of  the  Ccmpanj. 

2L  Bj  the  5  &  6  YicL  c  79,  a  dntj  at  the  rate  of  5L  per 
oenL  was  made  payable  in  respect  of  all  sums  receiTed  for 
the  eooTejance  of  passengers  upon  railways,  and  such  duty 
stin  eontinoes  to  be  payable,  except  so  fiur  as  it  b  remitted 
mider  the  prorisions  of  the  7  &  8  Vict.  c.  85,  in  respect  of 
chei^  traffic  trains  appTo?ed  of  by  the  Board  of  Trade* 

3.  By  5  &  6  Vict,  c  79,  s.  4,  it  is  provided  in  effect,  that 
ereiy  Railway  Company  shall  keep  an  account  of  all  money 
receiTcd  by  them  for  the  conveyance  of  passengers,  whether 
on  their  own  railway  only  or  on  their  own  railway  and  any 
other  railway,  and  in  respect  of  all  which  sums  of  money 
the  duties  charged  by  the  Act  shall  be  paid  by  the  Com- 
pany receiYing  the  same.  And  that  the  Company  receiv- 
ing such  money  shall  in  like  manner  keep  an  account  of  all 

Bottd  of  Trade ;  thst  the  train  shall,  if  required,  take  up  and  set  down  passengers  at  erery 
paasenger  station  on  the  line,  and  that  the  fare  for  each  passenger  shall  not  eAcet^d  Id.  per 
mile.  Bjr  section  9,  no  tax  shall  be  leyied  on  the  receipts  for  the  conveyaiiee  of  such  passen- 
gers. It  being  considered  that  the  exemption  did  not  apply  to  the  case  of  passengers  con- 
veyed by  one  railway  Company  on  the  line  of  another,  the  Board  of  Trade  withdrew  their 
approTaf  of  the  Midland  Bailway  Company's  cheap  traffic  trains,  so  far  as  they  were  trains 
for  the  couTeyance  of  passengers  over  the  "  Loop  Line."  The  Midland  Railway  Company 
paid  duty  upon  the  money  received  by  them  for  the  conveyance  of  pa.'^sengers  by  theie 
cheap  tn^c  trains  over  the  "Loop  Line,"  but  they  declined  to  pay  duty  upon  that  portioa 
of  the  money  derived  from  the  conveyance  of  such  pai«sengers  over  the  •'  L<K>p  Line'  which 
had  been  received  on  their  account  by  the  Oxford,  Worcester  and  Wolverhampton  Railwar 
Company  at  Uie  stations  on  the  "Loop  Line."  On  an  information  against  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  to  obtain  payment  of  duty  on  the  money 
received  by  them  for  the  conveyance  of  passengers  over  the  "  Loop  Line"  by  the  cheap  txaffio 
trains  of  the  Midland  Railway  Company : 

-&/</.— First,  that,  assuming  the  duty  was  payable,  the  Oxford,  Worcester  and  Wolver- 
hampton Railway  Company,  and  not  the  Midland  Railway  Company,  were  liable  to  pay  it : 
Per  totam  Curiam. 

Secondly,  that  as  the  cheap  traffic  trains  did  not  comply  with  all  the  conditions  of  the 
6th  section  of  the  7  &  8  Vict.  c.  83,  inasmuch  as  they  did  not  start  at  an  hour  approvwl  of 
by  the  Board  of  Trade,  or  take  up  and  set  down  passengers  at  every  pasaenpcr  station  on  tlia 
line,  the  Oxford,  Worcester  and  Wolverhampton  Railway  Company  were  hable  to  pay  duty 
in  respect  of  them :  Per  PoUocJk,  C.  B.,  Channell,  B.,  andTfiWe,  B.— JV/iiWwi,  B.,  diB««ntient«, 
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1862.        money  paid  or  accounted  for,  or  to  be  paid  or  accounted  for 

^''^^^^      by  them  to  any  other  Company  upon  whose  line  any  of 

General      such  passengers  shall  be  conveyed,  as  their  share  or  propor- 

Oxford, Woe-  tion  of  the   money  so  received.     And   that  every  such 

Railway  Co.    Company  shall,  within  five  days  after  the  first  Monday  ia 

eveiy  calendar  month,  deliver  to  the  proper  revenue  officer 

a  true  copy  of  the  accounts  so  directed  to  be  kept,  so  far  as 

relates  to  the  money  received  and  paid  or  accounted  for  as 

aforesaid  during  the  preceding  four  or  five  weeks,  as  the 

case  may  be.     And  shall  at  the  time  of  delivering  every 

such  account  pay  to  the  Receiver  General  for  the  u%  of 

her  Majesty  the  duties  chargeable  under  the  Act  in  respect 

of  the  money  so  received  and  contained  in  such  accounts. 

4.  By  the  5th  section  of  the  Act  it  is  provided,  in  effect, 
that  any  such  Company  may  deduct  out  of  the  monies  to 
be  paid  over  by  them  to  any  other  Company  the  amount 
of  the  duties  chargeable  thereon,  and  which  the  Company 
receiving  such  monies  shall  have  paid  or  be  liable  to  pay. 

6.  Under  the  provisions  of  certain  statutes  made  in  that 
behalf^  the  collection  and  management  of  the  duties  payable 
under  the  before  stated  act  of  parliament  has  become  and  is 
now  vested  in  the  Commissioners  of  Inland  Revenue. 

6.  The  Oxford,  Worcester  and  Wolverhampton  Railway 
Company  were  incorporated,  in  1845,  for  the  purpose 
(amongst  others)  of  making  a  line  of  railway  nmning  from 
the  railway  belonging  to  the  Birmingham  and  Gloucester 
Railway  Company  at  a  place  called  Abbott's  Wood,  through 
the  city  of  Worcester  and  town  of  Droitwich,  and  returning 
back  to  the  same  Company's  Railway  at  a  place  called 
Stoke  Prior.  Such  line  of  railway  is  about  fourteen  miles 
Jong,  and  is  hereinafter  for  distinction's  sake  referred  to  as 
'*  The  Loop  Line."  And  the  Act  of  incorporation  of  the 
Oxford,  Worcester  and  Wolverhampton  Railway  Company 
contains  clauses  securing  to  the  Birmingham  and  Gloucester 
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Railway  Company,  (who  had  then  lately  made  an  unsuc-  1862. 

cessful  application  to  Parliament  for  power  to  construct  a  ^^^^ 

similar  line),  the  right  of  using  with  engines  and  carriages  Geheeal 

properly  constructed,  on  payment  of  an  annual  rent  and  Oxford, Wok- 

,  ,  ,  ,  OESTEB,  &C. 

subject  to  certuu  conditions,  the  said  Loop  Line  and  the  ^Bailway  Co, 
stations  thereon  for  the  conveyance  of  passengers  between 
those  stations  and  the  stations  on  their  own  line. 

7.  The*  Birmingham  and  Gloucester  Railway  Company 
was  afterwards  consolidated  with  the  Midland  Railway 
Company,  in  whom  the  rights  and  powers  secured  by  the 
said  Act  to  the  Birmingham  and  Gloucester  Railway  Com- 
pany, as  before  stated,  thereupon  became  and  now  are 
vested. 

8.  The  Midland  Railway  Company  are  themselves  the 
owners  of  a  direct  line  of  railway,  about  twelve  miles 
long,  running  from  Stoke  Prior  to  Abbott's  Wood,  but  ever 
since  the  1st  day  of  October  1855,  they  have  discontinued 
using  the  same  for  passenger  traffic,  and  in  exercise  of  the 
right  reserved  to  or  vested  in  them  for  that  purpose,  as 
before  stated,  they  have  made  some  arrangement  in  pursu- 
ance of  which  they  began  and  still  continue  to  make  use 
exclusively  of  the  Loop  Line  belonging  to  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  for  the 
conveyance  of  passengers  between  the  stations  on  their  own 
Railway  and  those  on  the  Loop  Line ;  and  the  latter  Com- 
pany have  collected  and  received  the  money  paid  for  the 
conveyance  of  passengers  from  the  stations  on  their  Loop 
Line  to  the  stations  on  the  railway  of  the  Midland  Railway 
Company. 

9.  The  provisions  of  the  7  &  8  Vict  c.  85,  with  regard  to 
the  remission  of  duty  in  respect  of  money  received  for  the 
conveyance  of  passengers  by  the  cheap  traffic  trains  therein 
mentioned  are  not  applicable  to  the  case  of  passengers  con- 
veyed by  one  Company  on  the  railway  belonging  to  anotheri 
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1862.       ^°^  consequently  the  Board  of  Trade  so  soon  as  they  became 
y^^"^      aware  of  the  said  arrangement,  withdrew  their  approval  of 
Qmsvkal     the  Midland  Railway  Company's  cheap  traffic  trains  so  far 
Oxford, Woe-  as  they  were  trains  for  the  conveyance  of  passengers  over 
KailwatGo..^^  Loop  Line  in  question.    And  thereupon  the  Midland 
Bailway  Company  were  called  upon  to  pay^  and  did  ulti- 
mately pay  the  duty  upon  so  much  of  the  money  received 
by  them  (or  the  conveyance  of  passengers  by  their  cheap 
traffic  trains  as  was  derived  from  the  conveyance  of  such 
passengers  over  the  Loop  Line,  but  they  declined  to  pay 
the  duty  upon  that  portion  of  the  money  derived  from  the 
conveyance  of  such  passengers  over  such  I^oop  I^ine  which 
had  been  received  on  their  account  at  the  stations  on  the 
Loop  Line,  alleging,  as  the  fact  is,  that  such  duty  is  pro- 
perly payable  by  the  Oxford,  Worcester  and  Wolverhampton 
Railway  Company,  by  whom  such  money  was  received.  - 

10.  Application  has  accordingly  been  made  to  the  Oxibrd, 
Worcester  and  Wolverhampton  Railway  Company  for  pay- 
ment of  such  lastly  mentioned  duty,  but  they  refuse  or 
neglect  to  pay  the  same  and  deny  their  liability  in  respect 
thereof,  and  they  allege  that  under  the  arrangement  in 
pursuance  whereof  the  Midland  Railway  Company  use  the 
Loop  Line,  the  clerks  and  servants  of  the  Oxford,  Worcester 
and  Wolverhampton  Railway  Company  collect  the  moniea 
paid  for  the  conveyance  of  passengers  fipom  stations  on  the 
Loop  Line  to  stations  on  the  Midland  Railway  Line,  acting 
therein  as  the  agents  of  the  Midland  Railway  Company.  But 
the  contrary  is  the  fact,  and  as  evidence  thereof  the  Attorney 
General  shews  that  the  last  mentioned  Railway  Company 
do  not  use  the  Loop  Line  upon  the  terma  under  which  the 
right  of  using  the  same  is  secured  to  them  as  before  stated. 
And  they  do  not  pay  any  annual  rent  in  respect  of  their 
user  thereof,  and  do  not  employ  their  own  engines  or  car- 
riages in  conveying  passengers  thereon  or  otherwise^  or  in 
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fact  observe  tbe  conditions  upon  which  such  right  k  secured        1862. 
to  thenk     Aad  the  defendants  oueht  to  state  what  are  the      ^''"*'     ' 

^  ^         Attobwet 

terms  of  such  arrangement,  and  whether  the  same  is  .in      Gbke&al 
writing,  and  when  and  between  whom  it  was  made  and  Oxford, Wob- 

j   .     ,  0B8TBB,  &C. 

entered  mto.  Eailwat  Co. 

11.  The  said  last  named  Company  have  hitherto,  fcom 
time  to  time,  rendered  the  accounts  required  by  hiw  of  the 
money  received  by  them  for  the  conveyance  from  stations 
on  their  Loop  Line  of  Midland  Railway  passengers  by  first 
and  second  class  trains,  and  have  paid  the  duty  payable  in 
respect  of  such  money,  and  th^  ought  in  like  manner  to 
render  accounts  oi  the  money  received  by  them  for  the 
conveyanee  of  such  passei^vs  by  other  trains,  and  to  pay 
the  dnty  payable  in  respect  of  the  money  so  received. 

12.  Tbe  Attorney  General  claims  the  sum  of  lOM.  11  «•  5dl 
for  duty  on  all  that  portion  of  the  money  received  by  the 
Oxford,  Worcester  and  WolvcThampton  Railway  Company 
between  the  7th  day  of  January,  1866,  and  the  30th  day  of 
November,  1858,  for  the  conveyance  from  stations  on  their 
Loop  Line  of  Midland  Railway  passengers  by  cheap  traffic 
tnuns  belonging  to  the  Midland  Railway  Company,  which 
is  derived  from  the  conveyance  of  such  passengers  over  the 
Loop  Line. 

Prayar. — ^That  it  may  be  dedared  that  the  Oxford,  Wor- 
cester and  Wolverhampton  Railway  Company  is  liable 
to  pay  duty  in  respect  of  so  much  of  the  money  received 
by  them  since  the  7th  day  of  January,  1856,  or  to  be 
received  by  them  at  any  time  hereafter,  for  the  conveyance 
from  stations  on  their  Loop  Line  between  Stoke  Prior  and 
Abbott's  Wood,  of  Midland  Railway  passengers  by  cheap 
traflSc  trains  belonging  to  tbe  Midland  Railway  Company, 
as  is  derived  from  tbe  conveyance  of  such  passengers  over 
such  Loop  Line.    And  that  they  may  be  decreed  forthwith 
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1862.       to  deliver  proper  accouuts  of  the  monies  so  received  and 
2^^^^^^     the  duty  payable  thereon.     And  to  pay  the  amount  of  such 
Gekebal      duty  &c. 

OzFoaD^Woa-       The  defendants  by  their  answer  admitted  the  facts  stated 

0E8TEB,  &C.       .  , 

lUiLWAT  Co.    in  the  inrormation,  but  denied  their  liability.     They  stated 
that  the  terms  of  the  arrangement  under  which  the  Midland 
Company  used  the  said  Loop  Line  were  as  follows : — ^In 
respect  of  traffic  from  or  to  the  said  Midland  Railway  system 
to  or  from  stations  in  the  said  Loop  Line,  the  said  Midland 
Railway  Company  pay  to  the  Oxford,  Worcester  and  Wol- 
verhampton Railway  Company  50  per  cent,  of  the  gross 
receipts ;    and  in  respect  of  traffic  passing  from  the  said 
Midland  Railway  system  through  the  said  Loop  Line  the 
said  Midland    Railway    Company    pay  to    the   Oxford, 
Worcester  and  Wolverhampton  Railway  Company  1200iL 
a  year  as  way  leave,  which  last  payment  is  subject  to  be 
discontinued  at  any  moment ;  that  such  arrangement  was 
entered  into  on  or  about  the  1st  day  of  January,  1853, 
between  the  said  Companies,  and  that  the  terms  of  such 
arrangement  are  not  contained  in  any  writings  or  writing ; 
and  they  say  that  the  Midland  Railway  Company  employ 
their  own  engines  and  carriages  in  conveying  passengers  on 
the  said  Loop  Line  under  the  said  arrangement,  and  do 
not  make  any  payment  or  payments  other  than  is  herein- 
before mentioned  to  the  clerks  and  servants  of  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  for  col- 
lecting the  monies,  which  defendants,  the  Oxford,  Worcester 
and  Wolverhampton  Railway  Company,  receive  as  agents 
of  the  Midland  Railway  Company. 

The  Attorney  General  and  Solicitor  General  (with  whom 
were  Mellor  and  Hanson)  aigued  for  the  Crown  in  last 
Hilary  Term  (Jan.  23). — First,  assuming  that  the  duty  is 
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by  law  payable,  the  Oxford,  Worcester  and  Wolverhampton        1862. 
Railway  Company  are  liable  to  pay  it     The  5  &  6  Vict      ^^^^^    ' 
c.  79,  which  repealed  the  former  duties,  by  section  2  granted      Gbnkral 
in  lieu  thereof,  "for  and  in  respect  of  all  passengers  con-  Ox¥oed,Wor- 

-  CE8TBR,  &C. 

veyed  for  hire  upon  or  along  any  railway,  a  duty  at  and  after   Railway  Co. 

the  rate  of  5L  for  100/.,  upon  all  sums  received  or  charged 

for  the  hire,  fare,  or  conveyance  of  all  such  passengers." 

The  4th  section  enacts,  that  the  proprietors  of  railways  and 

every  other  person  who  shall  carry  or  convey,  or  cause  to  be 

carried  or  conveyed,  any  passenger  for  hire  on  any  railway, 

shall  keep  an  account  of  all  sums  of  money  received  by 

them  for  the  conveyance  of  passengers  on  their  railways; 

and  that  in  respect  of  such  money,  the  duties  shall  be  paid 

by  the  proprietors  so  receiving  or  charging  the  same ;  and 

that  the  proprietors  of  railways  shall  also  keep  an  account  of 

all  sums  of  money  paid  by  them  to  the  proprietors  of  any 

other  railway  upon  which  such  passengers  shall  be  conveyed, 

as  his  share  of  such  money  so  received  or  charged,  or  as  toll 

for  the  use  of  the  last  mentioned  railway.    The  5tti  section 

enables  the  proprietors  of  railways  to  deduct  the  duty  from  the 

monies  to  be  paid  over  to  the  other  proprietors.  It  is  evident 

from  these  provisions  that  the  legislature  intended  that  the 

duty  should  be  paid  by  the  Company  who  received  the  fare. 

The  machinery  provided  fur  ascertaining  and  collecting  the 

duty  is  not  applicable  to  any  other  Company.     It  will  be 

argued  that  in  order  to  render  a  Company  liable  to  pay  the 

duty,  they  must  not  only  receive  the  fares  but  also  be  the 

Company  carrying  the  passengers.     But  if  that  view  be 

correct,  where  the  fares  are  received  by  one  Company  and 

the  passengers  carried  by  another  no  duty  would  be  payable. 

Besides  the  4th  section  uses  the  words  "  carry  or  convey,  or 

cause  to  be  carried  or  conveyed."    It  will  be  further  argued 

that  the  Oxford,  Worcester  and  Wolverhampton  Company 
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1862.        merely  receiTe  the  Cures  as  the  agents  of  the  Midknd 
2^^^^^     Railway  Company,  but  the  statates  makes  the  duty  pajaUe 
GX5ERAL     by  the  Company  who  actually  receive  the  money. 
OxroRD,WoE-       Secondly,  the  duty  is  by  law  payable.    The  7  &  8  Vict 
Bailwat  Co.   c.  ^5,  8.  6,  after  reciting  ''that  it  is  expedient  to  secure  to 
the  poorer  class  of  travellerB  the  means  of  trayelling  by  rail- 
way at  moderate  feres,  and  in  carriages  in  which  they  may 
be  protected  from  the  weather,*"  enacts,  that  all  passenger 
railway  Companies  **  shall,  by  means  of  one  train  at  the  least 
to  travel  along  their  railway  from  one  end  to  the  other  of 
each  trunk,  branch,  or  junction  line  belonging  to  or  leased 
by  them,  so  long  as  they  shall  continue  to  cany  odier 
passengers  over  such  trunk,  branch,  or  junction  line,  once 
at  the  least  each  way  on  eveiy  week  day"  &c.,  **  provide  for 
the  conveyance  of  third  class  pasBengers  to  and  from  the 
terminal  and  other  ordinary  passenger  stations  of  the  rail- 
way," &c.,  subject  (amoDgst  pthers)  to  the  following  condi- 
tions:— ''  Such  train  shall  start  at  an  hour  to  be  from  time 
to  time  fixed  by  the  directors,  subject  to  the  aj^roval  of  the 
Lords  of  the  Committee  of  Privy  Council  for  Trade  and  Plan- 
tations.   Such  train  shall,  if  required,  take  up  and  set  down 
passengers  at  every  passenger  station  which  it  shall  pass  on 
the  line.     The  fare  or  chaige  for  each  third  class  passenger 
by  such  train  shall  not  exceed  one  penny  for  each  mile 
travelled."    The  7th  section  imposes  a  penalty  of  20L  a 
day  for  non-compliance  with  the  provisions  of  that  Act 
Section  9  enacts,  ^  that  no  tax  shall  be  levied  upon  the 
receipts  of  any  railway  Company  from  the  conveyance  of 
passengers  at  fares  not  exceeding  one  penny  for  each  mile 
by  any  such  cheap  train."    It  will  be  contended  that  there 
is  an  exemption  from  all  duty  under  the  provisions  of  that 
Act,  but  it  is  submitted  that  this  case  is  not  within  it.   The 
Oxford,  Worcester  and  Wolverhampton  Railway  Company 
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were  incorponted  by  the  8  &  9  Vict  &  clxxxiv.     By  the 
44th  (a)  section  the  Company  are  required  to  lay  down  and 


1862. 


(a)  Section  44.  <*  And  whereas 
4lie  railway  b  J  this  Act  aathorized 
to  be  made  is  intended  to  be  con- 
nected with  the  Birmingham  and 
Gloucester  Railway  at  Abbott^s 
Wood,  and  with  the  Grand  Junc- 
tion Railway  near  Wobrerhamp- 
ton,  and  the  branch  railway  to 
Stoke  Prior  by  this  Act  autho- 
rised is  also  intended  to  be  con- 
nected with  the  said  Birmingham 
and  Gloucester  Railway,  and  it  b 
expedient  that  on  the  line  of  the 
said  branch  railway,  and  on. the 
line  of  the  said  branch  to  Kings* 
winford  by  this  Act  authorized, 
as  well  as  on  the  main  line  be- 
tween the  said  Birmingham  and 
Gloucester  and  Grand  Junction 
Railways,  additional  rails  should 
be  laid  down,  so  as  to  adapt  the 
said  lines  as  well  to  the  gauge  of 
the  said  Birmingham  and  Glou- 
cester and  Grand  Junction  Rail- 
ways as  to  the  gauge  of  the  rails 
of  the  Great  Western  Railway, 
for  the  purpose  of  admitting  the 
free  and  uninterrupted  passage  of 
carriages,  waggons,  or  trucks  pass- 
ing from  or  to  the  said  Birming- 
ham and  Gloucester  and  Grand 
Junction  Railways  respectively: 
Be  it  therefore  enacted,  that  the 
said  Company  hereby  incorporated 
shall  and  they  are  hereby  required 
to  lay  down  and  maintain,  upon 
the  whole  extent  of  the  railway 
hereby  authorized,  between  the 
point  of  junction  thereof  with  the 
said  Birmingham  and  Gloucester 
Railway  at  Abbott's  Wood  and 
the  point  of  junction  thereof  with 
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the  said  Grand  Junction  Railway  v. 

near  Wolverhampton,  as  weU  as  ^^^^*^^^' 
on  the  said  branch  railways  by  Railway  Co. 
this  Act  authorized  to  Kingswin- 
ford  and  Stoke  Prior  aforesaid, 
such  additional  rails  adapted  to 
the  gauge  of  the  said  Birmingham 
and  Gloucester  and  Grand  Junc- 
tion Railways  respectively  as  may 
be  requisite  for  allowing  the  free 
and  uninterrupted  passage  as 
aforesaid  of  carriages,  waggons, 
and  trucks  passing  to  or  from  the 
said  Birmingham  and  Gloucester 
and  the  said  Grand  Junction  Rail- 
ways respectively,  or  from  the 
last  mentioned  railway  to  the 
said  Birmingham  and  Gloucester 
Railway,  or  passing  from  one  por- 
tion of  the  said  Birmingham  and 
Gloucester  Railway  to  another 
portion  thereof,  or  to  or  from 
any  intermediate  place  between 
the  said  two  railways  to  the  one 
or  the  other  of  them ;  and  such 
additional  rails  shall  be  laid  down 
and  maintained  and  used  to  the 
satisfaction  and  approval  of  the 
Board  of  Trade,  and  all  necessary 
facilities  and  accommodations  shall 
be  afforded  by  the  Company  here- 
by incorporated,  or  their  lessees, 
for  the  convenient  use  thereof; 
and  it  shall  be  lawful  for  the  said 
Board  at  any  time,  on  complaint 
made  by  any  Company  or  person 
interested  in  the  question  that 
such  additional  rails  have  not 
been  laid,  or  that  such  facilities  or 
accommodations  are  not  afforded, 
to  order  and  direct  the  said  Com- 
pany hereby  incorporated,  or  their 
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1862.  maintain,  opon  the  whole  extent  of  their  railway,  between 

^^^^^^^  the  point  of  junction  thereof  with  the  Binningham  and 

GuiEAAL  Gloucester  Railway  at  Abbott's  Wood,  as  well  as  on  the 

OxroRD,WoB-  branch  railways  to  Kingswinford  and  Stoke  Prior,  addi- 

CX8TSB,  &e.         ^  ^  "  " 

Eailwat  Co.   tional  rails  adapted  to  the  guage  of  the  Binningham  and 
Gloucester  Railway.     The  133rd  (a)  section  empowers  the 

lessees  aforesaid,  to  adopt  sach 
regulations  as  thej  may  see  fit  to 
require  with  reference  to  the  lay- 
ing down  of  such  additional  rails, 
or  to  the  use  of  the  said  addi- 
tional rails  and  other  conTcnienoes 
aforesaid,  and  for  the  purpose  of 
securing  such  free  and  uninter- 
rupted passage  thereon  as  afore- 
said.** 

(a)  Section  133.  ** And  whereas 
BO  much  of  the  railway  bj  this 
Act  authorized  to  be  made  which 
lies  between  the  Birmingham  and 
Gloucester  Railway  at  Abbott's 
Wood  and  also  at  Stoke  Prior 
might  be  beneficially  used  by  the 
Birmingham  and  Gloucester  Rail- 
way Company,  or  their  lessees^  or 
other  Company  owning  the  Birm- 
ingham and  Gloucester  Railway 
for  the  time  being,  for  the  pur- 
poses of  the  traffic  passing  on  that 
railway  between  Gloucester  and 
Birmingham,  and  between  other 
places,  on  the  said  Birmingham 
and  Gloucester  Railway,  and  it  is 
just  and  expedient  that  the  said 
last  mentioned  Company  should 
be  entitled  to  the  use  of  the  same 
for  the  purposes  of  such  traffic : 
Be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  said  Bir- 
mingham and  Gloucester  Railway 
Company,  or  their  lessees,  or  other 
Company  as  aforesaid,  to  use  the 
said  portion  of  line  by  this  Act 


authoriaed  to  be  made  betwi 
Abbott's  Wood  and  Stoke  Prior 
aforesaid,  or  any  part  thereof^  at 
proper  and  couTenient  times,  as 
hereinafter  proyided,  with  engines 
and  carriages  properly  construet- 
ed,  but  subject  to  the  bye-laws 
and  regulations  of  the  Company 
hereby  incorporated,  or  their  les- 
sees, or  of  the  Company  to  whom 
the  railway  hereby  authorized 
shall  for  the  time  being  belong, 
for  the  purpose  of  conveying 
any  passengers,  animals,  or  goods 
whidi  may  hare  passed  or  be  in- 
tended to  pass  from  or  to  any  part 
of  the  said  portion  of  line  on  to 
the  said  Birmingham  and  Glou- 
cester Railway,  or  any  part  there- 
of, on  payment  to  the  Company 
hereby  incorporated,  or  their  les- 
sees, or  the  Company  who  for  the 
time  being  may  be  owners  of  the 
railway  hereby  authorized,  of  an 
annual  sum  in  lieu  of  tolls  or  in 
respect  thereof,  as  hereinafter 
mentioned ;  and  if  any  difference 
shall  arise  between  the  said  Bir- 
mingham and  Gloucester  Railwaj 
Company,  or  their  lessees,  or  other 
Company  as  aforesaid,  and  the 
Company  hereby  incorporated,  or 
any  such  other  Company  as  afore- 
said,  respecting  the  times  when  the 
said  Birmingham  and  Gloucester 
Railway  Company,  or  their  leasees, 
or  other  Company  as  aforesaid. 
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Birmingham  and  Gloucester  Railway  Company  to  use  the        1862. 
portion  of  line  between  Abbott's  Wood  and  Stoke  Prior,      ' — ' — ' 

Attoehey 
subject  to  the  bye-laws  and  regulations  of  the  Oxford,  Wor-      Gbneral 

cester  and  Wolverhampton  Railway  Company,  and  on  pay-  Oxpoed.Wor- 
ment  to  them  of  an  annual  sum  in  lieu  of  tolls;  provided  BailwayCo. 
that  the  passengers,  goods,  &c.,  along  the  line  between 
Abbott's  Wood  and  Stoke  Prior,  shall  have  passed  or  be 
intended  to  travel  or  pass  in  the  same  train  over  some  por- 
tion of  the  Birmingham  and  Gloucester  Railway  between 
Abbott's  Wood  and  Gloucester,  or  between  Stoke  Prior  and 
Birmingham.  So,  that  although  the  Midland  Railway  Com- 
pany may  use  the  Loop  Line,  they  cannot  take  up  or  set  down 
passengers  on  that  line  only;  they  can  only  use  it  with  passen- 
gers or  goods  which  have  been  conveyed  from  some  portion 
of  their  line  to  the  Loop  Line,  or  from  the  Loop  Line  to 
some  portion  of  their  line.     By  the  134th  (a)  section  the 


shall  be  allowed  to  use  the  said 
portion  of  railway,  or  the  mode  of 
such  use,  or  as  to  any  matter  con- 
nected therewith,  sixch  difference 
shall  be  settled  bj  arbitration,  ur 
by  the  Board  of  Trade,  at  the 
option  of  the  said  first-mentioned 
railway  Company,  and  the  decision 
of  the  said  Board  or  of  the  said 
arbitration  shall  be  binding  and 
conclnsiye  on  both  the  said  Com- 
panies :  Provided  always,  that  the 
said  Birmingham  and  Gloucester 
Railway  Company,  or  their  les- 
sees, or  other  Company  as  afore- 
said, shall  not  be  permitted  to 
convey  any  passengers,  goods, 
animals,  or  other  traffic  along  the 
said  line  between  Abbott*s  Wood 
and  Stoke  Prior,  or  any  part 
thereof,  unless  such  passengers, 
goods,  or  animals,  or  other  traffic, 
shall  have  passed  or  be  intended 


to  travel  or  pass  in  the  same  train 
over  some  portion  of  the  Bir- 
mingham and  Gloucester  Railway 
between  Abbott*s  Wood  and  Glou- 
cester or  between  Stoke  Vtiot  and 
Birmingham.** 

(a)  Section  134.  "And  be  it 
enacted,  that  the  price  or  remu- 
neration which  the  said  Bir- 
mingham and  Gloucester  Railway 
Company  shall  pay  to  the  Com- 
pany hereby  incorporated,  or 
their  lessees,  or  to  the  Company 
to  whom  the  railway  hereby  au- 
thorized shall  for  the  time  being 
belong,  in  respect  of  the  use,  for 
such  purposes  as  aforesaid,  of  the 
said  portion  of  line  between  Ab- 
bott's Wood  and  Stoke  Prior, 
shall  be  for  the  first  two  years 
after  such  use  shall  commence  a 
yearly  sum  by  way  of  toll  for  each 
passenger  and  animal  and  for  each 
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185  {a\  such  payment  of  50  per  cent,  is  to  include  the  use        1862. 
of  any  passenger  or  goods  station ;  but  the  Birmingham  and      ^^^^^'^^ 
Gloucester  Railway  Company  are  required  to  defray  any      Gbkbral 

mm 

additional  expenses  and  pay  any  additional  clerk,  porters  or  Oxford, Woe- 
servants.  After  the  construction  of  the  Loop  Line,  the  e^ilwayCo. 
Midland  Railway  Company  discontinued  using  their  line  be- 
tween Stoke  Prior  and  Abbott's  Wood  for  the  conveyance  of 
passengers,  and  have  since  exclusively  used  the  Loop  Line. 
But  unless  the  provisions  of  the  7  &  8  Vict  c  85,  apply  to 
(a)   Section  135.    '*  Provided     panj,  or  their  lessee  or  other  Com- 


alwajs,  and  be  it  enacted,  that 
such  payment  of  50  per  cent,  as 
aforesaid  shall  be  held  to  include 
the  use  of  any  passenger  or  goods 
station  or  building  for  the  accom- 
modation of  the  public  which  maj 
be  constructed  bj  the  said  Com- 
pany hereby  incorporated,  or  by 
the  lessee  or  owner  of  the  said 
line  for  the  time  being,  for  the  use 
of  their  own  traffic  in  passengers 
or  goods  passing  to  or  from  the 
said  railway  at  any  station  between 
Abbott's  Wood  and  Stoke  Prior ; 
but  in  case  the  said  Birmingham 
and  Gloucester  Railway  Company, 
or  their  lessees,  or  any  other  Com- 
pany, as  aforesaid,  shall  require 
any  separate  or  additional  station 
or  building  for  passengers  or  for 
goods  or  for  other  purposes,  the 
same  shall  be  constructed  and 
maintained  by  the  Company  here- 
by incorporated,  or  by  the  lessee 
or  owner  of  the  said  line  for  the 
time  being,  at  the  cost  and  expense 
of  the  said  Birmingham  and  Glou- 
cester Railway  Company,  or  of 
their  lessee  or  other  Company,  as 
aforesaid,  and  shall  be  under  the 
control  of  the  said  last  mentioned 
Company ;  and  the  said  Birming- 
ham and  Gloucester  Railway  Com- 


pany, as  aforesaid,  shall  defray 
any  additional  expenses,  and  shall 
appoint  and  pay  any  additional 
clerks,  porters,  or  other  servants 
to  be  employed  by  them  in  the 
management  of  the  said  traffic, 
and  in  such  extra  stations  or 
buildings,  the  amount  of  which 
cost  and  expenses  shall  be  deter- 
mined, in  case  of  difierence,  by 
arbitration ;  it  being  further  pro- 
vided, that  no  such  building  or 
station  shall  be  required  which 
may  interfere  with  the  use  of  the 
said  line  or  stations  by  the  Com- 
pany hereby  incorporated,  or  by 
their  lessees  or  parties  owning  the 
line  for  the  time  being;  and  in 
the  event  of  any  question  arising 
between  the  said  parties  whether 
the  said  Company  hereby  incor« 
porated,  or  their  lessee,  or  the 
owner  of  the  line  for  the  time 
being,  has  provided  sufficient  ac- 
commodation, it  shall  be  referred 
to  the  Board  of  Trade  to  deter- 
mine the  same,  subject  with  the 
understanding  that  any  increased 
expense  incurred  in  consequence 
of  the  Birmingham  and  Glouces- 
ter Railway  Traffic  is  to  be  de- 
frayed by  that  Company.** 
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1S62.  them,  and  they  comply  with  all  the  conditions  of  the  6th 
y^^^^  section,  they  are  not  exempt  from  the  payment  of  duty. 
Gkmkkal  Now,  the  provisions  of  the  7  &  8  Vict  c.  85  do  not  apply 
Oxford, Woe-  to  the  case  of  passengers  conveyed  by  one  Company  on  the 
Bailwat  Co.  railway  of  another ;  and  consequently  the  Board  of  Trade 
have  withdrawn  their  approval  of  these  cheap  traffic  trains 
on  the  Loop  Line.  Again,  the  Midland  Bailway  Company 
having  only  a  modified  use  of  the  Loop  Line  cannot  comply 
with  all  the  conditions  of  the  6th  section  of  that  Act.  They 
cannot  take  up  and  set  down  passengers  at  every  passenger 
station  on  the  Loop  Line  only.  [Polhch,  C.  B. — Suppose 
the  train  travelled  at  the  rate  of  eleven  miles  an  hour,  would 
that  deprive  the  Company  of  the  exemption  from  duty;  or 
are  the  conditions  directory  only,  the  non-compliance  of 
which  subjects  the  Company  to  a  penalty  ?]  They  cannot 
avail  themselves  of  the  exemption,  unless  they  comply  with 
all  the  conditions.  Moreover  the  Midland  Railway  Com- 
pany b  under  no  obligation  to  run  a  cheap  traflSc  train  on  the 
Loop  Line.  The  6  th  section  of  the  7  &  8  Vict.  c.  85 
requires  railway  Companies  to  run  a  cheap  traffic  train  on 
each  ''trunk,  branch,  or  junction  line  belonging  to  or  leased 
by  them."  The  Midland  Railway  Company  are  not  the 
owners  of  the  Loop  Line,  neither  is  it  held  on  lease  by  them. 
They  have  a  mere  right  to  run  trains  on  the  Loop  Line, 
just  as  any  person,  under  the  92nd  section  of  the  Railway 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  may 
use  any  railway  with  locomotive  engines  and  carriages.  That 
is  not  the  interest  contemplated  by  the  6th  section  of  the 

7  &  8  Vict.  c.  85 ;  it  must  be  an  interest  equivalent  to  that  of 
a  proprietor  or  lessee.     Suppose  the  133rd  section  of  the 

8  &  9  Vict.  c.  clxxxiv.  had  never  passed,  could  it  be  said 
that  the  Midland  Railway  Company  would  fulfil  the  condi- 
tion of  being  proprietor  or  lessee  of  the  Loop  Line,  so  that 
if  they  did  not  run  a  cheap  traffic  train  they  would  be  liable 
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to  the  penalty?     If  so,  every  person  who  might  use  a  rail-        1862. 

way  under  the  provisions  of  the  Railway  Clauses  Consolida-      ^**"^' — ' 

•^  Attorney 

tion  Act  would  also  in  such  case  be  liable.  General 

9. 

Oxford,  WoR- 

Lushy  for  the  defendants. — First,  assuming  that  the  duty  jUiiwA  Co. 
is  by  law  payable,  the  Oxford,  Worcester  and  Wolverhamp- 
ton Railway  Company  are  not  liable  to  pay  it.  The  Mid- 
land Railway  Company  can  only  convey  along  the  Loop 
Line  passengers  coming  from  or  going  to  some  part  of  the 
Midland  Line,  and  therefore  some  portion  of  the  fares  must, 
necessarily  be  paid  at  the  stations  on  that  line.  In  respect 
of  the  fares  which  the  Oxford,  Worcester  and  Wolverhamp- 
ton Company  may  receive,  they  are  merely  the  agents  of  the 
Midland  Railway  Company;  and  the  remuneration  for  that 
service  is  included  in  the  50  per  cent,  payable  to  them.  By 
the  134  th  section,  the  fares  are  to  be  demanded  and  received 
by  the  Midland  Railway  Company  for  passengers  conveyed 
by  them,  and  the  number  of  such  passengers  is  to  be  ascer- 
tained by  accounts  kept  by  them.  {^Martin,  B. — The  Ox- 
ford, Worcester  and  Wolverhampton  Railway  Company  have 
not  acted  in  accordance  with  the  provisions  of  the  134  th 
section ;  but  have  taken  upon  themselves  to  demand  the 
fares  and  keep  the  accounts.]  An  arrangement  made  be- 
tween the  two  Companies,  for  their  own  convenience  cannot 
affect  that  enactment.  Can  it  be  said  that  if  a  passenger 
started  from  Birmingham  he  is  conveyed  by  the  Midland 
Railway  Company ;  but  if  he  gets  into  one  of  their  carriages 
on  the  Loop  Line,  he  is  carried  by  the  Oxford,  Worcester 
and  Wolverhampton  Company ;  if  so,  two  passengers 
in  the  same  carriage  would  be  carried  by  different  Com- 
panies. The  Oxford,  Worcester  and  Wolverhampton  Rail- 
way Company  have  no  control  over  the  trains  of  the  Midland 
Railway  Company,  either  with  respect  to  the  fares  or  the 
time  of  starting.    The  fares  are  received  for  the  conveyance 
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1862.  o^  passengers  in  carriages  of  the  Midland  Bailwaj  Com- 
.^"^"^^"^  pany;  and  by  the  4lh  section  of  the  5  &  6  Vict,  c  79,  the 
Qemmmal  dutj  is  payable  by  the  Company  who  cany.  The  money 
OxroKD,WoK-  received  for  fares  belongs  to  the  Midland  Railway  Com- 
Railwat  C^.  pftoy-  The  clerks  who  deliver  the  tickets  act  as  the  clerks 
of  that  Company,  and  the  books  in  which  the  acconnts  are 
entered  are  their  books ;  and  by  the  135th  section  of  the 
8  &  9  Vict.  &  clzxxiv.y  they  may  construct  additional  stations 
and  appoint  additional  clerks  and  other  servants.  Suppose 
a  passenger  was  entitled  to  recover  back  money  overcharged, 
most  he  not  bring  it  against  the  Midland  Railway  Company? 
If  he  brooght  it  against  the  Oxford,  Worcester  and  Wolver- 
hampton Railway  Company,  the  answer  would  be  ^we 
received  it  as  agents  only  and  have  paid  it  over  to  our  prin- 
cipal." The  5th  section  of  the  5  &  6  Vict  c.  79  enables 
one  Company  to  deduct  the  doty  from  the  monies  to  be  paid 
over  to  another  Company.  The  bond  required  by  the  7  th 
section  most  be  given  by  the  Midland  Railway  Company. 
By  the  134th  section,  after  the  end  of  the  first  two  years, 
the  Midland  Railway  Company  are  required  to  pay  for 
the  next  three  years  an  annual  rent  equal  to  the  average 
sum  paid  during  the  first  two  years;  and  at  the  end  of  the 
three  years,  and  each  succeeding  period  of  three  years,  such 
annual  sum  as  may  be  agreed  upon. 

Secondly,  the  7  &  8  Vict.  c.  85,  s.  6,  has  imposed  upon 
railway  companies  the  obligation  of  conveying  passengers 
by  a  cheap  traffic  train  upon  every  line  on  which  they  cany 
passengers,  whether  it  be  their  own  line  or  that  of  another 
Company.  If  not,  this  consequence  would  follow,  that 
where  a  railway  Company  has  ceased  to  run  trains  upon 
their  own  line,  and  uses  the  line  of  another  Company,  they 
would  not  be  bound  to  provide  a  cheap  traffic  train.  The 
object  of  the  7  &  8  Vict.  c.  85  was  to  secure  to  the  poorer 
classes  the  means  of  travelling  by  railway  at  moderate  hies; 
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and  a  line  over  which  a  railway  Company  has  by  arrange- 
ment with  Its  owners  obtained  power  to  run  passenger  trains 

...  '  r  D  Attormbt 

IS  a  line  "belonging  to"  such  Company  within  the  meaning      General 
of  the  6th  section  of  that  Act.     Though  the  soil  of  the   Oxiord.Woe- 
Loop  Line  does  not  belong  to  the  Midland  Railway  Com-    rIiIwat  Co. 
pany,  yet  for  the  purpose  of  running  trains  the  line  belongs 
to  them.     [Wilde,  B.— According  to  your  argument,  if  ten 
different  Companies  use  the  line  of  another  Company,  there 
must  be  ten  cheap  traflBc  trains.     Pollock,  C.  B.— In  my 
opinion  it  would  be  suflScientif  the  ten  Companies,  amongst 
them,  provided  one  cheap  traffic  train  daily,  each  way.] 
The  obligation  to  take  up  and  set  down  passengers  at  every 
passenger  station  on  the  line,  is  only  "  if  required ;"  and 
who  is  to  require  it,  the  Board  of  Trade  or  the  passengers  ? 
Here  neither  required  it.    The  circumstance,  that  the  Mid- 
land Railway  Company  cannot  take  up  and  set  down  pas- 
sengers at  every  station  on  the  Loop  Line,  does  not  aflect 
the  question,  because  the  133rd  section  of  the  8  &  9  Vict 
c.  clxxxiv.  operates  as  a  repeal  of  that  condition  in  the 
6th  section  of  the  7  &  8  Vict  c.  85.     The  inability  to  stop 
at  every  station  does  not  subject  them   to  the  penalty 
imposed  by  the  7th  section. 

The  Solicitor  General,  by  desire  of  the  Court,  replied 
upon  the  second  point  only. 

Cur.  adv.  vult 

The  learned  Judges  having  differed  in  opinion,  the 
following  judgments  were  now  delivered. 

Martin,  B. — This  was  an  information,  at  the  suit  of  the 
Attorney  General,  against  the  Oxford,  Worcester  and 
Wolverhampton  Railway  Company,  and  their  manager  and 
secretary,  to  recover  payment  of  duty  in  respect  of  fares 
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1862.  received  by  the  Company  for  the  conveyance  of  paaaen- 
Attobvvt  8®™  ^y  *  cheap  traffic  train  belonging  to  The  Midland 
Gbhbkal      Railway  Company,  from  a  line  called  in  the  information 

OzffOBD,WoB.  the  •'Loop  Line,"  to  stations  on  the  line  of  the  latter 

&A1I.WAT  CkK.   Company. 

The  circumstances  under  which  the  duty  is  dained 
would  be  scarcely  intelligible  without  reference  to  a  plan  (a) 
which  accompanied  the  pleadings.    FHor  to  the  year  1845 
a  Company,  called  the  Birmingham  and  Glouceater  Rail* 
way  Company,  had  made  a  line  of  railway  between  those 
two  places,  which  is  shewn  on  the  plan  by  a  black  line>  but 
which  is  at  some  litde  distance  from  the  town  of  Droitwich 
and  the  city  of  Worcester.    This  Company  bad  made  an 
unsuccessful  application  to  parliament  for  power  to  con<- 
struct  a  line  the  same  as  that  called  the  •'Loop  Line,** 
which  is  coloured  red.    In  the  year  1845,  the  Oxford,  Wor- 
cester  and  Wolverhampton   Bailway    Company  obtained 
their  Act  (8  &  9  Vict.  c.  clxxxiv.)  to  make  a  railway  upon 
the  broad  guage  from  Oxford  to  Worcester  and  Wolver- 
hampton, with  a  branch  railway  from  the  main  line  to 
Stoke  Prior,  which  was  and  is  upon  the  Birmingham  and 
Gloucester  line.     This  railway  was  also  to  be  crossed  by 
the  Oxford,  Worcester  and  Wolverhampton   Railway  at 
Abbott's  Wood.     The  44lh  section  enacts  that  the  Oxford. 
Worcester  and  Wolverhampton  Company  shall  lay  down 
between  the  points  of  junction  at  Stoke  Prior  and  Abbott's 
Wood,  rails  adapted  to  the  guage  of  the  Birmingham  and 
Gloucester  Railway,  which  was  the  narrow  guage,  and  the 
133rd  section  enacts  that  the  Birmingham  and  Gloucester 
Company,  or  other  Company  owning  that  railway  for  the  time 
being,  shaU  be  entitled  to  use  the  same  for  (he  purposes  of  the 
traffic  passing  between  Birmingham  and  Gloucester,  and  other 
places  on  their  line,  with  their  own  engines  and  carriages, 
on  payment  of  an  annual  sum  in  lieu  of  tolls,  but  subject  to  the 

(a)  AiUi,  p.  842. 
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proviso  that  they  should  not  be  permitted  to  carry  any  traffic 

between  Abbott's  Wood  and  Stoke  Prior  unless  it  shall  have 

Attorn Er 

passed  or  be  intended  to  pass  over  some  part  of  the  Bir-     General 

mingham  and  Gloucester  line,  between  Birmingham  and  Oxfobd,Wob- 

Stoke  Prior,  or  Gloucester  and  Abbott's  Wood  respectively,   railway  Co. 

This  proviso  was  obviously  meant  to  secure  to  the  Oxford, 

Worcester  and  Wolverhampton   Company  all  the  traffic 

belonging  properly  to  their  own  line,  and  in  my  opinion  had 

no  other  object    The  134th  section  enacts  what  the  annual 

sum  to  be  paid  shall  be,  and  how  ascertained.  The  Oxford, 

Worcester  and  Wolverhampton  Company  made  their  line 

and  branches,  including  the  line  coloured  red,  which  is 

called  the  ^*  Loop,''  and  laid  down  upon  it  rails  upon  the 

narrow  guage,  in  fact  made  two  railways,  one  upon  the 

broad  and  the  other  upon  the  narrow  guage.     Before  the 

year  1855  the  Midland  Railway  Company   became   the 

owners  of  the  Birmingham  and  Gloucester  Railway,  and  in 

October  of  tliat  year  discontinued  passenger  traffic  on  the 

original  line  from  Stoke  Prior  to  Abbott's  Wood :   and  in 

exercise  of  the  right  conferred  upon  them  by  the  Oxford, 

Worcester  and  Wolverhampton  Act,  have  ever  since  exclu* 

sively  used  the  Loop  Line  for  the  conveyance  of  all  their 

passenger  traffic  between  Birmingham  and  Gloucester  and 

the  intermediate  stations.     By  the  7  &  8  Vict.  c.  85,  s.  6, 

an  obligation  is  imposed  on  railway  Companies  to  run 

trains  at  the  rate  of  one  penny  a  mile,  which  are  ordinarily 

called  the  *'  parliamentary  trains,"  and  the  Midland  Railway 

Company  appointed  and  ran  the  train  in  respect  of  which 

the  duty  is  now  claimed,  at  the  parliamentary  rate,  from 

Birmingham  to  Gloucester,  passing  over  the  '*  Loop  Line  ** 

in  the  same  way  as  their  other  passenger  trains.     This  is 

mentioned  in  their  9th  paragraph  of  the  information.     It 

assumes  the  question  now  in  controversy,  viz.,  that  the  remis* 

sion  of  duty  granted  by  the  before  mentioned  statute,  7  &  8 

K  K  K  2 
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1862.        yict.  c.  85,  did  not  apply  to  this  cheap  train ;  and  states  that 

2^^^^^^     consequently  the  Board  of  Trade,  when  they  became  aware 

GfiKTRAL      of  the  circumstances^  withdrew  their  approval  of  the  Mid- 

OzFOKD,WoR.  land  Company's  cheap  traffic  train,  so  far  as  it  was  a  train 

Bajlwat  Co.   for  the  conveyance  of  passengera  over  the  Loop  Line. 

From  the  statement  contained  in  the  information  and 
the  defendants*  answer,  it  seems  to  me  clear  that  the  two 
Companies,  the  Oxford,  Worcester  and  Wolverhampton 
Company  and  the  Midland  Company,  never  conducted  the 
business  arising  upon  the  Loop  Line  in  the  manner  pro- 
vided by  the  133rd  and  134th  sections  of  the  8  &  9  Vict, 
c.  clxxxiv.,  but  in  all  probability,  for  their  mutual  conveni- 
ence, the  Oxford,  Worcester  and  Wolverhampton  Company 
themselves  received  the  fares  from  the  passengers  taking 
tickets  on  the  Loop  Line  for  places  upon  the  Midland 
Line,  and  accounted  to  the  Midland  Company  for  their 
share.  If  the  business  had  been  conducted  strictly  in  ac- 
cordance with  the  above  sections,  the  present  question  with 
the  present  defendants  could  not  have  arisen,  for  they 
would  never  have  received  the  fares  at  all.  But  the  Oxford, 
Worcester  and  Wolverhampton  Company  did  not  so  ac^ 
and  it  seems  to  me  that  they  have  placed  themselves  in  the 
position  contemplated  and  provided  for  by  the  4th  section 
of  the  statute  5  &  6  Vict  c  79,  and  are  bound  to  account 
foTf  and  in  the  first  instance  pay  to  the  Crown  the  passenger 
duty,  if  it  be  by  law  payable. 

This  was  the  first  point  argued  on  behalf  of  the  defend- 
ants. During  the  argument  we  all  stated  our  reasons  for 
the  opinion  above  expressed,  and  it  seems  not  necessary  to 
repeat  them,  as  I  think  it  clear  the  Oxford,  Worcester  and 
Wolverhampton  Company  were  under  no  obligation  to  act 
as  they  have  done ;  but  having  done  so,  I  think  they  have 
brought  themselves  within  the  provisions  of  the  4th  section, 
and  that  the  real  question  in  the  case  is  whether  by  law  any 
duty  is  payable. 
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The  duty  is  imposed  by  the  5  &  6  Vict  c.  79,  at  the  rate        i862. 
of  5^  for  every  100/,  received  for  the  conveyance  of  pas-      ^-^v^-' 

*/  '^  Attorney 

sengers,  and  the  exemption,  in  the  7  &  8  Vict.  c.  85,  is  that      Gknbral 
no  tax  shall  be  levied  upon  the  receipts  of  any  railway  Oxford, Wor- 

/I    r  ^l_  /•  *.  CE«TER,   &C. 

(company  tor  the  conveyance  of  passengers  at  fares  not  Railway  Co. 
exceeding  one  penny  a  mile  by  cheap  trains,  as  provided 
by  the  Act;  and  the  substantial  question  is,  whether  the 
exemption  extends  to  the  receipts  upon  the  Loop  Line  in  respect 
of  the  Midland  Compantfs  cheap  train,  as  well  after  as 
before  the  withdrawal  of  their  approval  by  the  Board  of 
Trade.  There  is  nothing  in  the  statement  in  the  pleadings 
to  shew  that  this  cheap  train  was  not  the  one  which  the 
Midland  Company  bona  fide  intended  to  run  in  obedience 
to  the  act  of  parliament;  but  what  was  mainly  contended 
on  behalf  of  the  Attorney  General  was,  that  the  Midland 
Company  were  under  no  obligation  to  run  a  cheap  train 
over  the  Loop  Line,  and  that  the  obligation  to  run  the  train 
and  the  exemption  from  the  duty  were  correlative.  The  6th 
section  of  the  exempting  Act  recites,  that  '*  it  is  expedient 
to  secure  to  the  poorer  classes  of  travellers  the  means  of 
travelling  by  railway  at  moderate  fares,"  and  enacts,  that 
passenger  railway  Companies  *'  shall,  by  means  of  one  train, 
at  the  least,  to  travel  along  their  railway  from  one  end  to  the 
other  of  each  trunk,  branch,  or  junction  line,  beloTiging  to  or 
leased  by  them,  so  long  as  they  shall  continue  to  carry  other 
passengers  over  such  trunk,  branch,  or  junction  line,  once  at 
the  least  each  way,  on  every  week  day  &c.,  provide  for  the 
conveyance  of  third  class  passengers  to  and  firom  the  ter- 
minal and  other  ordinary  passenger  stations  of  the  railway," 
under  certain  obligations,  immunities  and  conditions;  which 
conditions  are  seven  in  number,  the  first  being,  that  such 
train  shall  start  at  an  hour  to  be  fixed  by  the  directors, 
subject  to  the  approval  of  the  Board  of  Trade :  the  third 
being,  that  the  train,  if  required,  shall  take  up  and  set  down 
passengers  at  every  passenger  station  which  it  shall  pass  on 


862 

1862.  tbe  line.  The  7th  section  enacts,  that  the  refusal  or  wilfol 
^*"*''*^  neglect  to  comply  with  the  provinons  of  the  Act,  or  an 
GxBEKAi.      attempt  to  evade  the  operation  of  the  order  (I  prenme  of 

QzFOKD,Wos-  the  Board  of  Trade),  shall  subject  the  Company  to  m  for- 

Bajlwat  Co.   Kiture  not  exceeding  20/L  a  day. 

It  was  suggested,  in  the  course  of  the  aigunient,  that  the 
withdrawal  of  the  approval  of  the  Board  of  Trade  subjected 
the  Company  to  the  duty.    I  think  it  had  not  such  an  ope- 
ration.   The  Board  of  Trade  have  vested  in  them,  for  tbe 
benefit  of  the  public,  a  power  to  secure  a  proper  and  con- 
venient hour  for  the  starting  of  the  parliamentary  tnun ; 
and  a  railway  Company  refusing  to  comply  with  or  evading 
their  order  would  subject  themselves  to  the  penalty  of  20L  a 
day,  and  to  be  proceeded  against  under  the  1 7th  section ; 
but  I  do  not  think  their  refusal  or  evasion  would  subject 
them  to  the  duty,  or,  in  other  words,  I  do  not  think  the 
approval  of  the  Board  of  Trade  a  condition  precedent  to 
the  remission  of  the  tax.     It  was  also  ai^ed  on  behalf  of 
the  Attorney  General  that  the  circumstance,  that  by  virtue 
of  the  provisions  of  the  Oxford,  Worcester  and  Wolver- 
hampton Act  the   Midland  Company  could  not  take  up 
and  set  down  passengers  on  the  stations  on  the  Loop  Line, 
subjected  them  to  the  doty.    I  think   this   argument  is 
unfounded.    The  Oxford,  Worcester  and  Wolverhampton 
Act  was  subsequent  to  tbe  7  &  8  Vict  c.  85,  and  it  seems 
to  me  tbe  provision  referred  to  has  in  no  way  affected  tbe 
liability  to  duty,  and  was  introduced  and  intended  (as  I 
have  before  stated)  for  an  entirely  different  object.     The 
cheap  passengers  on  the  Loop  Line  are  no  doubt  provided 
for  by  the  cheap  traffic  train  of  the  Oxford,  Worcester  and 
Wolverhampton  Company. 

In  my  opinion,  therefore,  the  real  question  is  whether 
the  Birmingham  and  Gloucester  Railway  Company  were, 
and  the  Midland  Company  now  are,  under  a  legal  obliga» 
tion  to  run  a  parliamentary  train  over  the  Loop  Line,  or 
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indeed  upon  the  Birmingham  and  Gloucester  Line  at  all ; 

for,  if  the  ai^ument  on  behalf  of  the  Attorney  General  be  .      ^ 

correct,  it  seems  to  me  to  follow  that  the  oMigation  upon  Gexeral 

the  Company  to  run  the  cheap  train  is  at  an  end.     The  Oxford, Wob^ 

0E8TKB,   &C. 

aiigument  is  that,  to  entitle  the  Company  to  the  exemption,  iuilwat  Co. 
the  cheap  train  must  run  upon  a  trunk  line,  or  a  branch  line, 
or  a  Junction  Une,  *^  belonging"  to  the  Company,  in  the  sense 
that  the  soil  of  the  line  belongs  to  them ;  or  that  the  line  is 
« leased"  by  them  in  the  sense  in  which  the  term  "leased" 
is  understood  by  conveyancers  and  lawyers.  It  is  clear  that 
the  original  trunk  line  was  the  line  coloured  black,  but  the 
Company  have  ceased  to  convey  passengers  over  the  line 
between  Stoke  and  Abbott's  Wood,  and  as  the  obligation  to 
provide  the  cheap  train  only  exists  so  long  as  they  shall 

4 

continue  to  carry  other  passengers  over  the  line,  they  are 
now  not  bound  to  run  a  cheap  train  between  Stoke  and 
Abbott's  Wood.  If  the  Company  have  now  ^  trunk  pas- 
senger line  at  all,  it  is  the  line  to  Stoke,  thence  over  the 
Loop  to  Abbott's  Wood,  and  thence  to  Gloucester.  But 
the  Attorney  General  contends,  and  it  is  the  foundation  of 
his  case,  that  this  is  not  their  trunk  line.  Again,  the  lines 
from  Birmingham  to  Stoke,  and  from  Abbott's  Wood  to 
Gloucester,  are  not  the  trunk  line ;  they  are  parts  of  it, 
but  parts  only ;  so  also  they  are  neither  branch  lines  nor 
junction  lines.  The  Loop  is  a  junction  line,  but,  accord- 
ing to  the  Attorney  General's  view,  it  is  not  a  junction 
line  within  the  6th  section,  and  the  result  of  the  argument 
seems  to  be  that,  in  consequence  of  the  Oxford,  Worcester 
and  Wolverhampton  Act,  and  what  the  Midland  Company 
have  legally  done  under  it,  they  no  longer  run  a  train  over 
a  trunk  line,  or  a  branch  line,  or  a  junction  line,  within 
the  meaning  of  the  6th  section ;  and,  if  this  be  so,  the 
obligation  to  nm  a  cheap  train  does  not  exii^.  But  I  do 
not  think  that  this  is  the  true  result.    When  the  7  &  8 
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1862.  ^'>ct  c.  85  became  law,  in  August,  1844,  the  poorer  dasBes 

Attobvxt  of  travellers  between  Birmingham  and  Gloucester  obtained 

GxsE&AL  the  privilege  and  right  of  being  conveyed  between  those 

Oxford, Woe*  two  places  at  the  parliamentary  rate  by  a  train  running 

CK0TER,  &c.  .  _       .  ,  _  ■.  1  , 

BailwatCo*   contmuously  from  end  to  end  at  a  speed  not  less  than 
twelve  miles  an  hour.    The  Birmingham  and  Gloucester 
Company  sought  to  obtain  from  parliament  power  to  make 
a  line,  similar  to  the  Loop  between  Stoke  and  Abbott's 
Wood,  of  their  own,  but  were  unsuccessfriL     Had  tbey 
been  successful,  and  made  the  line,  it  would  clearly  have 
been  a  junction  line  within  the  6th  section.     But  by  the 
Oxford,  Worcester  and  Wolverhampton  Act,  which  received 
the  Royal  assent  on  the  4th  of  August,  1845,  this  Com- 
pany was  placed  under  the  obligation  of  lajring  down  rails 
upon  the  narrow  gauge  from  Stoke  to  Abbott's  Wood,  for 
the  use  of  the  Birmingham  and  Gloucester  Company  and 
the  Grand  Junction  Company ;  and  by  the  133rd  section 
these  Companies  were  authorized  to  use  these  narrow  gauge 
rails  as  ofiight^  and,  so  far  as  regards  the  Birmingham  and 
Gloucester  Company,  at  a  remuneration  or  rent  to  be  fixed 
and  ascertained  in  the  manner  prescribed  by  the  133nl 
section.     It  does  not  appear  whether  the  Grand  Junction 
Company  ever  availed  themselves  of  the  right  so  conferred, 
but  the  Birmingham  and  Gloucester  Company  did,  and 
have  ceased  to  run  passenger  trains  from  Stoke  to  Abbott's 
Wood  over  their  line,  and  run  them  all  over  the  Loop,  as 
they  are  lawfully  entitled  to  do ;  and  if,  by  so  doing,  they 
have  released  themselves  from  the  obligation  of  running  a 
cheap  train  direct  from  Birmingham  to  Gloucester,  they 
are  liable  to  the  duty ;  but  if  tbey  are  still  subject  to  the 
obligation,  they  are  entitled  to  the  exemption.  Birmingham 
and  Gloucester  are  two  very  lai^e  and  populous  towns ; 
they  are  the  two  terminal  stations  of  the  Birmingham  and 
Gloucester  Railway,  and  there  is  not  a  word  to  be  found 
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in  the  Ozfordi  Worcester  and  Wolverhampton  Act  to  shew        1862. 
that>  by  the  right  given  to  the  Birmingham  and  Gloucester      ^^"^''^^ 
Company  to  use  the  narrow  guage  line  to  be  provided  for      Oenkral 

Vm 

them,  the  legislature  meant  to  relieve  them  from  the  obli-  Oxford, Wob- 
gation  of  running  the  cheap  parliamentary  train.  If  it  has  Railway  Co. 
such  an  operation  it  was  unforeseen,  and  would  defeat  the 
plain  and  obvious  and  manifest  spirit  and  intention  of  the 
7  &  8  Vict.  c.  85.  The  point  therefore  seems  to  me  to  be, 
am  I  constrained  to  put  such  a  construction  upon  the  6th 
section  as  would  defeat  this  intention  ?  The  Act  extends 
to  Scotland  as  well  as  England,  and  according  to  the  judg- 
ment of  Lord  Campbell  in  Lard  Brayhrooke  v.  The  Attorney 
General  (a),  delivered  in  the  House  of  Lords,  19th  May, 
1861,  is  to  be  construed,  not  according  to  the  technicalities  of 
the  law  of  real  property  in  England  or  Scotland,  but  accord- 
ing to  the  popular  use  of  the  language  employed.  The 
train  is  to  be  for  the  conveyance  of  third  class  passengers 
to  and  from  the  termii^al  and  other  ordinary  passengers 
stations  of  the  railway.  It  is  to  be  continued  so  long  as 
they  carry  other  passengers  over  the  line,  and  it  is  to  travel 
along  the  railway  from  one  end  to  the  other  of  each  trunk 
or  branch  or  junction  line  belonging  to  or  leased  by  them. 
The  Loop  is  a  junction  line,  and  does  it  either  belong  to  or 
is  it  leased  by  the  Midland  Company  within  the  meaning 
of  the  section  ?  They  have  an  absolute  right  to  use  it. 
They  do  use  it  in  exercise  of  their  right,  and  no  one  can 
lawfully  prevent  them.  If  the  word  **  belonging'*  is  to  be 
construed  in  the  sense  of  their  being  the  owners  of  the  soil, 
it  does  not  belong  to  them ;  but  if  *'  belonging*'  is  to  be 
construed  in  the  popular  sense  of  having  the  absolute  right 
to  use  it  in  the  only  way  in  which  a  railway  can  be  used, 
viz.,  by  running  trains  over  it,  it  is  not  a  very  strained  use 
of  the  word  <<  belonging"  to  say  that  the  line  belongs  to 

(a)  9  H.  L.  150. 
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X862.        them.     A  road  may  be  said  with  perfect  propriety  to  belong 

^•^^^^^^      to  a  man  who  has  the  riirht  to  use  it  as  of  riirht,  althoogh 

Gbke&al      the  soil  does  not  belong  to  him.    Agmn,  the  right  which 

C>x70BD,WoB-  the  Midland  Company  really  possess  is  to  have 


Railway  Co.   f<>r  their  use,  by  the  Oxford,  Worcester  and  WolTerfaampton 

Company,  a  line  of  railway  on  the  narrow  guage,  subject  to 

an  annual  payment  to  the  Oxford,  Worcester  and  WolTer- 

hampton  Company.     This  Company  are  the  owners  of  the 

soil  and  of  the  rails,  but  the  Midland  Company  have  an 

absolute  right  of  way  over  it,  at  an  annual  payment,  which, 

in  popular  language,  may  be  well  called  a  rent ;  and,  in  my 

opinion,  their  right  may  be  properly  enough  described  as  a 

railway  or  line  demised  to  or  leased  by  them  at  an  annual 

rent. 

It  was  said  that  the  public  may  have  the  benefit  of  the 

6th  section,  by  a  cheap  train  of  the  Midland  Company 
from  Birmingham  to  Stoke,  a  cheap  train  of  the  Oxford, 
Worcester  and  Wolverhampton  Company  from  Stoke  to 
Abbott's  Wood,  and  a  cheap  train  of  the  Midland  Company 
from  Abbott's  Wood  to  Gloucester.    Assuming  the  public 
to  have  this  right,  it  is  a  very  different  one  from  the  right 
to  a  train  running  continuously  from  Birmingham  to  Glou- 
cester with  the  same  carriages,  which  is  what  the  6th  section 
intended  to  secure.    It  was  also  said  that  the  right  of  the 
Midland  Company  was  a  mere  running  power,  well  known 
and  recognised  at  the  time  of  the  passing  of  the  Act. 
The  authority  cited  for  this  was   the  Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20):  but  this 
was  an  error,  for  that  Act  did  not  pass  until  the  following 
year.     It  was  also  said  that  the  Midland  Company  bad 
submitted  and  paid  the  duty.     I  am  inclined  to  think  it 
requires  no  great  amount  of  argument  to  satisfy  a  railway 
Company  that  they  are  not  under  the  obligation  to  run  a 
parliamentary  train ;   they  can  recoup  themselves  for  the 
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daty  by  increasing  the  iare  51.  per  cent,  and  are  freed        1862. 
from  the  obligation  to  carry  at  the  rate  of  one  penny  a     ^^J!J!^^^JI^ 
mile.  Gefkral 

V. 

In  the  result,  I  am  of  opinion  that  upon  the  true  con-  Oxfobi>,Wor- 

CB8TEB,  &C. 

Btruction  of  the  7  &  8  Vict.  c.  86,  and  the  Oxford,  Wor-   jeUilwat  Co. 
cester  and  Wolverhampton  Act,  the  Midland  Company 
were  and  are  bound  to  run  a  cheap  train  from  Birmingham 
to  Gloucester  over  the  whole  line,  including  the  Loop,  and 
of  consequence  are  entitled  to  the  exemption. 

Pollock,  C.  B. — ^The  facts  of  this  case  have  already 

been  so  fully  stated  by   my  brother  Martin,  that  it  is 

quite  unnecessary  for  me  to  repeat  them,  and  I  proceed  at 

once  to  deliver  the  judgment  of  my  brother  ChanneU,  my 

'  brother  fFUde  and  myself  upon  the  question  ^fore  us. 

This  is  a  claim  made  by  the  Attorney  General  on  behalf 
of  the  Crown  (under  the  5  &  6  Vict.  c.  79)  for  duties  on 
the  money  received  by  the  railway  Company  for  convey* 
ance  of  passengers  on  their  line. 

The  defence  of  the  Company  is  two-fold.— First,  they 
say  they  are  not  the  parties  liable  to  be  called  upon  to  pay 
the  duty  at  all, — it  ought  (they  say)  to  be  paid  by  the  Mid- 
land Railway  Company,  for  whom  they  receive  it  Secondly, 
they  contend,  that  admitting  their  liability  to  pay  the  duty, 
if  due,  it  is  claimed  in  respect  of  receipts  for  the  convey- 
ance of  passengers  at  fares  not  exceeding  a  penny  for  each 
mile,  by  a  cheap  train  which  the  Midland  Railway  Com- 
pany are  compelled  to  run,  by  the  7  &  8  Vict.  c.  85,  s.  6 ; 
and  by  the  9th  section  of  that  Act  no  tax  shall  be  levied 
upon  stick  receipts,  arising  from  any  such  cheap  train. 

With  respect  to  the  first  point  made  by  the  defendants, 
there  is  no  difference  of  opinion  on  the  Bench.  The  duty 
is  created  by  the  5  &  6  Vict.  c.  79,  and  by  the  4th  section 
of  that  Act  the  dqty  is  made  payable  by  the  party  rtceioing 


^^^  EXCHEQUER  BEFOSTB. 

1862.       the  money.   The  defendants  all^e  that  thej  reoem  it,  not 

AnouBT     ^^''  ^^^^oaeh^  hut  as  agents   for  the  Midknd  Railway 

Gevskal      Company ;  we  are  all  of  opinion  that  as  they  adualfy  re- 

Ox70KP,Wom-  cewe  the  fares  from  the  pnblic  they  are  responsible  to  the 

CBrrSB,  &C.  Mr  J  r 

Railway  Ck).  Crown  for  the  payment  of  the  dnty,  whatever  may  be  the 
arrangement  between  them  and  any  other  Company  as  to 
the  mode  in  which  the  receipts  are  to  be  disposed  of  or 
divided.)  ;And  this  is  the  point  that  is  principally  orged 
in  the  answer  of  the  defendants  to  the  information  of  the 
Attorney  General^  for  the  Midland  Railway  Company 
themselves  appear  to  have  paid  the  duties  in  question  as  to 
the  other  parts  of  the  line. 

As  to  the  second  ground  of  defence,  viz.,  that  the  doty 
cannot  be  claimed  from  either  Company,  it  appears  to  me 
that  in  order  to  be  entitled  to  exemption  from  duty  the 
train  in  respect  of  which  the  exemption  is  ckumed  most  be 
a  compulsory  train;  and  it  must  substantially  comply  with 
the  conditions  under  which  alone  such  a  train  is  by  the  6th 
section  allowed  to  run. 

In  my  opinion  the  train  in  question,  so  far  as  it  travels 
on  what  is  called  the  **  Loop  Line,**  is  not  a  compalsoiy 
train ;  and  I  think  no  one  can  entertain  a  doubt  that,  as  a 
matter  of  fact,  it  does  not  comply  with  all  the  conditions^ 
for  it  does  not  and  cannot  stop  and  put  down  passengers  at 
every  passenger  station  lyhich  it  passes  on  the  line.  It  may 
be  observed  that  this  is  a  case  where  the  defendants  claim 
the  benefit  of  an  exemption  from  a  duty  granted  in  very 
clear  terms,  and  I  think  they  must  bring  themselves  pre* 
cisely  within'jtbe  terms  which  create  the  exemption ;  for  as 
there  b  no  equitable  liability  to  a  tax  by  coming  as  near  as 
possible  to  the  circumstances  which  make  it  payable,  so  also 
there  is  no  equitable  exemption  by  doing  the  best  that  can 
be  done  to  come  withia  the  terms  of  the  exemption. 

Now,  first,  is  this  a  compulsory  train  ?    Is  the  Midland 
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Railway  Coiripany  bound  to  run  a  parliamentary  train  (as  it       1862. 
is  called)  on  the  Loop  Line  ?  The  words  of  the  compnlsory      ^-'^^ — ' 

Attor  n  kit 

clause  (the  6th)  arc  ^*  all  passenger  railway  Companies  &c,      Gehebal 

shall  by  means  of  one  train  at  the  least,  to  travel  along  OzroBD,WoB- 

iheir  railway  from  one  end  to  the  other  of  each   trunk,    jr^ilway  Co. 

branch,  or  junction  line  belonging  to  or  leased  by  them,  so 

long  as  they  shall  continue  to  carry  other  passengers  over 

such  trunk,  &c.,  once  at  the  least  each  way,"  &c.,  provide 

for  the  conveyance  of  third  class  passengers  under  certain 

conditions.     Now,  the  Loop  Line  is  not  the  railway  of  the 

Midland  Railway  Company;  it  does  not  belong  to  them, 

and  is  not  leased  by  them.     They  have  merely  a  limited 

and  restricted  permission  to  use  it.     Had  they  continued 

to  use  their  old  line  for  the  conveyance  of  passengers,  the 

compulsory  clause  would  clearly  have  applied  to  the  whole 

of  their  line;   but  it  seems  to  me  very  doubtful  whether 

they  could  be  compelled  to  run  a  parliamentary  train  on 

the  Loop  Line,  inasmuch  as  on  the  Loop  Line  they  cannot 

comply  with  one  of  the  conditions  mentioned  in  the  6th 

section;   and,  in  my  opinion,  they  could  not  be  compelled 

to  run  a  parliamentary  train  on  that  line.     If  this  be  so, 

the  train  is  voluntarily  adopted  for  their  own  benefit,  and 

a  remission  of  the  duty,  or  an  exemption  from   the  tax, 

cannot  be  claimed  in  respect  of  any  cheap  train,  except  a 

cheap  train  adopted  under  the  compulsory  powers  of  the 

6th  section.     But  another  question,  I  think,  arises  before 

we  can  decide  that  the  train  in  question  is  **such  a  cheap 

trairC*  as  the  Act  contemplates — does  it  comply  with  the 

conditions  of  the  6th  section  ? 

The  object  of  the  legislafure  appears  to  have  been  to 
secure  ^'  to  the  poorer  class  of  travellers,"  first,  a  convenient 
period  of  starting.  Secondly,  a  reasonable  speed  in  travel- 
ling. Thirdly,  power  to  stop  at  every  passenger  station 
passed  by  on  the  line.     Fourthly,  such  accommodation  in 
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1862.       respect  of  protection  from  the  weather  as  might  be  satis- 
^^^^'^^      sactory  to  the  Lords  of  the  Committee  of  Privy  Coancil. 

Attobmbt  •'  "^  , 

Gknkbal      Fifthly,  a  charge  not  exceeding  a  penny  for  each  mile 
Ozpo&D,WoR-  travelled. 

BuiiLWAY  Co.  The  cheap  or  parliamentary  train  is  therefore  made  soh* 
ject  to  certain  conditions  as  to  the  hour  of  starting,  which 
is  to  be  fixed  by  the  directors,  subject  to  the  approval  of 
the  Lords  of  the  Committee.  It  is  to  stop  (if  required)  at 
every  passenger  station  which  it  shall  pass  on  the  line  (which, 
I  apprehend,  means  that  the  general  arrangements  of  the 
train  shall  be  such  as  to  admit  of  a  passenger  stopping  at 
any  passenger  Station  he  may  pass).  There  are  other  regu* 
lations  which  need  not  be  more  particularly  specified. 

Now,  I  am  unable  to  say  which  of  these  conditions  is 
the  most  important,  or  that  any  of  them  can  be  dispensed 
with  at  the  pleasure  or  convenience  of  the  railway  Com- 
pany. The  cheap  train  that  is  entitled  to  be  fi'ee  fix>m  the 
duty,  quoad  the  receipts  of  the  cheap  feres,  is  made  subject 
to  all  the  conditions,  and  to  all  equally.  Cheapness  in 
point  of  fare  cannot  be  said  to  be  the  principal  condition, 
and  certainly  it  is  not  the  only  one.  I  should  be  clearly  of 
opinion  that  such  a  cheap  train,  if  the  carriages  had  no  seats, 
and  the  requirements  of  the  lords  of  the  committee  were 
altogether  disregarded,  and  there  were  no  protection  from 
the  weather  at  all,  would  be  liable  to  duty  though  only  a 
ferthing  a  mile  was  charged.  The  health  of  the  traveller 
is  quite  as  important,  in  a  public  point  of  view,  as  a  saving 
of  his  time  or  his  money. 

Now,  the  train  in  question  does  not  comply  with  the  firet 
of  the  conditions.  It  does  not  start  at  an  hour  approved  of 
by  the  Lords  of  the  Committee  of  Privy  Council  for  Trade 
and  Plantations.  The  lords  of  that  committee  have  de- 
clined to  approve  or  to  give  any  sanction  to  the  train  at 
all,  because  it  runs  on  a  line  a  portion  of  which  does  not 


HILABT  VACATION^    25    VICT. 

belong  to  the  Company,  and  of  which  portion  the  Com- 
pany have  a  limited  use  only.     They  have  not  power  to 
Stop  at  every  passenger  station  on  the  line,  and  the  ques*-      QsNJttiAh 
lion  18  whether  the  circumstances  under  which  this  occurs  Oxtob]>»Wo&- 
are  such  as  to  entitle  the  Company  to  claim  remission  of  Eailway  Co. 
the  duty,  though  they  do  not  comply  with  the  condition  of 
stopping  (if  required)  at  every  passenger  station  they  pass. 

It  has  been  suggested  in  the  argument,  and  this  view 
has  been  adopted  by  my  brother  Mdrtm,  that  the  133rd 
section  of  the  8  &  9  Vict.  c.  clzzziv.  (public  local  Act) 
has  in  effect  repealed  the  7  &  8  Vict.  c.  85,  so  as  to  dispense 
with  the  condition  of  stopping  at  every  passenger  station. 
That  section  gave  to  the  Birmingham  and  Gloucester  Rail-^ 
way  Company  (now  represented  by  the  Midland  Railway 
Company)  the  privilege  of  using  the  Loop  Line  on  the 
payment  of  what  the  defendants  call  a  *'rent;^  but  the 
clause  itself  calls  it  ^^a  payment  in  lieu  of  tolls."  But  the 
use  by  the  Midland  Railway  Company  is  subject  to  a 
restriction  which  prevents  them  from  taking  any  passenger 
from  one  part  of  the  Loop  Line  to  another  part,  and  the 
aigument  is  that,  having  a  parliamentary  right  to  use  the 
Loop  Line,  subject  to  a  restriction,  they  are  entitled  to  a 
remission  of  duty,  although  the  restriction  prevents  them 
from  complying  with  the  condition  of  stopping  at  every 
passenger  station. 

The  arrangement  made  under  the  133rd  section  is  one 
which  might  have  been  made  by  an  agreement  between  the 
parties.  As  a  diere  agreement,  it  could  not  have  affected 
the  conditions  of  the  6th  section  of  the  7  &  8  Vict.  c.  85, 
or  have  dispensed  with  the  obligation  to  stop  at  every  pas* 
senger  station,  and  its  insertion  in  the  private  Act  is  nothing 
more  than  a  sanction  of  that  agreement.  It  is  quite  con- 
trary to  all  the  rules  of  the  construction  of  statutes  to  hold 
that  such  a  clause,  which  merely  reipsters  an  agreement 


872 
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1862.  between  two  Companies  should  operate  by  implication  as 

^'^^'^^  a  repeal  of  a  public  seneral  Act  as  to  one  of  them.     But 

General  the  Midland  Railway  Company  are  under  no  obligation  t& 

OxpoBD,WoR-  use  the  Loop  Line ;  if,  however,  they  voluntarily  abandon 

CE8TER     &G 

Railway  Co.  their  own  line  and  cease  to  take  passengers  upon  it,  and 
voluntarily  take  to  a  line  of  which  they  have  only  a  re- 
stricted use,  and  upon  which  they  cannot  comply  with  the 
conditions  under  which  alone  a  cheap  parliamentary  train 
is  required  to  run,  in  my  judgment  they  cannot  claim  a 
remission  of  the  duty  under  the  9th  section ;  first,  because 
the  Loop  Line  is  not  their  own  line,  nor  is  it  leased  to  them ; 
they  have  merely  a  restricted  use  of  it  on  payment  of  a  sum 
in  lieu  of  tolls ;  and,  secondly,  because  the  restriction  is 
such  as  to  prevent  them  from  complying  with  a  condition 
whiph  the  legislature  has  annexed  to  a  parliamentary  cheap 
train. 

Decree  accordingly. 


Ftb.  4 


In  an  action 
against  a 
bailee  for 
injuij  to  and 
destruction  of 
goods,  the  jury 
returned  a 
verdict  for  the 
pUintifl^  with 
nominal 
damages. — 
Held,  that  it 
was  no  ground 
fbr^a  new  trial 
that^  according 
to  the  evi- 
dencci  the 
damage,  if 
any,  must  hare 
been  more  than 
the  extent  of  2/. 


MosTYN  v.  Coles. 

X  HIS  was  an  action  to  recover  damages  for  injury  to,  and 
the  detention  and  destruction  of  goods  deposited  with  the 
defendant  for  safe  keeping  for  reward  in  that  behalf. 

At  the  trial  before  Bramwellf  B.,  at  the  Middlesex 
Sittings  in  last  Hilary  Term,  it  appeared,  that  the  de- 
fendant was  the  proprietor  of  the  Pantechnicon  Store 
Rooms  in  Tottenham  Court  Road,  used  for  the  purpose 
of  storing  furniture  and  other  goods.  Certain  goods  of 
the  plaintiff  consisting  of  household  furniture,  wine,  and 
other  effects,  had  been  removed  there   from   other  store 

nominal,  and  that  there  was  uneontradicted  eridence  of  a  loM  of  goods  to 
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rooms  in  London  belonging  to  another  person,  where  they 
had  previously  been  deposited.  There  was  evidence,  as  to 
which  there  was  no  contradiction  at  the  trial,  that  a  case  of 
wine  bad,  while  under  the  care  of  the  defendant,  been 
broken  open,  and  several  bottles  of  wine  of  the  value  of  2/. 
abstracted.  There  was  also  evidence  of  damage  to  some  of 
the  furniture,  particularly  a  wardrobe;  but  evidence  was  ad- 
duced on  the  part  of  the  defendant  to  shew  that  the  furniture 
was  in  a  damaged  condition  at  the  time  it  was  removed  from 
the  warehouse  in  which  it  had  been  previously  stored,  and 
before  it  came  into  the  hands  of  the  defendant.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  with  one  farthing  damages. 
A  rule  was  subsequently  obtained,  on  the  application  of 
the  plaintiff,  to  set  this  verdict  aside,  and  for  a  new  trial,  on 
the  ground  that  the  verdict,  so  far  as  the  damages  were  con- 
cerned, was  against  the  evidence,  and  that  it  was  irrational 
and  absurd. 

Huddleston  and  Day  shewed  cause  against  the  rule. — As 
regards  the  damage  to  the  furniture  the  evidence  was  con- 
flicting, and  it  cannot  be  said  that,  with  respect  to  it,  the 
verdict  was  against  evidence.  Then,  as  to  the  loss  of  the 
wine,  that  is  a  matter  of  small  value ;  and  the  rule  that  a 
new  trial  will  not  be  granted  on  the  ground  of  the  verdict 
being  against  evidence  where  the  damages  are  less  than  20L 
applies.  The  plaintiff  is  in  a  better  position  with  a  verdict 
for  nominal  damages  than  if  the  verdict  had  been  for  the 
defendant ;  and  if,  in  the  latter  event  he  would  not  have 
been  entitled  to  a  new  trial,  neither  is  he,  where  he  has 
recovered  nominal  damages.  It  is  no  ground  for  setting 
aside  a  verdict,  that  the  amount  awarded  by  the  jury  cannot 
be  reconciled  with  the  facts;  for  the  jury  beiug  absolute 
judges  of  the  facts,  and  giving  credit  to  some  parts  of  the 
evidence  and  disbelieving  others,  may  arrive  at  a  conclusion 
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18G2.  which,  althoagh  not  reconcileable  with  any  suggested  view 
of  the  factSy  is  consistent  with  the  view  which  they,  in  ihe 
exercise  of  their  functions,  took  of  thero.  \^Bramwell,  B.— It 
is  clear  that  the  juiy  were  divided  in  opinion  upon  the 
question  whether  the  verdict  ought  to  be  for  the  plaintiff 
or  defendant,  and  that  ultimately  they  came  to  a  com- 
promise that  the  verdict  should  be  for  the  plaintiff  with 
nominal  damages.  The  question  therefore  is  whether, 
where  the  verdict  is  manifestly  the  result  of  a  compromise, 
and  is  such  that  they  could  not  on  any  rational  grounds 
have  arrived  at  it,  that  is  ground  for  setting  it  aside.] 
There  are,  perhaps,  few  cases  where  nominal  damages  are 
given  in  actions  the  subject  of  substantial  damage,  which  can 
be  reconciled  with  any  rational  view  of  the  facts.  It  is  a 
result  of  requiring  that  the  jury  should  be  unanimous  that 
compromises  take  place ;  but  it  is  no  ground  of  disturbing 
the  verdict  that  there  has  been  such  a  compromise. 

Edward  Jamet  and  Tapping,  in  support  of  the  rule. — 
This  case,  in  which  the  damage  admits  of  a  certain  pecu- 
niary estimate,  differs  from  cases  of  slander  and  other  actions 
of  that  character,  in  which  the  question  of  damages  is  left 
at  laige  for  the  consideration  of  the  jury.  In  cases  of 
that  nature  it  is  reasonable  that  the  jury  should  have 
power  to  return  a  verdict  which  will  give  to  neither  party 
the  advantage  of  success,  by  finding  for  the  plaintiff  with 
nominal  damages.  But  such  a  verdict  is  absuni  in  an  action 
for  the  loss  of  goods,  in  which  the  damage,  if  the  case  of 
the  plaintiff  be  true,  must  be  substantial,  and,  if  false,  no 
damages  whatever  ought  to  be  given.  When  juries  were 
subject  to  attainder  for  a  false  verdict,  an  attaint  would  have 
lain  in  such  a  case*  as  the  present :  Fitzherbert,  Nat.  Brev. 
105,  n. — They  referred  to  an  action  against  a  railway  Com- 
pany, tried  before  Lord  Campbell^  in  which  the  jury  gave 
one  farthing  damages  for  a  serious  personal  injury. 
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Pollock^  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.     It  was  obtained  on  the  ground  that  the 
iury  have  returned  a  verdict  which  is  inconsistent  with 
any  view  of  which  the  facts  are  susceptible;  inasmuch  as^ 
if  the  plaintiff  is  entitled  to  anything^  he  is  entitled  to 
more  than  nominal  damages,  and  if   he   is  entitled  to 
nothing,  the  verdict  ought  to  have  been  for  the  defendant. 
I  do  not  think  that  this  alone,  in  a  case  like  the  present, 
affords  any  ground  for  disturbing  the  verdict     It  might, 
indeed,  be  possible  to  suggest  a  case  in  which  the  inconsis- 
tency would  be  so  gross  that  the  verdict  ought  not  to  be 
allowed  to  stand.     As,  for  example,  if,  where  an  action  was 
brought  on  a  policy  of  life  assurance  for  5000L,  and  the 
defence  was  that  the  assured  had  destroyed  his  own  life,  or 
that  the  policy  had  been  vitiated  by  his  going  abroad,  the 
jury  were  to  find  a  verdict  for  the  plaintiff  with  nominal 
damages.     In  such  a  case  it  would  be  impossible  to  suggest 
any  process  of  reasoning  by  which  such  a  result  could  be 
attained.     But  I  cannot,  in  a  case  like  the  present,  merely 
because  the  verdict  is  illogical  or  inconsistent,  regard  that 
as  a  valid  ground  for  ordering  a  new  trial.     A  case  was 
referred  to  in  the  argument  of  a  verdict  for  nominal  da- 
mages in  an  action  for  a  personal  injury.     I  think  it  might 
be  possible  to  reconcile  such  a  verdict.    Take,  for  example, 
the  instance  of  an  action  to  recover  damages  for  a  serious 
injury  sustained  by  a  railway  accident ;  where  the  defence 
set  up  is,  that  the  plaintiff  contributed  to  the  mischief; 
the  jury,  being  divided  in  opinion  upon   this  question, 
and  being  unable  to  agree  upon  it,  might,  nevertheless, 
succeed  in  arriving  at  a  unanimous  verdict  for  the  plaintiff 
with  nominal  damages.     It  seems  to  me  possible  to  recon- 
cile this  verdict  as  the  result  of  an  opinion,  that  although  the 
negligence  or  misconduct  of  the  plaintiff  had  not  occasioned 
the  injury,  it  bad  in  some  way  contributed  to  it*    Perhaps, 

L  L  L  2 


876 


EXCHEQUER  REPORTS. 

however,  the  most  satisfactory  way  of  disposing  of  this  nile 
will  be  by  inquiring  whether  we  shoald  have  set  aside  the 
verdict  in  case  it  had  been  found  for  the  defendant.  I  do 
not  think  we  should.  Further,  I  am  not  sure,  having  regard 
to  the  smallness  of  the  amount  in  dispute,  that  this  case  does 
not  fall  within  the  rule  that  a  new  trial  will  not  be  granted, 
on  the  ground  that  the  verdict  is  against  evidence,  where 
the  damages  are  under  20/.  The  rule  ought,  therefore,  to 
be  discharged. 

Wilde,  B. — I  am  of  the  same  opinion.     The  verdict  is 
impeached  on  the  general  ground  that  the  finding  of  the 
jury  in  favour  of  the  plaintiff  with  nominal  damages  is  in- 
consistent with   the   evidence,  inasmuch,  as   the  damage 
must  either  have  been  more,  or  there  was  no  cause  of 
action ;  and  it  has  been  contended  that,  where  this  is  the 
case,  the  Court  will  set  aside  the  verdict  and  grant  a  new  trial. 
I  cannot  subscribe  to  that  position.     Such  a  verdict  is  a 
result  of  trial  by  jury,  and  it  affords  no  ground  for  setting 
the  venlict  aside.      We  may,   however,   inquire   whether 
there  is  anything  which  shews  that  real  justice  has  not  been 
done.     With  a  view  to  test  this,  we  may  regard  the  case  as 
if  the  verdict  had  been  for  the  defendant,  and  ask  whether 
we  should  have  set  it  aside  if  it  had  been  so.   My  brother 
Bramwelly  who  tried  the  case,  is  not  dissatisfied  with  the 
verdict,  at  least  not  beyond  the  small  item  for  the  loss  of 
the  wine.     That  is  very  much  below  20/.      And,  therefore, 
inasmuch  as  we  should  not  have  set  aside  the  verdict  if  it 
had  been  returned  for  the  defendant,  I  think  we  ought  not 
to  interfere  on  the  application  of  the  plaintiff,  merely  on  the 
ground  that  he  has  recovered  nominal  damages. 

Bramwell,  B. — I  was  struck  with  the  argument  of  Mr. 
JameSf  that  if  in  former  times  the  jury  had  returned  such  a- 
verdict,  they  would  have  been  subject  to  an  attaint  But  on 
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referring  to  Com.  Dig.  lit.  "  Attaint"  (B),  I  find  that  would 
not  have  been  so;  for  it  is  there  laid  down,  that  an  attaint 
**  does  not  lie  if  the  damages  are  too  small."  I  should  have 
wished,  if  this  ease  had  been  of  greater  immediate  impor- 
tance, that  we  should  have  given  more  consideration  to  it, 
but  having  regard  to  the  smallness  of  the  damages,  I  think 
we  ought  not  to  interfere. 

Rule  discharged  (a). 

(a)  Reported  bj  W.  Marshall,  Esq. 


BiFFIN  V.  BiQNELL.  Feb.  4. 
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HE  declaration  was  for  board,  lodging,  washing  and  other  Where  a  hns- 
necessaries  supplied  by  the  plaintiff  to  and  for  the  defend-  to  his  wife 
ant's  wife,  at  his  request.  ^^T^b 

Plea.— Never  indebted.  ^^  ^™  *^** 

At  the  trial,  before  BramwelL  B.,  at  the  Middlesex  Sit-  awept  an 

allowance^ 

tings  in  last  Hilary  Term,  it  appeared  that  the  wife  of  the  which  is  paid, 

she  has  no 

defendant  had  left  his  house  under  the  following  circum-  authority  to 
stances : — For  some  months  previous  to  February,  1860,  she  cmS,  though 
had  become  addicted  to  habits  of  intemperance,  which  she  j^  inadequate. 
carried  to  such  an  excess  as  to  induce  an  attack  of  delirium  the  defend^-** 
tremens.     Her  reason  became  impaired  and  in  that  month  f"^  having 

^  been  confined 

she  was  consigned  to  a  private  lunatic  asyhim,  upon  the  ^  » lunatic 

.  .  .  .  .  asylum,  in 

report  of  two  medical  practitioners.     She  remained  in  the  consequence 

,       of  mental 

asylum  till  the  month  of  April  following,  when  she  was  dis-  disease 
charged,  cured.     Previous  to  leaving  the  asylum,  the  de-  intoxication, 
lendant  sent  a  person  to  her,  who,  by  his  authority,  told  her  ^ih charge' 
that  the  defendant  would  allow  her  twelve  shillings  a  week  andlft'^her 
to  live  apart  froai  him ;  and  that  if  she  would  not  agree  to  rwoveiy,  he 

*^  °  told  her  that 

unless  she 
consented  to  live  awaj  from  him  on  an  allowance  of  twelve  shillings  a  week,  she  should  bo 
sent  to  another  asylum ;  and  she  consented  to  the  proposed  arrangement : — Held,  no  duresK ; 
and  that  so  long  as  she  remained  away  and  the  allowance  was  paid  she  had  no  authority  to 
bind  him  for  necessaries  supplied  to  her. 
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1862.  accept  this  maintenance,  and  should  come  to  his  hoose,  he 
would  send  her  to  another  asylom.  She  did  agree  to  the 
terms  proposed,  and  upon  leaving  the  asjlaoi  went  to  live 
with  her  sister,  and  afterwards  took  apartments  in  the  pon- 
tiff's honse,  her  allowance  of  twelve  shillings  a  week  having 
been  regularly  paid  at  both  places.  The  plaintiff  claimed 
36iL  for  three  months'  board  and  lodging.  It  appeared  that 
the  defendant  was  a  publican ;  and  that  his  business,  though 
not  large,  was  profitable. 

The  learned  Judge  told  the  jury  that  if  the  defendant's 
wife  was  living  apart  from  her  husband  under  an  agreement 
by  which  she  was  to  receive  a  weekly  allowance,  which  was 
pud,  she  could  have  no  authority  to  pledge  his  credit,  and 
the  defendant  would  be  entided  to  their  verdict ;  but  that 
if  there  was  no  bargain,  and  her  residence  apart  from  her 
husband  was  enforced  by  him,  she  had  a  right  to  pledge  his 
credit  for  such  necessaries  as  were  proper  with  reference  to 
the  means  of  the  husband  and  his  position  in  life.   In  answer 
to  a  question  by  the  jury,  whether,  if  the  assent  of  the  wife 
to  the  agreement  was  obtained  by  the  threat  that  if  she  did 
not  consent  she  should  be  sent  to  another  asylum,  the  agree- 
ment would  be  binding  upon  her,  the  learned  Judge  said, 
that  if  that  were  so  the  agreement  would  not  be  binding, 
and  the  husband  would  be  liable.     The  jury  thereupon 
returned  a  verdict  for  the  plaintiff  for  25/. 

A  rule  was  subsequently  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  against  which 

H.  Matthews  shewed  cause — There  was  no  misdirection. 
It  being  admitted  that  if  the  wife  were  living  apart  under 
an  agreement  for  separate  maintenance  she  had  no  autho- 
rity to  pledge  her  husband's  credit,  it  became  material 
to  inquire  whether  such  an  agreement  existed.  With  re- 
ference to  that  point,  the  direction  was  proper,  that  if 


BlONELL. 


HILARY  VACATION,    25    VICT. 

tbe  wife  assented  under  the  coercion  of  a  threat,  that  if 
she  did  not  she  would  be  sent  to  a  lunatic  asjhim,  an  assent 
so  obtained  would  not  constitute,  as  against  her,  a  binding  ^  v- 
agreement.  There  was  evidence  that  the  allowance  was 
insufficient  in  relation  to  the  means  of  the  husband.  The 
principle  upon  which  the  Court  acted  in  Haulistan  v. 
Smyth  (a)  applies.  In  that  case  it  was  laid  down,  that 
where  a  wife  leaves  her  husband  under  such  an  apprehen- 
sion of  personal  violence  as  a  jury  shall  esteem  to  have  been 
reasonable,  her  husband  is  liable  for  necessaries  furnished 
for  her  support  In  the  present  case  the  jury  considered 
that  an  apprehension  reasonably  excited  by  the  threat, 
induced  the  wife  to  live  apart  on  the  condition  proposed. 

Denman  and  Laxton,  in  support  of  the  rule,  were  not 
called  upon  to  argue. 

Pollock,  C.  B. — There  was  nothing  in  the  language 
used,  or  in  the  circumstances  under  which  it  was  employed, 
amounting  to  any  species  of  duress.  It,  indeed,  appears  to 
me  to  have  been  little  more  than  telling  the  wife  what  would 
probably  be  the  consequence  if  she  af2;ain  returned  to  her 
husband.  The  rule  will,  therefore,  be  absolute  for  a  new  trial. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  was  held, 
in  Johnston  v.  Sumner  (&),  that  a  plaintiff,  seeking  to  recover 
for  necessaries  supplied  to  a  wife  living  apart  from  her  hus- 
band, must  shew  her  authority  to  bind  him.  That  if  she 
lives  apart  without  his  consent,  she  has  no  authority.  If 
with  his  consent  and  in  the  enjoyment  of  an  adequate 
provision,  she  has  no  authority.  A  doubt  was  expressed  in 
that  case  whether  she  would  have  authority  where  the  sepa- 
ration was  by  consent  and  there  was  no  adequate  provision, 
(a)  8  Bing.  127.  (6)  3  H.  &  N.  261. 
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I  think  the  doabt  was  unfounded,  and   this  case  shews 
it;    for  if  a  husband  consents   to  his  wife  living   apart 
from  him  on  the  terms  that  she  shall  not  bind  his  credit, 
that  consent  is  conditional;  and  if  she  does  not  perform 
such  condition  she  is  not  living  apart  with  his  consent. 
This  is  not  a  technical  or  artificial  view  of  the  case  ;  for,  a 
husband  may  well  say  **I  do  not  wish  you  to  go,  but  I  will 
not  coerce  you ;  I  cannot  support  you  apart  from  me,  if  joa 
cannot  keep  yourself  you  must  remain  with  me:  I  only 
consent  to  your  going  on  these  terms.*'    If  the  wife  left, 
not  agreeing  to  those  terms,  she  would  not  be  living  apart 
with  her  husband's  consent ;  and  it  is  the  same  if,  having 
gone  away  on  those  terms,  she  attempts  to  stay  away  on 
others.     If  so,  the  right  question  in  such  case  is,  was  the 
wife  justiBed  by  the  conduct  of  her  husband  in  leaving  him 
without  bis  consent;  if  not  justified,  did  he  agree  she  might 
pledge  his  credit?     If  that  be  so,  the  question  in  this  case 
was  not  properly  left  to  the  jtuy.     No  doubt  the  question, 
**  was  she  justified  by  his  conduct  in  leaving  against  his 
consent**?  is  nearly  the  same  as  that  submitted  to  the  jury. 
But  this  case  afibrds  an  example  of  the  advantage  of  putting 
a  question  in  the  right  form  of  words;  for  if  that  had  been 
done  there  could  have  been  no  doubt  of  the  answer,  that 
the  defendant's  conduct  did  not  justify  her  in  leaving  him 
against  his  consent     She  was  in  no  danger  of  any  unlawful 
act  or  wrong.    The  threat,  if  any,  was  not  of  anything  con* 
trary  to  law,  at  least  it  is  not  to  be  so  understood.     And 
even  were  it  otherwise,  in  my  opinion  the  peril  would  not 
have  amounted  to  duress  (a).    I  think,  therefore,  that  I  mis- 
directed the  jury;  and  that  this  rule  ought  to  be  absolute. 

Wilde,  B. — I  shall  say  nothing  with  regard  to  the  general 
principles  regulating  the  authority  of  a  wife,  and  the  liability 

(a)  2  Inst.  4S3. 
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of  a  husband,  where  they  are  living  separate;  but  confining 
myself  strictly  to  the  point  raised  in  this  case^  content  myself 
with  saying,  that  there  does  not  appear  to  me  to  have  been  9, 

anything  in  the  conduct  of  the  husband  amounting  to  duress; 
4ior  indeed,  anything,  either  in  the  terms  offered,  or  in  what 
was  said,  in  which,  under  the  circumstances,  the  husband 
was  not  justified. 

Rule  absolute  (a), 
(a)  Beported  by  W.  Marshall,  Esq. 


Foster  r.  Green.  •^«*.  6. 

XxPPEAL  from  the  Staffordshire  County  Court,  holden  The  mana^ 

of  the  plain- 

at  Wolverhampton.  tiff's  bank 

By  the  case  stated  on  appeal,  it  appeared  that  the  action  signature  of 

was  for  money  due  to  the  plaintiff  from  the  defendant,  and  ^\  cheque, 

paid  to  him  on  his  cheque ;   and  for  money  due  on  an  ^e^^  upon 

account  stated.  ^^  ^*;^  ^7  , 

the  defendant, 

At  the  trial,  in  the  County  Court,  it  appeared  that  the  imder  tiie  pre- 

xience  mau  u 

plaintiff  was  a  banker  at  Bilston,  and  carried  on  business  was  a  receipt 

(the  defendant 

under  the  name  of  John  Foster  and  Company.    The  mana-  being  unable 
ger  and  cashier  of  his  bank,  Thomas  Cross,  was  the  proprie-  then  paid  him 
tor  of  ironworks  in  the  neighbourhood.   The  defendant  was  of?iJo«mwith 
engaged  at  the  ironworks,  and  was  in  the  habit  of  receiving  ^^ue*^^  The 
payment  in  respect  of  the  ironworks  from  Thomas  Cross,  transaction 

*^  •'  *^  was  entered  in 

sometimes  at  the  ironworks  and  sometimes  at  the  bank.  In  the  books  of 

the  bimk  as  a 

the  month  of  November,  1859,  Thomas  Cross  was  indebted  loan  from  the 
to  the  defendant  on  account  of  the  ironworks  in  the  sum  fendant,  upon 
of  7021     On  the  11th  of  that  month,  the  defendant  applied  ^^^  ^atthe 
to  Cross  at  the  bank  for  payment  of  40/.  on  account,  l^i^^^^^ 
Cross  required  the  defendant  to  sign  a  document  which  ™^^^g^. 

the  defendant 
to  recover  back  the  money,  the  cheque  haying  been  obtained  bj  the  fraud  of  hia  agent. 
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1862.        ^®  ^^'^  ^^™  ^^^  ^  receipt;  and  the  defendant  iirho  was 
an  illiterate  roan,  and  unable  to  write  further  than  to 
sign  his  name,  signed  the  docament,  as  requested:  and 
Cross,  thereupon,  paid  him  the  money  out  of  a  bowl  in 
the  bank  till.    The  document  was  a  cheque  in  the  follow- 
ing form :— ''  Bilston,  Not.  1 1, 1859,  Messrs.  John  Foster 
and  Co.     Pay  to  myself  forty  pounds.    (Signed)  Joseph 
Green."    The  cheque  was  marked  by  a  son  of  Cros^  who 
was  a  clerk  in  the  bank,  with  the  word  *'  gold,"  and  the 
initials  of  his  name,  and  the  transaction  entered  in  the  bank 
books,  as  a  loan  to  the  defendant  from  the  bank,  the  defen- 
dant having  no  account  with  the  bank.  Cross  had  previously 
had  an  account  with  the  bank,  but  at  the  time  in  qnestioo, 
and  for  more  than  a  year  previously,  he  had  kept  no  such 
account     There  was  some  conflict  of  evidence  at  the  trial, 
as  to  whether  the  true  nature  of  the  transaction  was  Dot 
that  it  was  a  loan  from  the  bank. 

The  County  Court  judge  directed   the  jury  that  the 
question  for  their  consideration  was,  whether  the  40/.  was 
paid  to  the  defendant  as  a  loan  from  the  bank,  or  was  a 
payment  from  Cross  on  his  own  private  account     Tbe 
jury  returned  the  following  written  verdict: — "  We  are  of 
opinion,  that  Green  received  the  40L  from  Cross,  believing 
it  to  be  on  account  of  payment  of  a  larger  sum  of  money 
owing  from  Cross  to  Green,  and  that  he  signed  the  cheque 
believing  it  to  be  a  receipt  for  the  40/1"    The  judge  held 
that,  upon  this  finding,  the  verdict  must  be  for  the  defend- 
ant    The  plaintiflp  afterwards  moved  for  a  new  trial,  or  to 
enter  the  verdict  for  him,  which  the  judge  refused  to  grsnf, 
and  the  present  appeal  was  firom  such  refusal. 

Gray,  for  the  appellant — Upon  the  finding  of  the  juij' 
the  verdict  ought  to  have  been  entered  for  the  plaintiff,  ^^ 
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not  for  the  defendant.    The  cashier  of  the  bank  had  no 
authority  to  pay  his  private  debt  with  the  banker  8  money. 
When  it  is  once  established  that  he  took  a  specific  sum  of 
the  money  belonging  to  the  plaintiff,  and  without  his  autho- 
rity gave  it  to  the  defendant,  a  case  is  made  out  entitling 
the  plaintiff  to  recover  back  that  money ;  and,  if  the  parti- 
cular coin  could  be  identified,  trover  would  lie  for  it  in  the 
same  way  as  it  would  if  the  plaintiff's  watch  had  been  given 
by  Cross  to  the  defendant.     Ortan  v.  Butler  (a)  does  not 
militate  against  this  view.     There  the  Court  held  that  a 
declaration  alleging  that  a  sum  of  money  had  been  received 
by  the  defendant  to  the  plaintiff's  use,  and  that  the  defend- 
ant had  converted  and  disposed  thereof  to  his  own  use,  was 
bad.     But  that  decision  proceeded  on  the  ground  that  the 
count  was  not  referable  to  any  known  form  of  action ;  and 
it  is  not  inconsistent  with  the  judgment  of  the  Court  that 
trover  will  lie  where  the  money  b  identified. — Secondly,  the 
defendant  contributed  by  his  laches  in  signing  the  cheque 
to  the  fraud  effected  by  Cross  in  applying  the  bank  money. 
The  banker  was  innocent  of  any  default  or  negligence ;  and 
the  principle,  that  where  a  question  arises  between  two 
persons  as  to  who  shall  bear  a  loss  resulting  from  the  fraud 
of  a  third,  the  one  who  has  been  guilty  of  negligence  shall 
suffer,  applies  in  this  case,  and  entides  the  banker  to  recover 
back  the  money:  YounffY,  Grote{b\ — Thirdly,  the  cheque 
was  given  to  the  bank  as  a  document  which  purported  to 
be  a  security  for  money  lent  to  the  defendant ;  the  money 
was  in  fact  the  banker's  money;  and  the  banker  is  in  the 
same  position,  with  relation  to  it,  as  the  bona  fide  holder 
for  value  of  a  bill  of  exchange  which  has  been  obtained  by 
a  fraud  committed  on  the  maker. 

/.  E.  Dams,  for  the  respondent,  was  not  called  upon  to  argue, 
(a)  5  B.  &  Aid.  652.  (a)  4  Bing.  253. 
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Pollock,  C.  B. — We  are  all  agreed  that  our  judgment 
ought  to  be  for  the  respondent.  The  jury  have  found  that 
the  manager  of  the  plaintiff's  bank  obtained  the  signature 
of  the  defendant  to  the  cheque,  by  a  false  representation 
that  it  was  a  receipt  for  the  money  he  was  about  to  pay  him 
on  account  of  a  debt  due  from  himself,  and  that  the  defen- 
dant, relying  upon  this  representation,  signed  the  document 
I  am  of  ^opinion,  that  the  banker,  whose  manager  has 
brought  about  this  state  of  things,  is  not  entitled  to 
maintain  an  action  for  the  recovery  of  the  money,  either 
as  money  received  to  his  use,  or  in  trover.  lie  cannot 
say,  that  he  is  in  the  position,  as  regards  the  defendant, 
of  an  innocent  sufferer  by  the  fraud  of  a  third  party,  since 
it  was  his  own  agent  by  whom  the  fraud  was  committed. 

Bramwell,  B. — The  law  applicable  to  this  case  is  not 
open  to  much  doubt.  If  the  defendant  had  taken  a  cheque 
signed  by  himself  to  the  bank,  and  upon  presenting  it  had 
received  the  money,  he  would  unquestionably  have  been 
liable  to  the  banker  in  respect  of  the  money  so  received, 
whether  he  knew  that  he  had  signed  a  cheque  or  not,  and 
though  he  may  have  been  ignorant  of  the  nature  of  the 
document.  It  is,  I  thinic,  equally  clear,  that  if  he  received 
payment  from  Cross,  the  cashier,  of  a  debt  due  to  him  from 
Cross,  and  the  latter  paid  him  with  the  banker^s  money, 
that  would  not  make  him  responsible  to  the  banker  for  the 
return  of  the  money,  if  he  were  innocent  of  all  knowledge, 
that  the  money  was  other  than  his  debtor*s  money.  Suppose 
the  facts  had  been,  that  Cross  had  taken  the  money  from 
the  till,  and  paid  his  debt  with  it  outside  the  bank,  it  could 
not  be  contended  that  the  money  might  be  recovered  back* 
But,  admitting  that  the  defendant  saw  Cross  take  the  money 
out  of  the  till,  that  makes  no  difference,  if  the  defendant  bad 
reasonable  ground  for  supposing  and  did  suppose  that  Cross 
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had  a  right  to  do  it;  and»  having  regard  to  the  position 

of  Cross  in  the  bank,  there  was  nothing  in  his  so  doing 

Foster 

calculated  to  excite  any  suspicion  of  dishonesty  or  fraud.  »• 

Gkbeh. 
I  take,  therefore,  these  two  propositions  to  be  true :  one, 

that  if  the  defendant  had  presented  at  the  bank  a  cheque, 
signed  bj  himself,  to  a  clerk  not  connected  with  any  fraud 
in  relation  to  it,  and  had  got  the  money,  his  ignorance  of 
the  nature  of  the  document  would  not  protect  him  against 
responsibility  to  the  banker:  the  other,  that  payment  by 
the  cashier  at  the  bank  with  money  from  the  till,  was  not 
of  itself  such  an  act  as  to  affect  the  defendant  with  know- 
ledge that  the  cashier  was  paying  his  debt  with  the  banker's 
money.  Then  the  facts  are,  that  the  defendant  having  a 
debt  against  Cross,  received  from  him  payment  in  money 
which  the  defendant  believed  to  be  the  money  of  Cross, 
and  that  the  cheque  was  obtained  from  the  defendant  by 
a  fraud  committed  by  the  agent  of  the  plaintiff.  Under 
these  circumstances,  I  am  of  opinion  the  plaintiff  can  neither 
follow  the  money,  nor  recover  against  the  defendant  in 
respect  of  the  cheque. 

Channell,  B.— I  also  think  that  our  judgment  ought  to 
be  for  the  respondent.  We  have  the  written  finding  of  the 
jury,  and  to  whatever  interpretation  it  may  be  open,  it  is. 
not  competent  to  the  appellant  to  contend  that  it  is  against 
evidence. .  The  first  point  which  has  been  raised  by  Mr. 
Gray  is,  whether  the  direction  of  the  Judge,  in  leaving  to 
the  jury  the  question  whether  the  40/.  was  paid  to  the 
defendant  as  a  loan  firom  the  bank,  or  was  a  payment  from 
Cross  on  his  private  account,  was  correct.  I  think  that 
was  the  proper  question  to  leave,  and  that  no  objection  can 
be  raised  on  that  ground.  Then  taking  the  direction  as 
right,  what  was  the  effect  of  the  finding  ?  The  jury  say, 
**  We  are  of  opinion  that  Green  received  the  40/.  from ' 
Cross  believing  it  to  be  on  account  of  payment  of  a  larger 
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1862.  sum  of  money  owing  from  Cross  to  Green,  and  that  he 
signed  the  cheque  belieTing  it  to  be  a  receipt  for  the  40/." 
This  negatives  the  supposition  that  the  money  was  received 
as  a  loan  from  the  bank,  and  affirms  that  it  was  in  payment 
of  Cross's  debt* 

Then  is  there  any  reason  for  ordering  the  judgment  to 
be  entered  for  the  appellant  on  the  ground,  that  the  finding 
shews  a  state  of  circumstances  which  entitles  the  plaintiff 
to  recover  the  money.  I  was  at  first  inclined  to  think 
that  the  case  fell  within  the  authority  of  Ytmng  v.  GroU; 
and  that  it  might  be  said  that,  however  innocent  the 
defendant  may  have  been  of  any  negligence  (for  being 
an  illiterate  man  he  merely  signed  a  document  which  he 
was  unable  to  read,  upon  the  representation  of  the  person 
from  whom  he  was  receiving  payment  that  it  was  a  receipt)^ 
yet  he  had  enabled  Cross  to  put  the  cheque  into  the  banker's 
drawer,  and  by  this  means  to  conceal  fi'om  him  the  misap- 
plication of  the  money.  But  having  rq;ard  to  all  the  fiusts, 
and  taking  into  consideration  that  Cross  was  the  mani^r 
of  the  bank,  and  that  he  took  advantage  of  the  defendant's 
inability  to  read  as  a  means  to  commit  the  fraud,  I  think 
the  banker  is  not  in  the  position  of  an  entirely  innocent 
third  party ;  that  Young  v.  GroUf  therefore,  does  not  ap|dy, 
and  that  our  judgment  ought  to  be  for  the  respondent. 

Wilde,  B« — I  am  of  the  same  opinion.  The  first  point 
was,  that  there  is  no  distinction  between  money  and  any 
other.chattel  in  respect  of  the  ability  of  the  owner  to  follow 
it  in  the  hands  of  a  third  person,  where  it  has  been  taken 
dishonestly  out  of  the  owner's  possession.  There  is  no 
case  supporting  such  a  contention,  and  it  is  opposed  to  the 
characteristic  peculiarity  of  money,  which  distinguishes  it 
firom  other  chattels,  namelyi  that  it  is  the  highest  degree  of 
currency. 

It  was  contended,  secondly,  that  the  plaintiff  was  entitled 
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to  recover  because  the  case  was  one  in  which  a  fraud  had 
been  committed  by  an  intermediate  person,  bj  which  one 
of  two  innocent  persons  must  suffer,  and  that  one  of  these 
persons  had  by  his  negligence  afforded  the  opportunity  of 
committing  the  fraud,  and  therefore  that  the  loss  ought 
to  fall  upon  him.  No  doubt  can  be  entertained  of  the 
soundness  of  the  principle  upon  which  Young  v.  Grate 
proceeded ;  but  the  present  case  does  not  fall  within  it,  for 
having  regard  to  the  position  in  life  of  the  defendant,  and 
his  inability  to  read,  there  was  no  culpable  negligence 
in  his  signing  a  document  represented  to  be  a  receipt. 
Further,  the  intermediate  person  by  whom  the  fraud  was 
committed  was  the  plaintiff's  own  agent,  and  I  should  doubt 
whether  this  fact  would  not  counterbalance  negligence  on 
the  part  of  the  defendant,  if  such  had  been  proved. 

The  third  point  urged  by  Mr.  Gray  was  that,  the  defend- 
ant having  signed  the  cheque,  the  banker  is  in  the  same 
position  with  relation  to  it,  as  the  bon&  fide  holder  of  a  bill 
of  exchange  for  which  he  has  given  value  is  in  with  relation 
to  the  bill;  and  that  it  is  not  competent  to  the  defendant, 
as  against  him,  to  set  up  fraud.  There  is,  however,  this 
difference;  the  cheque  has  never,  as  would  be  the  case 
with  a  bill,  been  passed  into  the  hands  of  a  third  person. 
The  plaintiff  seeks  to  fix  the  defendant  with  liability  in 
respect  of  one  transaction,  and  upon  facts  which  occurred 
at  the  same  time,  and  by  which  his  agent  fraudulently 
carried  out  his  design.  The  plaintiff's  claim  is  in  respect 
of  that  transaction,  and  that  alone.  He  cannot  at  the  same 
time  adopt  that  transaction,  and  disavow  the  fraud  of  his 
agentj  by  means  of  which  alone  it  was  effected. 

Appeal  dismissed  (a), 
(a)  Beported  by  W.  Marshal],  Esq. 
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^^'  ^-  Philpott  v.  Adams. 

A  plea  of  nul     J^  HE  declaration  alleged  that  the  plaintiff,  to  wit,  at  the 

tie!  record  to  °  .         •  .     -      t 

an  action  upon  Supreme  Court  of  the  Colony  of  Victoria,  and  within  the 

the  judgment  , 

of  a  colonial  jurisdiction  of  the  said  Court,  heretofore,  to  wit,  on  the  19th 
day  of  December,  a.d.  1860,  by  the  judgment  of  the  said 
Court,  recovered  against  the  said  defendant  the  sum  of  7871 
155.  5cf.,  and  also  6/1 13^.  for  his  costs,  making  together  the 
sum  of  794/.  8jr.  5dLy  whereof  the  defendant  was  convicted, 
as  by  the  record  and  proceedings  thereof  remaining  in  the 
said  Supreme  Court  of  the  said  Colony  of  Victoria  fully 
appears:  and  that  the  plaintiff  had  not  obtained  any  exe- 
cution or  satisfaction  of  the  said  judgment. 

Pica.— That  there  is  no  such  record  in  the  said  Court  as 
in  the  declaration  alleged. 

Demurrer  and  joinder  therein. 

G.  Evans,  for  the  plaintiff.— The  plea  is  bad.  A  plea  of 
nul  tiel  record  is  not  applicable  to  a  declaration  on  a  foreign 
judgment.  In  Walker  v.  Witter  (a),  where  the  action  was 
on  a  judgment  of  the  Supreme  Court  of  Jamaica  and  the  de- 
fendant pleaded  nul  tiel  record,  the  Court  held  that  the  plea 
was  bad.  Lord  Mansfield  there  said: — "  The  question  was 
brought  to  a  narrow  point,  for  it  was  admitted  on  the  part 
of  the  defendant  that  indebitatus  assumpsit  would  have  Iain, 
and  on  the  part  of  the  plaintifls,  that  the  judgment  was 
only  prim&  facie  evidence  of  the  debt.  That  being  so, 
the  judgment  was  not  a  specialty,  but  the  debt  only  a  simple 
contract  debt,  for  assumpsit  will  not  lie  on  a  specialty.''  And 
Buller,  J.,  added,  *<  As  to  the  point  that  the  judgment  is  not 
a  record,  and  that  the  defendant  must  have  judgment  on 

(a)  1  Doug.  1. 
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the  plea  of  nul  tiel  record,  there  is  no  foundation  for  it,       1862. 

because  it  is  stated  to  be  a  judgment  of  a  Court  in  Jamaica* 

As  such,  it  is  to  be  tried  by  the  country  (as  it  might  have 

been  in  this  case  on  the  nil  debet,)  and  not  by  the  Court. 

The  prout  patet  per  recordum  in  the  declaration  is  absurd, 

and  may  be  rejected,  and  the  plea  of  nul  tiel  record  is  a 

mere  nullity." 

C  G.  Merewether^  for  the  defendant — A  judgment  of  the 
Supreme  Court  of  Victoria  is  the  judgment  of  a  Court  which 
is  created  a  Court  of  record  by  act  of  parliament,  9  Gea  4, 
c.  83.  It  is  not,  therefore,  a  foreign  Court,  and  the  plea 
of  nul  tiel  record  applies.  [Wilde^  B. — ^In  The  Bank 
of  Australasia  ▼.  Nias  (a),  the  judgment  of  the  Court  of 
Queen's  Bench  proceeded  entirely  on  the  ground  that  the 
judgment  of  the  Supreme  Court  of  New  South  Wales,  upon 
which  the  action  was  brought,  was  the  judgment  of  a  foreign 
Court  Ckannell,  B. — In  arguing  that  case,  I  endeavoured 
to  draw  a  distinction  between  a  foreign  possession  acquired 
by  conquest,  and  a  settlement  of  colonists,  but  Lord  Campbell 
said  that  made  no  difference.]  It  is  no  objection  to  the 
plea  that  the  issue  must  be  proved  by  an  examined  copy, 
and  not  by  the  production  of  the  record  itself.  In  Collins 
V.  Mathew  (ft)  debt  was  brought  upon  a  judgment  recovered 
in  Ireland.  The  defendant  pleaded  nul  tiel  record,  and 
concluded  with  a  verification.  The  Court  held  that  the 
plea  ought  to  have  concluded  to  the  country,  "for  though 
the  Irish  judgment  be  a  record,  yet  being  only  proveable  by 
an  examined  copy  on  oath,  the  verity  of  the  evidence  could 
only  be  tried  by  a  jury,  and  not  by  the  Court,  and,  therefore, 
the  conclusion  should  have  been  to  the  country." — Secondly, 
the  plea  is  an  informal  traverse  of  the  existence  of  the  judge- 
ment alleged  to  have  been  recovered,  but  it  is  not  bad  on 
(a)  16  Q.  B.  717.  (5)  6  East,  473. 

VOL.  TIL — V.  8.  VMM  SXCS. 
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1862.  demurrer.  If  the  word  '^judgment'*  were  frabBtitnted  for 
*'  record,"  the  plea  would  be  good,  but  the  use  of  the  one 
word  instead  of  the  other  does  not  vitiate  the  plea. — Thirdly, 
since  the  Common  Law  Procedure  Act,  the  defendant  is  at 
liberty  to  traverse  any  material  allegation  in  the  declaration, 
notwithstanding  it  may  be  included  in  the  general  issue. 
The  allegation  with  respect  to  the  existence  of  a  record 
of  the  judgment  is  material,  because  the  plaintiff  could  not 
shew  that  there  is  a  judgment  without  shewing  that  there 
is  a  record. 

Pollock,  C.  B. — ^The  plaintiff  is  entitled  to  judgment. 
The  declaration  is  upon  a  judgment  recovered  in  a  colonial 
Court,  and  the  allegation  traversed  is  immaterial  and  sur- 
plusage. 

Brauwell,  B. — I  am  of  the  same  opinion.  The  decla- 
ration would  have  been  good  without  the  traversed  allegation, 
and  the  plea  does  not  amount  to  a  denial  of  the  judgment 
having  been  recovered,  but  only  to  a  denial  of  the  exis- 
tence of  such  evidence  of  it. 

Chamnell,  B. — It  has  been  admitted  that  the  allegation 
of  a  judgment  having  been  recovered  in  the  Supreme  Court 
of  Victoria,  would  be  put  in  issue  by  a  plea  of  never  in- 
debted. But  the  question  arises,  upon  this  demurrer,  whether 
a  traverse  of  there  being  a  record  of  such  judgment  is  a  good 
plea.  It  is  open  to  a  defendant  to  traverse  a  particular 
fact,  although  it  might  have  been  included  in  the  general 
issue,  provided  it  be  material.  The  question  is,  whether 
this  is  a  traverse  of  a  material  fact.  The  declaration  would 
have  been  good  although  it  contained  no  reference  to  the 
record.  The  prout  patet  per  recordum  in  the  declaration 
is  mere  surplusage  and  cannot  be  traversed. 
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W1LDB9  B. — The  traversed  allegation  is  a  mere  statement  1862. 

of  the  mode  in  which  the  plaintiff  intends  to  prove  his  ^^"^^"^^ 

*                                       *  Fhilpott 

judgment  v. 

Aduis. 
Judgment  for  the  plaintiff. 


POPHAM  V,  PlCKBUBN.  Feb.  13. 

JLaIBEL. — ^The  declaration-  stated,  that  the    defendant  If  a  report 

falsely  and  maliciously  printed  and  published  of  the  plaintiff,  dical  o^cer  of' 

in  relation  to  his  trade  and  business  of  a  chemist  and  druggist,  ^^^^y  ^^, 

in  a  newspaper  called  "  The  Clerkenwell  News,"  the  words  ^  ^^^^^ 

following,  that  is  to  say :— '*  I  communicated  some  time  P?^  -^^^ 

"^  Management 

since  with  the  Kegistrar-General  upon  the  giving  of  false  Act  (18  &  19 

^  Vict.  c.  120), 

medical  certificates  by  Mr.  Popham  of  Exmouth  Street''  contains  libel- 
(meaning  the  plaintiff).   <*  The  Registrar  has  requested  the  a  newspaper 
district  Registrar  to  warn  this  person.     I  beg,  however,  to  not^viieged 
advise  the  vestry  to  communicate  with  the  Secretary  of  jj^^ough"*^ 
State,  so  that  a  prosecution  for  forgery  may  be  instituted.  ^^^^^^^ 
It  is  most  important  to  the  welfare  of  this  district  that  this  «r^^**~k 

w  neiuer,  aner 

proceeding  be  put  a  decisive  stop  to."     Whereby  the  plain-  the  publica- 

tiou  of  such  a 

tiff's  credit  and  reputation  were  damaged,  and  the  plaintiff  report  bj 
was  injured  in  his  trade  and  business  of  a  chemist  and  boaid,  itis 
druggist,  and  lost  the  custom  of  divers  customers.  others  to  re- 

Plea  :  not  guilty. — There  were  alsa  pleas  of  justification  ^  without^^* 
on  the  ground  that  the  alleged  libellous  matter  was  true. —  ^^^^^ 
Issues  thereon. 

At  the  trial,  before  Wilde,  B.,  at  the  Middlesex  Sittings, 
in  Trinity  Term^  1861,  it  appeared  that  the  plaintiff  was  a 
chemist  and  dru^ist,  carrying  on  business  in  Exmouth 

Street,  Clerkenwell ;  and  that  the  defendant  was  the  regis- 

•  

tered  proprietor  of  a  newspaper  called  *<The  Clerkenwell 

News,"  which  was  published  twice  a  week,  at  the  price  of 

M  M  M  i» 


892  BXCHEQUBB  BSPOKIB. 

1862.       one  halfpenny,  and  had  a  large  circulation  in  the  district 

^^""^      The  libel  was  published  in  the  defendant*s  newspaper  on 

».  the  27th  February,  1861,  in  an  article  purporting  to  be  a 

report  of  the  proceedings  of  the  parish  vestry.     The  article 

was  headed  as  follows:-* 

*'  Clbrkenwell  Vestry  Board. 

''The  usual  Board  was  held  on  Thursday  week;  Mr. 
Commissioner  Webb  in  the  chair.  The  minutes  of  the 
previous  meeting  were  read  and  confirmed.**  Then  followed 
an  account  of  the  business  transacted,  under  different  head- 
ings, such  as  ''Financial  Statement,"  "Charge  of  the 
Imperial  Gas  Company,**  "Metropolitan  Board's  Precept 
for  its  own  Expenses,**  &c.  Under  the  head  "  Medical 
Ofl5cer*s  Report,**  was  the  libel  set  out  in  the  declaration, 
which  formed  a  portion  of  the  report  of  Dr.  GriflBth,  the 
Medical  OflScer  of  Health  to  the  Vestry  Board,  in  pur- 
suance of  the  Metropolis  Local  Management  Act  (18  &  19 
Vict.  c.  120).  It  was  admitted  that  the  defendant*s  publi- 
cation was  a  correct  report  of  the  document  read  at  the 
Vestry  Board.  The  defendant  gave  evidence  in  support 
of  the  pleas  of  justification. 

It  was  contended  on  behalf  of  the  defendant,  that  he  was 
privileged  in  publishing  the  report  by  the  Metropolis  Local 
Management  Act  The  learned  Judge  ruled  that  the 
publication  was  not  privileged;  and  a  verdict  was  found 
for  the  plaintiff  with  25/.  damages,  leave  being  reserved  to 
the  defendant  to  move  to  enter  the  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  the  publication  was 
privileged. 

Parry 9  Seijt.,  in  the  same  Term,  obtained  a  rule  nisi  ac- 
cordingly; against  which 

Montagu  Chambers  and  Hance  shewed  cause  in  last 
Michaelmas  Term  (Nov.  14).— First,  the  publicatioD  of  die 
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libel  is  not  privileged  under  the  Metropolis  Local  Manage^ 
ment  Act  Although  it  is  the  duty  of  the  Medical  OflBcer 
of  Health  to  make  a  report  to  the  Vestry  Board,  the  defend- 
ant  had  no  right  to  give  publicity  to  the  libellous  matter 
by  publishing  it  in  his  newspaper*  The  132nd  section  (a)  of 
the  Metropolis  Local  Management  Act,  requires  every 
vestry  and  district  Board  to  appoint  a  Medical  Officer  to 
inspect  and  report  periodically  on  the  sanatory  condition  of 
the  parish.    The  198th  section  (b)  requires  the  vestry  in 


1862. 

FOPHAX 

V. 

FiCKBUBV. 


(a)  Sect  132.— ••Erery  vestry 
and  district  board  shall  from  time 
to   time    appoint   one   or  more 
legally  quidified  medical  practi- 
tioner or  practitioners  of  skill  and 
experience  to  inspect  and  report 
periodically  upon    the  sanatory 
condition  of  their  parish  or  dis- 
trict, to  ascertain  the  existence  of 
diseases,  more  especially  epide- 
mics increasing  the  rate  of  mor- 
tality, and  to  point  out  the  exist- 
ence of  any  nuisance  or  other  local 
causes  which  are  likely  to  origi- 
nate and  maintain  such  diseases, 
and  injuriously  affect  the  health 
of  the  inhabitants,  and  to  take 
cognizance   of  the  fact  of  the 
existence  of  any  contagious  or 
epidemic  diseases,  and  to  point 
out  the  most  efficacious  mode  of 
checking  or  preventing  the  spread 
of  such  diseases,  and  also  to  point 
out  the  most  efficient  mode  for  the 
rentilation  of  churches,  chapels, 
schools,  lodging  houses,  and  other 
public  edifices  within  the  parish 
or  district,  and  to  perform  any 
other  duties  of  a   like   nature 
which  may  be  required  of  him  or 
them;    and  such   persons  shall 
be  called  *  Medical  Officers  of 
Health,'  and  it  shall  be  lawful  for 


the  vestry  or  board  to  pay  to 
erery  such  officer  such  salary  as 
they  think  fit,  and  also  to  remove 
any  such  officer  at  the  pleasure  of 
such  vestry  or  board.** 

(b)  Ammal  ReporU, 
Sect  1 98. — "  Every  such  vestry 
as  aforesaid  and  district  board 
shall  in  the  month  of  June  in 
every  year,  cause  to  be  printed 
the  said  account  in  abstract  and 
summary  statement  for  the  pre- 
ceding year,  relating  to  such 
yestry  or  board,  and  also  make  or 
cause  to  be  printed  therewith  a 
report  of  their  proceedings  in  the 
execution  of  this  Act,  and  of  the 
works  commenced  and  completed 
respectively  in  the  preceding  year 
by  such  vestry  or  board,  and  the 
works  remaining  in  progress  at 
the  termination  of  such  year,  and 
also  of  any  proceedings  taken  by 
them  or  under  their  authority  in 
the  preceding  year,  in  pursuance 
of  any  regulations  of  the  Greneral 
Board  of  Health  for  the  time  be- 
ing in  force  or  otherwise,  for  the 
removal  of  nuisances,  or  the  im- 
provement of  the  sanitary  condi- 
tion of  their  p.rish  or  district ; 
and  to  every  such  report  there 
shall  be  appended  a  copy  of  every 
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1862.        ^®  month  of  June  to  send  a  copy  of  the  reports  to  the 
V"^"^^      Metropolitan  Board  of  Works,  and  to  deliver  copies  to  any 
V.  person  on  payment  of  2d.  each  copy.    That  is  a  pablication 

in  pursuance  of  a  duty,  and  does  not  justify  the  defendant 
in  publishing  the  report  in  February  for  one  halfpenny. 
[Pollock,  C.  B. — The  legislature  has  rendered  it  imperative 
on  the  vestry  to  publish  the  reports:  then  can  it  be  a  crime 
for  any  one  to  publish  that  which  the  legislature  says  shaU 
be  published  ?]  A  publication  of  the  libel  at  the  time  and 
in  the  manner  authorized  by  the  Act  would  be  privileged, 
but  the  defendant  has  no  right  to  publish  it  at  a  different, 
or  at  any  time.  The  plaintiff  would  have  had  an  oppor- 
tunity of  contradicting  or  explaining  the  imputation  con- 
tained in  the  report  before  its  publication  by  the  vestry,  had 
it  not  been  for  the  defendant's  act  The  plaintiff  might  ha?e 
satisfied  the  Medical  Officer  of  Health  that  he  was  mistaken, 
and  he  would  then  have  made  another  report  correcting  the 
error. — Secondly,  the  defendant  is  not  justified  on  the  ground 
that  his  publication  was  a  correct  report  of  the  document 
read  at  the  Vestry.  The  privilege  is  confined  to  a  report 
of  proceedings  in  Courts  of  Justice.  A  member  of  parlia- 
ment is  not  privileged  in  publishing  in  a  newspaper  the 

report  made  to  such  vestry  or  count  in  abstract,  statement,  and 
board  during  the  preceding  year  report  by  any  rate-payer  in  their 
by  the  officer  or  officers  of  health  parish  or  district,  without  pay* 
for  their  parish  or  district ;  and  ment,  at  all  reasonable  times,  and 
every  such  vestry  and  board  shall,  shall  also  permit  the  like  inspec- 
in  the  said  month  of  June,  send  a  tion  by  the  public  generally,  of 
copy  of  every  such  account  in  such  list  of  officers ;  and  copies  of 
abstract,  statement,  and  report,  such  account  in  abstract,  state- 
together  with  a  printed  list  of  the  ment  and  report,  and  list  of  offi- 
names  and  addresses  of  the  mem-  cers,  shall  be  deliyered  to  any 
bers  of  such  vestry  and  board,  person  applying  for  the  same,  on 
and  of  their  officers,  to  the  Me-  payment  of  such  reasonable  sums, 
tropolitan  Board  of  Works ;  and  not  exceeding  twopence  for  each 
every  vestry  and  district  board  copy,  as  may  be  fixed  by  such 
shall  permit  inspection  at  their  vestry  or  boiurd  in  this  behalf." 
office  of  a  copy  of  any  such  ac- 
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report  of  a  speech  delivered  by  him  in  the  House  of  Com*       1862. 
monsy  if  it  contains  libellous  matter,  although  the  publication       )j^     ^ 
be  a  correct  report  of  such  speech,  and  he  made  it  in  oonse-  v. 

quence  of  an  incorrect  report  having  appeared  in  that  and 
other  newspapers:  Bex  v..  Creevey  (a),  Bex  v.  Lord  Abing^ 
dan  (&).  There  has  been  no  iteration  in  the  doctrine  there 
laid  down :  Lewie  v.  Levy  (c).  It  is  impossible  to  contend 
that  the  Clerkenwell  Vestry,  as  a  public  body,  are  entitled 
to  any  greater  privilege  than  the  House  of  Commons,  or 
that  it  is  more  important  to  the  public  that  the  proceedings 
of  the  former  should  be  published  than  those  of  the  latter. 
The  parliamentary  privilege  is  clear,  and  applies  to  all  other 
bodies  in  the  State  where  freedom  of  speech  is  necessary; 
but  there  is  no  authority  that  .any  person  who  happens  to 
be  present  at  a  debate  may  publish  for  his  own  benefit  what- 
ever is  spoken^  however  injurious  to  an  individual.  J7avt- 
son  V.  Duncan  (d)  has  been  supposed  to  have  infracted  this 
rule,  but  it  has  not.  There  Wightman^  J.,  said  :<—*' Prima 
facie  it  is  actionable  to  publish  a  repetition  of  what  is  in- 
jurious to  another  unless  justified  by  truth,  or  by  its  being 
a  &ir  report  of  what  has  been  said  in  a  public  judicial  pro- 
ceedings not  ex  parte ;  or,  it  may  be,  in  parliament"  In 
Hoare  v.  Siherlock  (e),  Maule,  J.,  limited  the  privilege 
to  '^  a  fair  account  of  proceedings  in  a  Court  of  Justice, 
not  being  ex  parte,  but  in  the  hearing  of  both  parties."  In 
Lewis  V.  Levy  (c),  which  decided  that  a  fair  and  correct 
report  of  proceedings  before  a  magistrate  was  privileged, 
it  was  held  that  the  privilege  did  not  extend  to  a  report 
which  contained  commentaries  reflecting  on  the  parties 
whose  names  appeared  in  it  According  to  the  authority  of 
Cook  V.  WHdee  (/),  if  the  action  had  been  brought  against 

(a)  1  M.  k  Sel.  273.  (d)  7  E.  &  B.  229. 

(6)  1  Eep.  226.  (e)  9  C.  B.  20. 

(c)  E.  B.  &  E.  537.  (/)  5  E.  &  B.  328. 
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1862.  ^b®  Medical  Officer,  he  would  not  have  been  protected  by 
the  statute,  because  he  exceeded  his  duty  in  imputbg 
forgery  to  the  plaintiff. 

Parry,  Seijt,  and  Beasley,  in  support  of  the  rule. — ^The 
defendant  was  justified  under  the  Metropolis  Local  Manage- 
ment Act  in  publishing  this  report.  The  Vestry  is  a  public 
body,  having  public  duties  to  perform;  they  are  elected 
annually  by  the  rate-payers,  and  as  regards  the  parish,  are 
in  the  same  position  as  the  Parliament  with  respect  to  the 
United  Kingdom.  The  duties  of  the  Medical  Officer  of 
Health  are  prescribed  by  the  Act,  and  if  he  has  good  reason 
for  believing  that  an  unqualified  medical  practitioner  has 
given  a  false  certificate  of  the  cause  of  death,  he  is  bound 
to  communicate  that  fact  in  his  report  to  the  Vestry.  Such 
a  communication,  made  bonft  fide  and  without  malice,  is 
privileged.  Then,  the  Medical  Officer  being  privileged  in 
making  the  report,  and  the  vestry  being  not  only  privileged, 
but  required  by  the  legislature  to  publish  it,  on  what  ground 
can  the  defendant  be  liable?  [Bramwell,  B. — Are  the 
Vestry  bound  to  publish  a  scurrrilous  and  impertinent  re- 
port :  have  they  no  discretion  ?]  The  Act  is  in  its  terms 
imperative.  The  defendant  has  merely  published  in  Feb- 
ruary and  sold,  at  a  cheaper  rate,  a  report  which  the  Vestiy 
would  have  published  in  June.  [fFilde,  6. — Though  the 
defendant  might  be  privileged  in  publishing  the  report 
after  it  was  made  public  by  the  Vestry,  it  does  not  follow 
that  he  is  justified  in  publishing  it  before.]  The  report  was 
made  public  when  it  was  read  at  the  vestry  meeting.  Any 
one  of  the  rate-payers  was  at  liberty  to  inspect  it  before  June, 
and  if  he  had  repeated  the  libellous  matter  in  the  presence 
of  other  persons,  would  he  have  been  liable  to  an  action  ? 
{Wilde,  B. — Is  there  any  case  in  which  the  privilege  con- 
tended for  has  been  conceded  except  to  the  proceedings  of 
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judicial  tribunals  ?]  In  Rex  v.  Wright  (a),  the  Court  of  1862. 
King's  Bench  refused  to  grant  a  criminal  information  against 
a  bookseller  for  printing  a  report  of  the  House  of  Commons, 
which  reflected  on  the  character  of  an  individuaL  That 
decision  proceeded  on  the  ground  that  it  was  of  advantage 
to  the  public,  and  even  to  the  legislative  bodies,  that  true 
accounts  of  proceedings  in  parliament  should  be  generally 
circulated.  The  reason  equally  applies  to  the  publication 
of  the  proceedings  of  a  Vestry.  Davison  y.  Duncan  (b) 
is  distinguishable,  for  the  **  public  meetings"  there  men- 
tioned are  laige  assemblies  of  the  public,  not  the  meetings 
of  a  Vestry  constituted  under  the  authority  of  an  act  of 
parliament.  In  Delany  v.  Jones  (c).  Lord  Ellenborougk 
ruled  that,  though  that  which  is  spoken  or  written  may 
be  injurious  to  the  character  of  the  party,  yet  if  done  bon& 
fide,  as  with  a  view  of  investigating  a  fact  in  which  the 
party ]making  it  is  interested,  it  is  not  libellous.  It  is  for 
the  interest  of  the  public,  that  the  medical  report  of  a 
populous  parish  should  be  published. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  B. — In  this  case  the  plaintiff  is  entitled  to  judg- 
ment. The  defendant  has  published  that  of  the  plaintiff 
which  is  undoubtedly  a  libel,  and  which  is  untrue.  He 
seeks  to  protect  himself  on  the  ground  that  the  publication 
is  a  correct  report  of  a  document  read  at  a  meeting  of  the 
Clerkenwell  Vestry,  which  document  must  have  been  pub- 
lished and  sold  at  a  small  price  by  the  Vestry  in  a  short 
time.  But  we  are  of  opinion  this  furnishes  no  defence. 
Undoubtedly,  the  report  of  a  trial  in  a  Court  of  Justice  in 

(a)  8  T.  B.  298.  (ft)  7  £.  &  B.  229. 

(e)  4  Efp.  191. 
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which  this  document  had  been  read  would  not  make  the 
publisher  thereof  liable  to  an  action  for  libel,  and  reason- 
V.  ably,  for  such  reports  only  extend  that  publicity  which 

is  so  important  a  feature  of  the  administration  of  the  law  in 
England,  and  thus  enable  to  be  witnesses  of  it  not  merely 
the  few  whom  the  Court  can  hold,  but  the  thousands  who 
can  read  the  reports.  But  no  case  has  decided  that  the 
reports  of  what  takes  place  at  the  meeting  of  such  a  body  as 
this  Vestry  are  so  privileged ;  indeed,  the  case  cited  in  the 
aigument  is  an  authority  that  they  are  not. 

Then  is  the  publication  justified  by  the  statute?  It  is 
true  that  the  document  would  have  been  accessible  to  the 
public  in  a  short  time,  though  not  published  by  the  defend- 
ant; but  this  cannot  justify  his  anticipating  the  publica- 
tion, and  giving  it  a  wider  circulation,  and  possibly  without 
an  answer  which  the  Vestry  might  have  received  in  some 
subsequent  report  or  otherwise,  and  which  would  then  have 
been  circulated  with  the  libel.  This  defence,  therefore,  fidls. 

It  was  further  contended,  that  this  libel  might  be  justified 
as  a  matter  of  public  discussion  on  a  subject  of  public 
interest.  The  answer  is : — This  is  not  a  discussion  or  com- 
ment. It  is  the  statement  of  a  fact.  To  charge  a  man 
incorrectly  with  a  disgraceful  act,  is  very  different  from 
commenting  on  a  fact  relating  to  him  truly  stated, — there, 
the  writer  may  by  his  opinion,  libel  himself  rather  than  the 
subject  of  his  remarks. 

It  is  to  be  further  observed,  that  this  decision  does  not 
determine  or  affect  the  question  whether,  after  the  statutory 
publication,  it  might  or  not  be  competent  to  others  to  re- 
publish these  reports  with  or  without  reasonable  comment. 

Judgment  for  the  plaintiff. 


HILABT  TACATtON,   26   TtCT.  899 

1862. 


Williamson  ».  Babton.  ^«*«  13. 

Declaration  for  goods  sold  and  delivered.— Plea:  The  plaintiff 

,  put  up  for  sale 

never  indebted.  by  auction  his 

At  the  trial,  before  Bramtoell,  6.,  at  the  London  Sittings,  The  ^fenant 

after  Trinity  Term,  1861,  it  appeared  that  the  plaintiff,  who  ^^  i^^^^ 

uras  a  fiurmer  in  Pembrokeshire,  being  about  to  quit  his  fann,  ^^^^^^ 

put  up  his  farm  produce  for  sale  by  auction*     The  auction  ^°^  ^{T  t 

took  place  on  the  25th  of  September,  1857,  when  the  defen-  bidder, 

■^  ^  *  whereupon 

dant  attended  and  bid  for  several  lots  of  hay  and  com,  the  auctioneer 

aaked  h™  ^i« 

which  were  knocked  down  to  him,  as  the  highest  bidder,  for  name,  and 
150/.    Thereupon,  the  auctioneer  asked  him  his  name  in  it,^?auc^^ 
the  usual  way,  and  he  replied  "  Barton,**  without  saying  ue^^'that 
whether  he  was  purchasing  for  himself  or  any  other  person,  fo^^^iT^^ 
and  the  auctioneer's  clerk  wrote  it  down  as  the  name  of  the  wrote  his  nam© 

in  a  book  aa 

purchaser.  The  defendant  had  been,  for  some  time  previous  the  purchaser, 

and  sent  in  the 

to,  and  was  at  the  time  of  the  sale,  foreman  to  one  Smith,  a  accounttohim. 

^  ^       ^  I  ,m  .  ^  •      Thedefendant, 

government  contractor,  who  was  then  executing  certain  before  and  at 

the  time  of  the 
auction,  was  foreman  to  a  contractor,  and  had  on  preyious  occasions  purchased  stone  of 
the  plaintiff  for  him.  The  plaintiff  was  present  at  toe  auction  but  did  not  interfere.  The 
auctioneer  did  not  know  the  defendant  or  the  contractor,  or  their  relation  to  each  other.  One 
of  the  conditions  of  sale  required  the  highest  bidder  to  find  security  for  payment  of  the  purchase 
money,  and  provided  that  in  case  of  neglect  or  refusal,  he  might  be  treated  as  a  ready  money 
purchaser. 

Held. — That  there  was  evidence  from  which  the  jury  might  infer  that  the  defendant  did 
not  purchase  the  goods  on  his  own  behalf,  but  as  agent  onlv :  Per  Pollock,  C.  B. 

That  it  was  properly  left  to  the  jury  to  say  whether  the  defendant  authorized  the  auctioneer 
to  write  his  name  as  purchaser.  And  that  although  the  defendant  entered  into  a  binding 
contract,  if  the  goods  were  delivered,  not  to  him,  but  some  other  person,  he  was  not  liable : 
VetBroTmoeU,  B. 

That,  even  if  the  evidence  warranted  the  juiy  in  finding  that  the  plaintiff  actually  knew 
that  the  defendant  was  purchasing  as  agent,  the  question  would  remain  whether  the  defend- 
ant by  his  conduct  made  himself  personally  liable.  That  his  conduct  was  that  of  a  man 
buying  for  himself  and  not  for  another  person ;  and  that  the  jury  ought  to  have  been  told 
that,  if  they  believed  the  plaintiff's  evidence,  though  they  equally  believed  the  defendant's, 
that  the  defendant  had  made  himself  a  contracting  party,  and  that,  having  done  so,  he  was 
liable,  though  in  fact  he  was  only  a^ent :  Per  Channkl,  B.,  and  WUdSy  B. 

That  a  party  who  bids  at  an  auction,  and  sives  his  name  simply  to  the  auctioneer,  must  be 
understood  to  be  the  contracting  party  and  ought  to  be  held  liable  as  such ;  and  if  he  is 
biddinff  only  as  agent,  and  wishes  to  protect  himself  from  being  treated  as  the  contracting 
party,  he  ought  to  say  so :  Per  Channdl,  B.,  and  Wilde,  B. 
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1862.        works  in  Pembroke  Dockyard;   and  the  defence  to  the 

v^,^_^      present  action  was,  that  the  defendant  bought  the  hay  and 

V.  com,  not  for  himself,  but  for  Smith.    The  pliuntiff  was 

Baetojt. 

presdnt  at  the  sale,  but  took  no  part  whatever.     He  knew 

that  the  defendant  was  Smith's  foreman,  but  he  knew 
nothing  as  to  whether  he  was  on  this  occasion  purchasing 
for  himself  or  Smith.  The  defendant  had,  however,  on 
previous  occasions,  purchased  stone  of  the  plaintiff  for  Smith. 
The  auctioneer  knew  nothing  either  of  Smith  or  the  defen- 
dant, or  of  their  relation  to  each  other,  and  a  few  days  after 
the  sale  sent  in  the  account  to  the  defendant.  The  hay  and 
com  were,  without  any  direction  or  interference  of  the 
defendant,  fetched  away  in  carts  belonging  to  Smith,  and 
were  consumed  by  Smith's  horses  before  his  death,  which 
occurred  about  ten  days  after  the  sale.  The  conditions  of 
sale  (so  far  as  material)  were  as  follows:— 

1.  That  the  highest  of  two  or  mor€  bidders  shall  be  the 
purchaser,  and  in  case  of  a  dispute  between  the  bidderB,  the 
lot  shall  be  put  up  again  for  sale  if  the  auctioneer  shall  think 
proper  so  to  do ;  otherwise  be  is  to  determine  which  of  the 
parties  is  to  be  the  purchaser. 

2.  That  each  lot  shall  be  considered  as  delivered  on 
being  knocked  down,  and  on  the  highest  bidder  complying 
with  the  conditions  next  hereafter  mentioned. 

3.  That  the  highest  bidder  shall,  on  being  declared  such, 
name  a  person  present,  to  be  approved  of  by  the  auctioneer 
or  his  clerk,  to  join  him  or  her  as  a  partner  for  the  lots  sold, 
and  that  such  person,  on  his  or  her  consenting  to  become 
such  partner,  shall  be  considered  jointly  and  severally 
answerable  for  the  payment  of  the  purchase-money  with 
such  highest  bidder.  And  in  case  any  such  highest  bidder 
shall  neglect  or  refuse  to  procure  the  consent  of  any  person 
or  persons,  to  be  approved  of  as  aforesaid,  the  lot  may  be 
resold,  and  the  first  purchaser  charged  with  any  ezpences 
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and  loss  of  such  resale  (if  any),  or  he  or  she  may  be  treated       1862. 

as  a  ready-money  purchaser,  and  liable  to  be  proceeded    ^^"^''^^ 

against  for  the  recovery  of  the  same,  or  the  sale  may  be  p- 

Baetoit. 
declared  void,  at  the  option  of  the  auctioneer;  but  in  case 

any  such  highest  bidder  shall  procure  the  consent  of  any 

person  or  persons,  to  be  approved  of  as  aforesaid,  the  same 

shall  be  considered   under  the  conditions  equivalent  to 

having  signed  the  sale  book. 

3.  (By  this  condition  the  money  for  purchases  at  the  sale 
was  payable  on  the  25th  January,  1858.) 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
defendant  authorized  the  auctioneer  to  sign  his  name  as  the 
purchaser  of  the  goods,  telling  them  that,  if  they  were  of 
that  opinion,  the  defendant  was  liable  for  the  price.  If,  how- 
ever, they  should  think  that,  although  the  defendant  entered 
into  a  binding  contract,  the  evidence  shewed  that  the  goods 
were  delivered,  not  to  the  defendant,  but  to  some  one  else, 
he  was  not  liable.  The  jury  having  found  a  verdict  for  the 
defendant, 

Knawks,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection,  in  leaving  to 
the  jury  the  question  whether  the  defendant  had  entered 
into  the  contract,  the  evidence  shewing  that  he  had:  also 
on  the  ground  that  it  was  immaterial  whether  the  defendant 
intended  to  act  as  agent  or  principal :  also  on  the  ground 
that  it  was  immaterial  whether  the  plaintiff  knew  that  the 
defendant  was  bidding  as  agent  or  not :  also  on  the  ground 
that  there  was  no  Evidence  to  support  the  learned  Judge's 
charge  touching  the  delivery,  as  there  was  no  evidence  of 
any  contract  other  than  that  with  Barton ;  also  on  the  ground 
that  the  verdict  was  against  evidence. 

JBuddUiton  and  Oarib  shewed  cause  in  the  same  Term 
(November  14).— There  was  no  misdirection*     The  real 
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question  was  whether  the  defendant  purchased  the  goods 
on  his  own  behalf  or  merely  acted  as  the  agent  of  Smith, 
and  that  was  properly  left  to  the  jury.  The  plaintiff  knew 
that  the  defendant  was  the  agent  of  Smith.  He  had  on 
previous  occasions  sold  stone  to  Smith,  and  received  pay- 
ment for  it,  through  the  defendant.  [PoUodk,  C.  B.— No 
doubt,  the  defendant  might  have  been  dismissed  by  Smith 
from  his  service  shortly  before  the  auction,  but  still,  looking 
at  all  the  circumstances,  there  was  evidence  from  which  the 
jury  might  infer  that  the  defendant  was  acting  for  Smith, 
and  that  the  plaintiff  knew  it]  The  defendant  did  not 
authorize  the  auctioneer  to  sign  his  name  as  the  purchaser 
of  the  goods.  [Po/ZocA,  C.  B. — If  a  person  buys  goods  in 
his  own  name,  he  is  liable  to  pay  for  them  although  he  in 
fact  acts  as  agent  for  another.  fFiIde,  B. — ^The  goods  were 
knocked  down  to  the  defendant,  and  he  was  asked  his  name, 
he  replied  **  Barton."  Is  not  that  evidence  of  an  authority 
to  the  auctioneer  to  sign  his  name  as  purchaser?]  It  was 
not  conclusive,  and  was  properly  submitted  to  the  jury,  who 
found  for  the  defendant.  [Btpllock,  C.  B. — ^The  question  is 
whether,  the  plaintiff  being  present,  and  well  knowing  that 
the  defendant  was  the  servant  of  Smith,  it  was  necessary 
for  the  defendant  to  say,  *^  I  was  biddmg  for  Smith."] 

Khawlei  and  Milward,  in  support  of  the  rule.^-There 
was  prima  facie  a  contract  with  the  defendant.  By  the 
conditions  of  sale  the  highest  bidder  was  to  be  the  pur« 
chaser;  and  the  defendant  was  the  highest  bidden  At 
the  time  of  the  sale  a  complete  contract  was  entered  into 
between  the  plaintiff  and  defendant;  and  that  cannot  be 
varied  by  shewing  that  the  defendant  was  the  agent  of 
Smith.  [Wilde^  B. — Suppose  a  person  goes  into  a  shop 
and  orders  some  cloth  to  be  sent  to  a  particular  place; 
upon  which  the  shopman  asks  him  bis  name,  and  he  gives 
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it;  prim&  facie  he  makes  the  contract  on  his  own  behalf; 
but  suppose  he  was  foreman  to  a  tailor^  and  the  shopman  ^ 
knew  that  fact,  might  not  the  jury  find  that  the  order  was  _  <'• 
given  on  behalf  of  the  tailor?]  There  is  a  difference 
between  buying  in  a  shop  and  at  an  auction,  for  there 
the  auctioneer  is  agent  for  both  buyer  and  seller.  Parol 
evidence  is  inadmissible  to  vary  the  terms  of  a  contract 
after  it  has  been  reduced  to  writing  by  an  auctioneer.  The 
cases  are  collected  in  the  note  to  Thomson  y.  Davenport,  in 
Smith's  Lead.  Cas.  vol.  2,  p.  303>  4th  ed.,  where  it  is  said 
that  **  parol  testimony  never  can  be  heard  for  the  purpose 
of  J»charging  the  agent,  but  may  always  be  so  for  that  of 
charging  the  principal"  The  defendant  authorized  the 
auctioneer  to  sign  his  name  as  the  contracting  party;  and 
therefore  if  the  plaintiff  had  known  that  the  defendant  was 
authorized  by  Smith  to  buy  for  him,  although  he  might 
have  shewn  the  agency  for  the  purpose  of  suing  Smith,  the 
defendant  is  not  at  liberty  to  set  it  up  for  the  purpose  of 
discharging  himseHl  [  ffUde,  B. — If  the  contract  was  with 
the  defendant,  it  is  immaterial  whether  or  no  he  was  an 
agent,  but  in  ascertaining  whether  he  did  contract,  it  is 
important  to  inquire  whether  he  was  agent.]  The  plaintiff 
might  have  objected  to  the  admissibility  of  any  evidence  of 
agency  for  the  purpose  of  varying  the  contract  [Pollock, 
C.  B. — I  think  not.  I  agree  with  my  brother  WUde  that, 
in  investigating  whether  the  defendant  made  the  contract 
on  his  own  behalf,  evidence  of  the  relation  between  him  and 
Smith  is  important]  The  fact  that  the  plaintiff  knew  the 
defendant  was  the  foreman  of  Smith,  does  not  alter  the 
case.  In  Magee  v.  Atkinson  (a),  the  contract  was  made  by 
two  brokers,  each  of  whom  must  have  known  that  the  other 
was  acting  as  agent,  and  it  was  held  that,  if  the  defendant 
entered  into  a  written  contract  in  his  own  name,  he  could 

(a)  2  M.  &  W.  440. 
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1862.       ^^^  afterwards  set  up  that  he  was  acting  as  broker  merely; 
^^"^^ — ^      and  that,  although  known  to  be  a  broker,  if  he  signed  the 

W 1 LLIAM  SON 

V.  contract  in  his  own  name  he  was  liable.     In  Hiagms  ▼. 

BiJlTOV. 

Senior  (a),  where  the  defendant  had  executed  an  agreement 
for  the  sale  of  goods,  purporting  on  the  face  of  it  to  be 
made  and  subscribed  by  him,  it  was  held  that  it  was  not 
competent  for  the  defendant  to  discharge  himself  by  proving 
that  the  agreement  was  made  by  him  as  agent  for  a  third 
person,  and  that  the  plaintiff  knew  the  fact  at  the  time  the 
agreement  was  made  and  signed.  So  where  the  defendants^ 
who  were  brokers,  sold  goods  by  auction,  and  gave  an  in- 
voice describing  the  goods  as  bought  of  themselves,  it  was 
held  that  they  could  not,  in  an  action  for  the  nondelivery 
of  the  goods,  defend  themselves  by  evidence  that  they  sold 
as  agents,  and  had  intimated  that  fact  before  and  at  the 
time  of  the  sale ;  and  that,  the  principals  being  indebted  to 
them,  the  invoice  had  been  made  out  in  their  names;,  ac- 
cording to  a  custom,  to  secure  the  payment  of  the  purchase 
money  through  their  hands:  Jones  v.  LUtledale{b),  Again 
in  Humble  v.  Hunter  (c),  where  a  charterparty  was  executed, 
not  by  the  plaintiff,  but  by  a  third  person,  who  in  the  con- 
tract described  himself  as  owner  of  the  ship,  it  was  held 
that  evidence  was  not  admissible  to  shew  that  such  person 
contracted  merely  as  the  plaintiff's  agent — Secondly,  the 
learned  Judge  having  left  two  questions  to  the  jury,  and 
they  having  found  a  general  verdict,  it  is  impossible  to  say 
upon  which  the  verdict  proceeded.  The  jury  were  told, 
that  although  they  were  satisfied  that  the  contract  was 
made  with  the  defendant,  they  ought  nevertheless  to  con- 
sider whether  there  was  evidence  that  the  goods  were  de- 
livered to  him.  But  there  was  a  binding  contract  with  the 
defendant,  and  the  delivery  was  under  that  contract.     The 

(a)  8  M.  &  W.  834.  (h)  6  A.  &  £.  486. 

(e)  12  Q.  B.  310. 
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moment  the  contract  was  signed,  the  goods  were  at  the  risk        1L862. 
of  the  defendant,  and  the  property  in  them  passed  to  him.    yr^""*^"""^^ 
Therefore  it  was  a  misdirection  to  tell  the  jury,  that  it  was  i'- 

open  to  them  to  find  a  dehvery  to  some  one  else.  iBram- 
foell,  B. — The  Court  of  Queen's  Bench  have  lately  decided 
that  goods  may  be  accepted^  within  the  Statute  of  Frauds^ 
before  delivery  (a).  Suppose  the  defendant  had  seen  the 
goods,  according  to  your  argument  there  would  have  been 
an  acceptance  by  him.] 

Cur.  ado.  vult 

The  learned  Judges  having  differed  in  opinion,  the  fol- 
'  lowing  judgments  were  now  delivered* 

Wilde,  B. — This  was  an  action  for  the  price  of  some 
&rm  produce  said  to  have  been  sold  to  the  defendant  at  a 
public  auction. 

It  appeared,  on  the  trial,  that  the  goods  were  put  up  for 
sale  by  auction  in  the  ordinary  way,  and  that  the  defendant 
had  attended  and  bid  for  them ;  they  were  knocked  down 
to  him ;  thereupon  the  auctioneer  immediately  asked  him 
for  his  name  in  the  usual  way:  he  gave  it,  and  the  auc- 
tioneer wrote  it  down  as  the  name  of  the  buyer.  The 
goods  were  afterwards  delivered.  The  defence  was,  that 
the  defendant  bought  only  as  agent  for  one  Smith,  and  had 
not  made  himself  liable.  The  further  facts  proved  were, 
that  the  defendant  was  the  foreman  of  Smith,  who  was  a 
contractor  for  some  public  works  in  the  neighbourhood; 
that,  in  truth,  the  goods  were  bought  for  Smith ;  that  the 
master's  carts  were  used  in  fetching  them  away,  and  that 
they  were  consumed  by  Smith's  horses;  that  the  plaintiff 
was  present  in  the  auction  room,  but  took  no  part  what- 
ever; that  the  plaintiff  knew  the  defendant  to  be  Smith's 

(a)  Cusack  ▼.  Robinson,  1  B.  &  S.  299. 
VOL.  VII. — N.  S.  N  N  N  EXCH. 
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1862.       foreman,  but  knew  nothing  as  to  his  agency  on  this  occa- 

W1L11A118ON  ^^^^  ^"^  ^'^®^  ^®  might  have  sunnised  fix>m  the  circum- 

Baetov      s^*^^^   ^^*^    ^®   ^^  '^    Smith's  employment;    that  the 

auctioneer  knew  nothing  of  Smith,  and  knew  nothing  of 

the  defendant  or  his  position. 

On  these  facts  I  am  of  opinion  the  defendant  made 
himself  liable.  It  is  well  settled  than  an  agent  is  respon- 
sible, though  known  by  the  other  party  to  be  an  agent,  if, 
by  the  terms  of  the  contract,  he  makes  himself  the  con* 
trading  party :  see  Higgins  v.  Settlor  (a).  And  the  late 
cases  arising  on  charterparties  have  illustrated  this  principle 
forcibly :  Lennard  v.  Robimon  (b),  Parker  v.  Winlow  (c). 

Supposing,  then,  it  was  competent  to  the  jury,  on  the 
above  evidence,  to  find  that  the  plaintiff  actually  knew  that 
the  defendant  was  buying  for  Smith,  the  question  would 
still  remain,  whether  the  defendant,  by  what  he  did,  made 
himself  the  contracting  party. 

It  is  clear  to  my  mind  that  he  did.  He  communicated 
to  no  one  that  he  was  acting  as  agent;  he  did  nothing  by 
word  or  act  to  indicate  that  he  was  not  contracting  himself, 
and  for  himself.  There  is  not  a  single  incident,  however 
slight,  in  his  conduct  at  the  sale,  to  distinguish  it  from  that 
of  a  man  who  was  buying  for  himself.  It  was  the  ordinary 
conduct  in  all  respects  of  a  buyer  at  an  auction. 

There  was  nothing,  therefore,  on  which  the  jury  could 
properly  be  invited  to  find  that  he  did  not  make  himself  a 
contracting  party.  It  is  not  too  much  to  ask  or  expect  of 
a  man  who  walks  into  an  auction  room  and  becomes  a  pur* 
chaser,  that  when  he  gives  his  own  name  he  should  protect 
himself  from  being  taken  as  the  contracting  party. 

It  is  said  to  be  a  hard  case  on  the  defendant  But  it  is 
dangerous  and  unwise  to  throw  doubts,  even  in  a  hard  case, 

(a)  4  M.  k  W.  834.  (ft)  5  E.  &  B.  125. 

(c;  7  £.  &  B.  942. 
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"^r  conclusions  to  be  drawn  from  the  ordinary        1862. 

Mction  room.     Sales  by  auction  are  far  too    „^*'"''^*^ 

*^  Williamson 

effect  of  bidding  and  eivinff  a  name  to  «• 

®       .    ^       ®  Baetoh. 

^chaser  far  too  widely  understood  by 

*t  of  such  doubts  being  sanctioned. 

^ting  to  the  way  in  which  the 

^  enough  to  say,  that  on  these 

upinioUi  to  have  told  the  jury, 

.lie  plaintiff's  evidence,  though  they 

.   the  defendant's  evide.nce,  the  defendant 

Himself  a  contracting  party  at  the  sale,  and  that, 

ag  done  so,  he  was  liable,  though  in  fact  he  was  only 

agent 

The  jury  having  been  left  to  find  the  contrary,  the  ver- 
dict ought,  in  my  judgment,  to  be  set  aside,  and  a  new  trial 
granted. 

Bramwell,  B. — I  think  this  rule  should  be  dischai^d. 

No  doubt  a  person  who  is  acting  for  another,  and  known 
by  him  with  whom  he  deals  to  be  so  acting,  may  and  will 
be  personally  liable  if  he  contracts  as  a  principal,  and  that 
whether  he  contracts  by  word  of  mouth  or  in  writing.  The 
difference  is,  that  if  the  contract  is  by  word  of  mouth,  it  is 
not  possible  to  say,  from  the  agent  using  the  words  *'  I  ** 
and  *'  me,"  that  he  means  himself  personally ;  whereas,  if  the 
contract  is  in  writing,  signed  in  his  own  name,  and  speaking 
of  himself  as  contracting,  the  natural  meaning  of  the  words 
is,  that  he  binds  himself  personally,  and  he  is  taken  to  do 
60 ;  and  then  the  other  party  is  bound  to  him.  Therefore, 
in  this  case,  had  the  defendant  himself  signed  the  conditions 
of  sale  as  a  purchaser,  it  may  be  conceded  that  he  would 
have  been  liable;  but  the  plaintiff  would  also  have  been 
bound  to  him.  But  he  did  not  sign  the  conditions  of  sale 
himself;  they  were  signed  by  the  auctioneer's  clerk   and 

K  N  N   2 
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1862.        unless  the  auctioneer's  clerk  had  authority  from  him  so  (o 
Williamson    ®'*^"  ^^^  name,  the  defendant  is  not  bound  by  that  signature. 
^  "'  The  question,  therefore,  was  a  proper  one  to  leave  to  the 

jury,  unless  the  admitted  facts  shewed  that  the  auctioneer's 
clerk  had  such  authority.    If  they  did,  such  question  ought 
not  to  have  been  left  to  them,  and  there  was  a  miscarriage. 
Now,  the  admitted  facts  relied  on  by  the  plaintiff  were,  that 
the  defendant  attended  the  sale,  that  he  bid,  that  he  was 
asked  his  name,  gave  it,  and  it  was  written  down ;  and  I 
agree  that  in  ordinary  cases  a  man  so  acting  gives  authority 
to  the  auctioneer  to  sign  his  name  as  a  purchaser ;  and  if  the 
case  stopped  there  the  defendant  would  be  bound.    But  he 
may  shew  other  facts  which,  taken  in  connexion  with  those 
first  named,  alter  their  effect.     Suppose,  for  instance,  the 
defendant  had  said  before  he  bid,  **  All  my  biddings  are  as 
agent  for  Smith,  and  what  you  knock  down  to  me  you  most 
put  down  to  him;"  surely  the  auctioneer  would  have  had  no 
authority  afterwards  to  write  his  name  down,  not  even  though 
he  forgot  what  had  taken  place,  and  asked  his  name,  and  was 
told.   So,  if  the  defendant  had  said  the  same  to  the  plaintiff, 
**  Your  agent,  the  auctioneer,  is  selling  for  you;  I  am  buy- 
ing for  Smith ;  what  I  bid  for  must  be  put  down  to  him,** 
the  same  result  would  follow.     The  defendant  did  not  say 
so  here  in  words,  but  to  my  mind  there  is  evidence  to  go 
to  the  jury  which  they  may  hold  equivalent  to  his  having 
done  so.     The  plaintiff  knew  the  defendant  was  Smith*s 
foreman ;  his  answer  on  that  point  is  a  discreditable  shuffle. 
He  knew  the  defendant  was  buying  for  Smith ;  he  himself 
was  close  to  the  auctioneer;  the  goods  were  delivered  to 
Smith's  carts,  not  upon  any  order  of  the  defendant,  nor 
after  any  communication  with  him,  as  appears  on  the  evi- 
dence.    If  the  defendant  was  bound  to  the  plaintiff,  so  was 
the  plaintiff  to  the  defendant.     Can  it  be  said  he  was  in 
any  way  ?     Suppose  there  had  been  no  writing  (and  there 
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having  been  a  delivery,  none  was  necessary),  would  not  the        1862. 
proper  question  have  been  left  to  the  jury?     If  not,  what    ^^'^^^''^^ 

difference  does  the  writins:  make  ?    Suppose  the  defendant,  r. 

.    .  ,  ,  Barton. 

on  being  asked  his  name,  had  said,  **  Barton,  Smith  s  fore- 
man." But  if  the  defendant  was  concluded  by  the  writing, 
and  a  party  to  the  contract,  surely  he  is  discharged  by  the 
plaintiff  delivering  the  goods  to  the  principal  without  re- 
quiring payment.  The  conditions  of  sale  were  misunder- 
stood by  the  plaintiff's  counsel.  The  purchaser  not  having 
given  security,  and  the  seller  not  electing  to  put  up  the  lot 
again,  the  transaction  became  a  ready-money  one ;  the  sti- 
pulation that  the  goods  should  be  considered  delivered  docs 
not  apply,  and  the  seller  had  a  lien  for  the  purchase  money. 
Yet  he  thinks  fit  to  deliver  the  goods  to  the  principal  with- 
out requiring  payment,  and  thereby,  as  I  think,  discharges 
the  agent,  if  ever  he  was  bound. 

But  it  was  said  that  the  other  question  was  improperly 
left  to  the  jury.  I  think  not  It  was  a  right  question^ 
unless  the  matter  was  concluded  by  the  evidence.  If  the 
goods  were  delivered  to  Smith,  not  upon  the  contract  with 
Barton,  the  action  for  goods  sold  and  delivered  could  not 
be  maintained.  Now,  the  evidence  was  that  they  were 
delivered  to  Smith's  carts.  How  or  why,  it  did  not  appear. 
It  was  for  the  plaintiff  to  make  out  that  that  was  a  delivery 
to  Barton.  There  was  some  other  loose  and  untrustworthy 
evidence  of  Barton's  not  denying  his  liability,  which  pre- 
cluded my  withdrawing  the  case  from  the  jury ;  but  still  it 
was  for  them  to  say  if  they  were  satisfied  that  the  plaintiff 
had  proved  that  delivery;  and  they  might  well  say  they 
were  not  satisfied,  not  only  because  it  was  not  shewn  how 
the  goods  came  to  be  delivered  to  Smith's  carts,  but  also 
for  the  considerations  I  have  adverted  to  relating  to  the 
first  question. 

I  cannot  help  adding,  it  certainly  will  be  strange  if  the 
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9. 

Baktoh. 


1862.  defendant  is  liable  to  this  action.  He  did  not  think  he  was 
w'l^Ii^oN  ^"y*"&  nor  making  himself  liable ;  nor  did  the  plaintiff; 
nor  did  he  think  he  was  selling  to  the  defendant.  The 
auctioneer,  who  did  not  know  the  truth,  may  have  thought 
so ;  yet  the  defendant  is  to  be  made  liable  to  the  plaintiff 
contrary  to  the  belief  and  intention  of  both  of  them. 

Cbannell,  B. — I  concur  in  the  judgment  of  my  brother 
Wilder  and  in  the  reasons  on  which  it  is  founded. 

Pollock,  C.  B. — In  this  case  I  am  of  opinion  that  the 
rule  ought  to  be  discharged.  It  is  contended  for  the 
plaintiff  that  the  defendant  is  liable,  because  he  attended 
at  an  auction  of  the  plaintiff's  goods,  conducted  by  the 
auctioneer  as  agent  for  the  plaintiff,  and,  the  lot  being 
knocked  down  to  him,  he  was  asked  what  his  name  was, 
which  he^  gave,  and  which  the  auctioneer  wrote  down  as 
the  name  of  the  buyer,  making  a  written  contract.  I  think, 
if  the  plaintiff  was  present,  and  perfectly  well  knew  that  the 
defendant,  from  his  position  in  life,  could  not  be,  and  there* 
fore  was  not^  bidding  for  himself,  and  the  defendant  had  no 
intention  of  bidding  or  buying  for  himself,  but  gave  his 
name  because  he  was  asked  what  his  name  was,  whatever 
may  have  been  the  impression  or  intention  of  the  auc- 
tioneer, no  contract  was,  in  point  of  fact,  made  between  the 
plaintiff  and  the  defendant.  The  defendant  did  not  mean 
to  buy,  and  the  plaintiff  was  aware  of  that.  The  plaintiff 
also  did  not  mean  to  sell  to  the  defendant,  but  to  his  prin- 
cipal only.  I  think  there  were  circumstances  from  which 
the  jury  might  infer  that  such  was  the  real  state  of  things, 
and  if  the  jury  had  any  evidence,  I  am  not  disposed  to 
disturb  their  verdict. 

The  Court  being  equally  divided  in 
opinion  the  rule  dropped. 


HILARY  VACATTOX,    25    VICT.  911 

1862. 


Thomas  Cronshaw  v.  Chapman.  Fe6. 4. 

1  RESPASS  for  breaking  and   entering   the   plaintifTs  The  defend- 

.  .  .  .  ant,  having  a 

dwelling-nousey  and  seizing  and  carrying  away  his  goods.  County  Court 

Pleas. — Not  guilty,  and  a  justification  under  a  warrant  of  against  J.  C, 

execution  issued  on  a  judgment  in  a  County  Court.  following  letter 

At  the  trial,  before  Crompton,  J.,  at  the  Liverpool  Winter  ^d  ddh^^*^ 

Assizes,  1861,  it  appeared  that  the  defendant  had  recovered  ^^i^j^^of^^^ 

judgment  in  the  County  Court  against  Joseph   Cronshaw,  ^^]^y  C^urt: 

for  a  debt  of  48/.     The  judgment'  debtor  dealt  in  cigars,  tiif  in  this 

action  has 

and  bad  a  quantity  at  a  house,  17t5,  Falkner  Street,  Liver-  some  reason 
pool,  and  his  name  was  on  the  door.     This  house,  as  it  the  possibility 
turned  out,  was  in  the  occupation  of  the  plaintiff,  Thomas  Lreon  claim- 
Cronshaw,  a  brother  of  the  judgment  debtor.     The  defend-  '^f  ^a^thT^' 
ant  informed  the  high  bailiff  of  the  County  Court,  that  the  adclress  given 

°  "^  '  on  the  back 

judgment  debtor  had  goods  in  the  house  in  question,  and  of  the  execu- 

instructed  the  clerk  of  the  registrar  of  the  County  Court  to  however,  con- 
test any  claim 
address  to  the  high  bailiff  the  following  letter: —  that  may  be 

**  County  Court  Office,  Preston,  1st  August,  1862.  desires  that 

''Chapman  v.  Cronshaw.  SlTv^^'i 

"  The  plaintiff  in  this  action  has  some  reason  to  believe  j^^^g^®  ^^t 
in   the  possibility  of  a  third  person  claiming  the   goods,  the  officer  who 

'^  •^  "^  o  CI  '    levies  may  not 

&c.,   at   the   address  given   on    the   back   of   the   execu-  in  any  way  be 

deterred  from 

tion.     He  will,  however,   contest  any  claim  that  may  be  putting  the 

warrant  iti 

made,  and  he  desires  that  the  high   bailiff  at    Liverpool  force  by  reason 

should  be  so  informed,  that  the  officer  who  levies  may  not  getting^up  a 

in  any  way  be  deterred  from  putting  the  warrant  in  force  ^f^^^g^  ol^he 

by  reason  of  any  party  setting  up  a  claim."  wamiiftwas 

that  of  a  house 
in  the  occupation  of  a  brother  of  the  judgment  debtor ;  but  the  name  of  the  ju^lgment  debtdr 
was  on  the  door,  and  he  had  a  considerable  quantity  of  property  in  the  house.  The  bailiff 
entered  the  house  in  question  and  seizod  property  of  the  execution  debtor  and  also  of  the 
plaintiff: — Heltf,  that  the  defendant  was  not  responsible  for  the  act  of  the  bailiff  in  seizing 
the  plaintiff's  goods. 
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1862.  The  bailiff  accordingly  levied  on  the  goods  in  the  house, 

Ckohsh^       175,  Falkner  Street,  and  seized  a  quantity  of  cigars,  the 

^*  property  of  the  judgment  debtor,  and  also  some  articles  of 

furniture,  the  property  of  the  plaintiff,  as  found  on  the  trial 

of  an  interpleader  summons,  which  was  taken  out  upon  the 

plaintiff  making  a  claim  to  the  furniture. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
defendant  wrote  the  letter  in  question  bonfi  fide,  and  this 
question  being  answered  in  the  affirmative,  he  directed  a 
nonsuit  to  be  entered,  reserving  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him,  with  8L  lOs.  damages. 
A  rule  nisi  having  accordingly  been  obtained, 

Edward  James  shewed  cause. — The  defendant  did  nothing 
more  than  inform  the  bailiff  that  the  judgment  debtor  had 
goods  in  the  house  in  question,  and  require  him  to  take 
them  in  execution.  He  did  not  order  him  to  seize  goods 
which  were  the  property  of  a  third  person.  It  was  for  the 
bailiff  to  exercise  his  discretion  in  making  the  levy,  and 
he  might  have  done  all  which  the  defendant  desired  him  to 
do  without  taking  anything  that  did  not  belong  to  the  judg- 
ment debtor.  The  case  of  Childers  v.  Wooler  (a)  is  a  direct 
authority  for  the  defendant.  There  it  was  held  that  an 
execution  creditor  was  not  responsible,  even  where  the 
information  he  gave  the  sheriff  was  erroneous,  provided  that 
in  giving  it  he  was  actuated  by  an  honest  desire  to  assist  the 
sheriff,  and  had  reasonable  ground  for  supposing  the  infor- 
mation was  correct,  for  it  left  the  sheriff  to  the  exercise  of 
his  discretion  in  acting  upon  it.  Here  the  jury  have  found 
that  the  defendant  acted  bona  fide,  and  there  were  obvi* 
oiisly  reasonable  grounds  for  his  supposing  the  defendant 
bad  goods  in  the  house. 

(a)  29  L.  J.,  Q.  B.  129. 
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lAHleTy  in  support  of  the  rule. — The  defendant  did  more 
in  this  case  than  the  defendant  in  CkUdera  ▼.  fFooler.  There 
the  defendant  merely  informed  the  sheriff  of  the  place  where 
he  supposed  the  judgment  debtor  to  be ;  but,  in  the  present 
case,  the  defendant  not  only  told  the  bailiff  where  the  goods 
were,  but  by  telling  him  that  he  should  contest  any  claim, 
and  urging  the  bailiff  to  make  the  levy  without  being  deterred 
by  any  claim  that  might  be  made,  he  required  him,  in  effect, 
to  seize  all  the  goods  on  the  premises,  no  matter  whose  pro« 
perty  they  might  be. 

Pollock,  C.  B. — I  do  not  so  read  the  letter.  The  juiy 
have  found  that  the  information  was  given  bona  fide ;  and 
the  more  natural  construction  of  the  document  is,  that  the 
execution  debtor  had  goods  in  the  house,  and  that  the 
bailiff  should  levy  on  them  ;  not  that  he  should  seize  goods 
the  property  of  a  third  person,  although  they  might  be  in 
that  house. 

Bramwbll,6.,Wilde,  B.,  and  Channell,  B.,  concurred. 

Rule  dischai^d  (a), 
(a)  Reported  by  W.  Marshall,  Esq. 
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1862. 

Cronbhaw 
Cbapmah. 


Cave  t;.  Mills. 


Feb.  27. 


X  HIS  was  an  action  against  the  trustees  for  carrying  into  ^e  plaintiff 
execution  the  53  Geo.  3,  c  133  (local  and  personal),  who  to  the  trustees 
were  sued  in  the  name  of  their  clerk,  for  money  payable  to  turnpike 

roads.  It  was 
his  duty  to  make  all  contracts,  and  pay  the  amonnts  due,  for  labour  and  materials  required 
for  the  repair  of  the  roads,  he  being  permitted  to  draw  on  the  treasurer  to  a  certain  .amount. 
His  expenditure  was  not  strictly  limited  to  that  amotmt,  and  in  the  yearly  accounts,  which  it 
was  his  duty  to  present  to  the  trustees,  a  balance  was  generally  claimed  as  due  to  him  and 
was  carried  to  the  next  yearns  account  He  rendered  accounts  for  the  years  1856,  1857  and 
1858,  shewing  certain  balances  due  to  himself.  These  accounts  were  audited,  examined  and 
allowed  by  the  trustees  at  their  general  annual  meetine  and  a  statement,  based  on  them,  of 
the  revenue  and  expenditure  of  the  trust,  was  published  as  required  by  the  3  Geo.  4,  c.  126, 
s.  78.  The  trustees,  belieying  the  accounts  correct,  paid  off  with  monies  in  hand  a  portion 
of  their  mortgage  debt.  The  plaintiff  afterwards  claimed  a  larger  sum  in  respect  of  payments 
which  had  in  fact  been  made  by  him,  and  which  he  ought  to  haye  brought  into  the  accounts 
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1862.       their  sonreyor  for  work  and  materisb^  &c     The  cmse 
Cats^       referred  by  a  Judge's  order  to  an  arbitrator,  who  stated  die 
^Ig^        following  case  for  the  opinion  of  this  Court: — 

The  pUntifi;  from  the  year  1855  to  January  1860,  was 
surveyor  to  the  trustees  of  the  Enstone,  &c.,  tompike 
roads,  at  the  yearly  salary  of  40iL  By  Terbal  arrange* 
inent  between  the  plaintiff  and  the  trustees,  it  was  the 
duty  of  the  plaintiff  to  make  all  contracts  and  give  orders 
for  labour  and  materials  required  for  the  maintenance 
of  the  roadsy  on  behalf  of  the  trustees,  and  to  pay  the 
amounts  due  therefor,  the  plaintiff  being  for  that  purpose 
permitted  by  the  trustees  to  ^draw*  on  the  treasurer  from 
time  to  time.  A  certain  monthly  sum  was  fixed  upon  by 
the  trustees  at  the  commencement  of  each  year  as  the  limit 
of  the  amount  of  such  ^  draw"  in  addition  to  the  plaintiff's 
salary;  but  the  paramount  duty  of  the  surveyor  being  to 
maintain  the  roads  in  efficient  repair,  the  expenditure  by 
the  plaintiff  was  not  strictly  limited  to  that  amount,  and  in 
the  yearly  accounts,  which  it  was  the  practice  and  duty  of 
the  plaintiff  to  present  to  the  trustees,  a  balance  was  generally 
claimed  by  him  and  duly  allowed  by  the  trustees^  and 
carried  on  to  the  next  year's  account. 

In  this  manner  similar  accounts  were  rendered  and  allowed 
for  the  years  1856,  1857  and  1858,  these  accounts  being 
entitled  ^  An  Abstract  of  Receipts  and  Expenditure"  and 
'*  Abstract  of  Surveyor's  Expenditure,"  and  representing 
balances  in  the  above  years  in  favour  of  the  plaintiff  of 
75L  2$.  lid.,  81/.  98.  5d.  and  86/.  ISs.  lid.  respectively. 

of  the  aboTe  jeorSt  but  knowingly  omitted.  The  plaintiff  also  rendered  an  account  for  the 
Tear  1850,  which,  on  inquiry  by  the  trustees,  he  stated  did  not  include  aU  the  payments,  and 
he  subsequently  rendered  another  account  for  that  year  in  which  he  claimed  a  lazger  sum 
AS  due  to  him. 

ffeld. — First,  that  the  plaintiff  was  estopped  from  recovering  the  sums  omitted  in  tha 
accounts  for  the  years  18o6, 1857  and  1858,  since  the  trustees  had  acted  upon  the  faith  that  tho£« 
accounts  were  true :  Per  Pollock,  C.  B.,  Channellf  B.,  and  Wilde,  B. — Bramtrell,  B.,  dissentiente. 

Secondly,  that  the  plaintiff  was  entitled  to  recover  the  sums  omitted  in  the  account  for  I8J9, 
since  it  was  not  accepted  by  the  trustees  as  true :  Per  totam  Curiam^ 
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The  plaintiff  presented  these  accounts  at  the  general 
annual  meeting  of  the  trustees^  held  in  the  month  of 
January,  and  these  accounts  were  audited  and  examined  by 
or  on  behalf  of  the  trustees  and  compared  with  vouchers 
produced  for  the  payments,  and  the  accounts  were  duly 
allowed,  and  a  minute  of  the  fact  of  allowance  was  duly 
made. 

In  pursuance  of  the  Act,  3  Geo.  4,  c.  126,  s.  78,  the 
defendant,  as  clerk  to  the  trustees,  annually  made  out 
and  transmitted  to  the  clerk  of  the  peace,  after  approval 
thereof  by  the  trustees,  a  statement  of  the  debts,  revenues, 
and  expenditure  received  or  incurred  on  account  of  the 
trust  This  statement,  so  far  as  respected  the  expenditure 
on  the  roads,  was  based  upon  the  above  mentioned  accounts 
rendered  by  the  plaintifip  as  surveyor,  although  not  always 
strictly  following  them. 

The  following  are  copies  of  the  plaintifTs  account  for 
1858,  and  of  the  statenfent  for  the  same  year  subsequently 
returned  by  the  trustees  to  the  clerk  of  the  peace,  and 
which  statements  were  duly  published  as  required  by  law. 

.  Eostonff,  Heyford  Bridge,  Bicester,  Weston  on  the  Green, 

and  Kirtlington  Turnpike  Roads. 

Abstract  of  Surveyor's  Expenditure  for  1858. 
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EXPENDITXTKE. 

KECEIPTS. 

Balance  from  1857      .    .     . 

Day  Labour 

Materials  dug  and  prepared 
Damage  done  in  obtaining 

Materials 

Carriage  of  Materials      .     . 
Materials  Purchased  .     .     . 
Tradesmen's  Bills  .... 
Incidental  Expenses  .     .     . 
Surveyor's  Salary  .    .    •     . 

£    8.    d. 

81     9    5 

172  14    1 

141  16    6 

6  16    1 
45  11    9 
3  12    3 
6  17    2 
0    1    8 
40    0    0 

By  Cash  of  Treasurer  .     . 
Balance  due  to  Surreyor   . 

£      8.     d, 

412    0    0 
86  18  11 

1-408  18  11 

X498  18  11 
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General  Statement  of  the  Income  and  Expenditoie  of  the 
Enstonsy  Hejford  Bridge,  Bicester,  Weston  on  the  Gieen^ 
and  Kirtlington  Tampike  Roads,  between  the  1st  day 
of  Jannarj  and  the  Slst  day  of  December,  1858,  both 
inclosive: — 


INCOMR 


Babuce  in  hand  of  £    s.    d. 

TreaLtmrer     .    .  323  15  11 
Sinkioff  Funds  in 

haa&  of  Txva- 

sorer    dedncted 

from  the  abore 

baUnce   .    .    .  241  10  10 


Beal  balance 

Keveone  receired  from  Tolls  . 

£2  per  Cent  oreipaid  to 
Bondholders  for  the  year 
1856,  traosfened  to  Sinking 
Fnnd 

Beceived  from  Magistzatea' 
Clerk  for  fines    .... 


£     9.  d, 

82    5    1 

760  13    4j 


91  10  10 
3    7    f^ 


X937  16    9 


EXPENDITURE. 


Monies   paid  on   aooonnt  of 

Snrfaoe  rqiaizB  of  Roads    . 

Damage  done  in  obtaining  Ma- 

teriab 

Tiade6men*s  Billa     .... 

£    ».  d. 

Salaries:  Treasnrer    5    5    0 

Snrreyor   40    0    0 

aerk  .   .  25    0    0 


Law  Charges 

ImproTements  and  Incidental 
Expenses 

One  jear^s  Inteiest  to  Bond- 
holders to  December  1857  . 

£2  per  Cent,  oyerpaid  to 
Bondholders  for  the  jeam 
1856,  transfened  to  Sinking 
Fnnd 

Balance  in  hands  of  Treasurer 


£       M. 

365    2 

d, 
3 

6  16 
10    6 

1 

7 

70  5    O 

5  5    6 

0  18 

137  6    2 


91  10  10 
251     2    8 

£937  1^^ 


State  the  Name  end  Pleoe  oT 

Nsme. 

Amomit. 

Rcteof 
Interest 

Amount 

Abode  of  Treararar,  Clerk 
and  6«tieral  Saperimendant 
Snrreyor  below. 

Bond  for  a 

Mortgage 

Sinking  Fnnd  in 

Messrs.  Tubbs  &  Coleman, 

Debt  .    . 

£4577  0  0 

£3  per 

hands  of  Trea- 

£   8,     d. 

Bankers,  Bicester. 

Cent 

surer     .    .    . 

Do.    Do.  £2  per 
Cent  oyerpaid 
for  the  year 

150    0     0 

aerk. 

Francis  Burton  Mills, 
Solicitor,  Bicester. 

1856     .    .    . 

91  10  10 

Siiryeyor. 

Charles  Caye, 

Suryejor,  Banbuxy. 

£241  10  lol 

Examined  and  allowed  at  the  General  Annual  Meeting  of  the  Trustees  of  the  Turnpike 
Roads,  held  at  the  King's  Arms  Inn  in  Bicester,  in  the  county  of  Oxford,  on  the  20th  day 
of  January,  1859.  H.  Peyton,  Chairman. 
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At  the  General  Annual  Meeting  of  the  Trustees  in  January, 
I860,  the  plaintiff  rendered  the  following  Account  for 
the  year  1859  :— 


1862. 


Cayb 

V. 

Hills. 


Db. 


SURVEYOE'S  EXPENDITURE,  1859. 


Cr. 


Balance  due  from  1858 


Day  Labour     .    .    .    . 
Materials  dug  and  pre- 
pared ..... 
Damages  done  in  obtain 

inc  Materials    .     . 
Carnage  of  Materials 
Purchase  of  Materials 
Tradesmen's  Bills 
Repairs  to  Toll  Houses 
Incidental  Expences 
Surveyor's  Salary  .    . 


£     8,    d. 

185  10  11 

117  17  10 

4  14  8 

106  14  10 

a2    8  0 

15  16  3 

20    0  0 

0  18  0 

40    0  0 


£     8.    d, 

86  18  11 


524    0    6 


^£610  19    5 


By  cash  of  Treasurer 


Balance  due  to  Sur- 
veyor   .    .     .    . 


£    #.    d. 
481    4    0 


129  15    5 


£610  19    5 


In  answer  to  an  inquiry  by  the  trustees,  the  plaintiff  then 
informed  them  that  the  above  account  did  not  include  the 
whole  of  the  payments  made  by  him,  and  that  there  were 
other  outstanding  claims.  The  following  minute  was  made 
in  the  trustees'  book: — "The  surveyor's  account  for  the 
first  year  was  examined,  when  there  appeared  to  be  a 
balance  due  to  him  of  129/.  15«.  5d. 

The  meeting  was  adjourned,  and  at  the  adjourned  meet- 
ing the  plaintiff  rendered  an  account  claiming  436/.  As.  as 
due  to  him,  instead  of  the  above  mentioned  balance  of 
129/.  155.  M. 

In  consequence  of  an  intimation  from  the  trustees  the 
plaintiff  resigned  his  situation  as  surveyor. 

The  following  account  for  1859  was  subsequently  returned 
to  the  clerk  of  the  peace. 
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General  Statement  of  the  Income  and  Expenditure  of  the 
Enstons  (&c.)  Turnpike  Roads,  between  1st  day  of 
January  and  the  3l8t  day  of  December,  1859. 


INCOMR 


Balance  in  hondfl  of 
Treasurer  brought 
forward      .    . 

Balance  receired 
from  Tolls     .    . 


£    s,    d. 
251    2    8 

790    0    0 


EXPENDITUEE. 


Monies  received  on  account  of  Surface 

repairs  of  Boads 

Damages  done  in  obtaining  Materials 

Tradesmen's  Bills 

£    9.  d. 

Salaries :  Treasurer ...    5    5    0 

„         Surveyor  .     .     .  40    0    0 

„         Clerk   ....  25    0    0 

Law  Charges 

Improyements  and  Incidentid  £z- 
pences 

One  year's  Interest  to  Bondholders  to 
December  1858,  at  £1  per  Cent 

Hepairn  of  Toll  Houses 

Claim  made  by  Surveyor  for  extra 
Labour  extending  over  several 
years,  but  refused  payment  by  the 
Trustees 

Balance  in  hands  of  Treasurer     .    . 


£     #. 

414  7 

4  14 

10  5 

d, 
4 
8 

1 

70  5 
6  7 

0 
6 

1  9 

6 

45  15 
20  0 

4 
0 

436  4 
31  14 

0 
3 

jei041  2 

8 

In  the  general  statement  at  the  foot,  it  appears  that  the 
mortgage  debt  of  the  trust  had  been  reduced  by  the  sum  of 
228/.  I7«.,  the  amount  of  three  bonds  paid  ofip  during  the 
year. 

In  the  statement  of  the  year  1860,  sent  to  the  clerk  of 
the  peace  after  the  present  action  was  commenced,  the  sum 
of  428/.  3«.  lid.  is  stated  to  be  ** retained  in  treasurer's  hands 
to  meet  the  claim  of  Mr.  Cave,  late  surveyor,  to  be  tried  at 
the  Oxon  March  Assizes,  1861." 

The  plaintiff,  before  the  commencement  of  this  action,  had 
in  fact  made  payments  to  the  amount  of  220/.  in  respect 
of  labour  and  materials  reasonably  necessary  for  and  done, 
and  expended  in,  the  repairs  of  the  roads  during  the  years 
1856, 1857, 1858  and  1859,in  excess  of  the  amount  included 
in  bis  accounts  as  originally  rendered  to  the  trustees  for  the 
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above  years ;  and  there  are  besides  still  outstanding  claims       1862. 
by  third  persons  to  a  consideable  amount  in  respect  of  work       ^^^^ 
and  materials  for  the  roads  done  and  supplied  in  the  above  «• 

MiLM. 

years,  under  verbal  orders  and  directions  given  by  the 
plaintiff  as  surveyor,  and  which  last  mentioned  outstand- 
ing claims  are  not  within  the  present  action  or  order  of 
reference. 

The  above  sum  of  220Z.  consisted  in  part  of  balances  paid 
by  the  plaintiff  after  he  rendered  his  account  for  1859,  for 
monies  due  to  labourers  and  others,  for  work  and  materials 
during  the  above  years,  and  on  account  of  which  they  had 
been  paid  monies  by  the  plaintiff  from  time  to  time. 

The  whole  amount  ought  to  have  been  paid  and  brought 
into  the  accounts  of  the  above  years,  but  was  knowingly 
omitted  by  the  plaintiff,  partly  from  negligence  and  partly 
to  avoid  complaint  by  the  trustees,  and  to  keep  the  apparent 
expenditure  as  low  as  possible,  and  in  the  expectation  that 
the  trust  funds  would  in  future  years  be  better  able  to  afford 
the  outlay  necessary  for  the  maintenance  of  the  roads  and 
the  payment  of  former  arrears;  and  there  was  no  actual 
fraud  contemplated  by  the  plaintiff. 

Neither  the  defendant  nor  the  trustees  had  any  notice  or 
knowledge  or  means  of  knowledge  of  these  outstanding 
debts  or  claims,  but  on  the  contrary  they  believed,  and  the 
plaintiff  intended  they  should  believe,  that  the  accounts 
rendered  by  him  to  them  included  all  the  debts  and  liabili-^ 
ties  incurred  by  him  in  respect  of  the  repairs  of  the  said 
roads  to  the  close  of  each  year,  and  such  accounts  were  acted 
upon  by  the  trustees  as  above  mentioned. 

The  pleadings  and  local  acts  of  parliament  are  to  be 
referred  to,  if  necessary,  as  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  at  law  to  recover  the  whole  or  any  part 
of  the  said  sum  of  220/. 
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If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  said  sum  of  220L,  then  I  (the  arbi- 
trator) find  and  award  that  the  defendant,  as  such  derk  as 
aforesaid,  is  indebted  to  the  plaintiff  in  the  sum  of  2682.  6j;. 
(being  the  said  sum  of  220/.  added  to  the  balance  of  the 
plaintiff's  claim  of  129L  15s.  Sd.  in  his  last  account,  beyond 
the  amount  paid  into  Court),  and  judgment  is  to  be  entered 
for  that  sum. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
entitled  in  law  to  recover  the  amount  actually  paid  by  bim 
in  respect  of  repairs  for  the  year  1859  only,  as  distinguished 
fi*om  the  previous  years»  then  I  find  and  award  that  the 
defendant,  as  such  clerk,  b  indebted  to  the  pluntiff  in  the 
sum  of  103iL  6s.  (being  one-fourth  of  the  said  sum  of  220L 
added  to  the  above  mentioned  balance,  beyond  the  amount 
paid  into  Court),  and  judgment  is  to  be  entered  for  that  sum. 

But  if  the  Court  should  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  any  part  of  the  said  sum  of  2202., 
then  I  find  and  award  that  the  defendant,  as  such  clerk,  is 
indebted  to  the  plaintiff  in  the  sum  of  4SL  6s.  beyond  the 
amount  paid  into  Court,  and  judgment  is  to  be  entered  for 
that  sum. 

« 
Hayes,  Seijt.,  {A.  S,  Hill  with  him),aigued  for  the  plain- 
tiff (a). — By  the  3  Geo.  4,  c.  126,  s.  78,  the  trustees  of  every 
turnpike  road  are  required,  at  their  general  annual  meeting 
in  each  year,  to  examine,  audit  and  settle  the  accounts  of 
their  treasurers,  clerks  and  surveyors;  and  when  the  accounts 
shall  be  settled  and  allowed  by  the  trustees,  they  shall  be 
signed  by  the  chairman;  and  if  any  treasurer,  clerk  or 
surveyor,  shall  refuse  or  neglect  to  produce  his  accounts,  he 
shall  be  dealt  with  according  to  the  provisions  with  regard 
to  officers  refusing  to  account ;  and  when  the  accounts  shall 
(a)  In  last  Micbaehnas  Term,  Nov.  18  sad  22. 
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be  audited,  allowed  and  signed,  the  clerk  to  the  trastees  1862. 
shall  make  out  a  statement  of  the  debts,  revenue,  and  ex* 
penditure  received  or  incurred  on  account  of  the  trust,  which 
shall  be  submitted  to  the  trustees,  and  when  approved  by 
the  majority  shall  be  signed  by  the  chairman ;  and  the  clerk 
shall,  within  thirty  days,  transmit  the  same  to  the  clerk  of 
the  peace  of  the  county  in  which  the  road  to  which  the 
statement  relates  shall  lie.  The  7th  section  requires  the 
clerk  of  the  peace  to  cause  the  statement  to  be  produced 
to  the  Quarter  Sessions,  and  to  be  registered.  There  is  no 
estoppel.  An  estoppel  must  be  mutual;  here  it  would  not 
be.  When,  indeed,  a  person  wilfully  makes  a  false  state- 
ment, with  the  intention  that  another  should  act  upon  it, 
and  he  does  so  to  his  prejudice,  the  former  is  precluded 
from  contesting  its  truth :  Pkard  v.  Sears  (a).  Freeman  v. 
Cooke  {b).  But  here  the  trustees  have  not  been  prejudiced  by 
the  accounts  rendered  by  the  defendant  On  the  contrary, 
they  have  been  benefitted,  for  they  have  had  a  larger  balance 
in  hand,  and  have  been  enabled  to  pay  off  some  bond  debts. 
The  authorities  on  this  subject  are  collected  in  Smith's 
Lead.  Cas.  vol.  2,  p.  334,  4  th  ed.  Skyring  v.  Greenwood  (c) 
is  distinguishable.  There,  the  paymasters  of  a  military  corps 
had  given  credit  in  account  to  an  officer  for  increased  pay, 
to  which  they  knew  he  was  not  entitled,  and  for  more  than 
four  years  they  allowed  him  to  draw  upon  the  faith  that  the 
money  belonged  to  him  ;  so  that  their  conduct  was  equiva* 
lent  to  a  voluntary  payment  with  full  knowledge  of  the  facts. 
[ChanneUf  B.— In  Shaw  v.  IHcton  (d),  the  agent  of  the  gran- 
tor and  grantee  of  an  annuity  delivered  an  account  to  the 
granteCy  by  which  it  appeared  that  the  agent  had  received 
certain  payments  on  account  of  the  annuity,  which  had  not 
in  fact  been  received,  and  it  was  held  that  the  agent  was 

(a)  6  A.  &  £.  469.  (c)  4  B.  &  C.  281. 

Ih)  2  £xch.  654.  (d)  4  B.  &  C.  715. 
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1862.        bound  by  the  account  which  he  bad  deliTered,  unles  be 
Cavb         could  shew  that  he  had  given  credit  for  those  paymenU  by 
^['^^        mistake.]   That  decision  proceeded  upon  the  same  principle 
as  Skyring  v. Greenwood {dy  [ Hilde^ B. — At  the  bottom  of 
the  account  for  I8589  is: — **  Examined  and  allowed  at  the 
General  Annual  Meeting  of  the  trustees,''  and  it  is  signed  by 
the  chairman,  as  credited  and  settled.  Then,  can  the  sor?eyor, 
after  that,  claim  items  not  included  in  it  ?]  Unless  a  statement 
in  an  account  that  money  has  been  receiTed,  which  has  not  in 
fact  been  received,  differs  from  the  suppression  of  a  claim, 
Shato  ▼.  Pidon  is  in  point.  \^ChannelU  B.,  referred  to  Lveas  ▼. 
Oldham  (6).]     Suppose  a  person  has  a  claim  for  500/L,  and 
omits  to  include  it  in  an  account  delivered,  can  the  debtor 
say,  **  I  have  laid  out  the  money  and  made  a  profit  of  it, 
and  therefore  you  are  estopped  from  recoverii^  it  back"  ? 
[Channell,  B. — The  arbitrator  finds  that  the  omission  was 
designedly  made.]     In  Heane  v.  Rogers  {c\  Bayley^  J.,  in 
delivering  the  judgment  of  the  Court,  said :  *^  There  is  no 
doubt,  but  that  the  express  admissions  of  a  party  to  the  suit, 
or  admissions  implied  from  his  conduct,  are  evidence,  and 
strong  evidence  against  biro ;  but  we  think,  that  he  is  at 
liberty  to  prove  that  auch  admissions  were  mistaken,  or  were 
untrue,  and  is  not  estopped  or  concluded  by  them,  unless 
another  person  has  been  induced  by  them  to  alter  his  con- 
dition ;  in  such  a  case  the  party  is  estopped  from  disputing 
their  truth  with  respect  to  that  person  (and  those  claiming 
under  him),  and  that  transaction;  but  aa  to  third  persons  he 
is  not  bound."  \W\lde^  B. — Suppose  a  servant  is  directed  to 
make  certain  disbursements,  and  he  does  it  in  an  extravagant 
manner,  and  then  says  that  he  has  disbursed  far  less  than  he 
really  has,  can  be  after  some  years  say,  *'I  disbursed  more, 
pay  roe  the  difference"  ?]     There  is  no  estoppel  unless  the 

(a)  4  B.  &  C.  281.  (5)  Moo.  &  R.  2d3. 

(c)  9  B.  &  C.  577.  586. 
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Other  party  is  prejudiced  bj  the  misrepresentatioD.     With  ig62. 

respect  to  the  account  for  the  year  1859,  there  is  clearly  no  ^""T"^ 

estoppel,  for  that  account  was  not  accepted  by  the  trustees,  »• 
and  another  was  substituted  by  the  plaintifip. 

MeUish  {Sawyer  with  him). — The  plaintiff  from  time 
to  time  delivered  accounts  to  the  trustees,  in  which  he 
wilfully  omitted  large  disbursements;  and  upon  the  faith  of 
those  accounts  the  trustees  have  dealt  with  the  trust  money 
in  a  way  which  they  ought  not  and  could  not  have  done  if 
true  accounts  had  been  rendered^  for  they  have  made  public 
returns  of  a  balance  in  hand,  with  which  they  have  paid  off 
debts.  The  arbitrator  has  found  that  no  fraud  was  in  fact 
contemplated  by  the  plaintiff,  but  that  means  that  there 
was  no  pecuniary  dishonesty ;  for  he  has  done  that  which,  in 
point  of  law,  is  a  fraud,  for  he  has  made  a  wilfully  false 
statement  with  the  intention  to  deceive.  It  resembles  the 
case  of  directors  of  a  joint  stock  Company  publishing 
fiilse  accounts,  in  which  case  an  action  of  deceit  will  lie. 
The  case  therefore  falls  within  the  principle  of  Picard  v. 
Sears  (a).  [fFUde,  B. — The  trustees  are  bound  every  year 
to  examine,  audit,  and  settle  the  accounts,  which  must  be 
signed  by  the  chairman  as  correct,  but  if  a  surveyor  can  at 
his  own  pleasure  pass  any  accounts,  the  audit  is  wasted.] 
The  expenses  ought  to  be  paid  out  of  the  receipts  of  the 
current  year,  but  the  effect  of  these  accounts  is  to  make 
them  payable  in  a  manner  not  contemplated  by  the 
statute.  If  a  steward  for  the  space  of  four  or  five  years, 
rendered  accounts  in  which  disbursements  were  omitted, 
could  he,  upon  its  being  discovered,  recover  the  money? 
[Bramwell,  B. — Where  a  person  has  paid  money  with  full 
knowledge  of  the  facts,  he  cannot  recover  it  back ;  that,  how- 

(a)  6  A.  &  £.  469. 
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1862.       ever,  is  the  case  of  a  pereon  seeking  to  undo  that  which  he  has 
'Z^     '      deliberately  and  intentionally  done.    Bat,  aappose  a  botcher 


^^  V.  sent  in  bis  accoant  week  by  week  and  was  pud  it,  i^  at  the 

end  of  a  twelvemonth,  he  sent  in  a  supplementary  bill,  that 
would  not  be  undoing  anything  which  he  had  done,  but  the 
simple  omission  to  bring  some  items  into  account   The  case 
of  an  agent  may  be  different,  because  there  is  a  legal  duty  to 
render  a  correct  account.]     The  position  of  the  trustees  has 
been  altered  by  reason  of  the  false  account  rendered  by  the 
plaintiff.     After  the  accounts  have  been  examined,  audited 
and  signed,  the  trustees  are  bound  to  print  copies   and 
transmit  them  to  each  of  the  trustees  and  to  one  of  the 
Secretaries  of  State,  who  is  to  cause  abstracts  to  be  laid  before 
Pariiament:  3  Geo.  4,  c.  126,  ss.  78,  80;  3  &  4  Wm.  4, 
c.  80,  ss.  1,  5.    The  market  value  of  turnpike  bonds  is  regu- 
lated by  these  accounts;  the  trustees  of  the  roads  are  trustees 
fur  the  shareholders ;  they  are  empowered  to  form  a  sinking 
fund,  and  when  it  amounts  to  200/.,  they  must  apply  it  in 
discharge  of  the  monies  borrowed  by  paying  the  creditors 
Milling  to  accept  the  lowest  composition:  12  &  13  Vict 
c  87,  s.  3 ;  13  &  14  Vict.  c.  79,  s.  4.    The  trustees  are  pre- 
judiced, because  the  effect  of  publishing  false  accounts  is  to 
make  the  afiairs  of  the  tnist  appear  in  a  better  condition 
than  they  really  are,  and  consequently  the  trustees  would  be 
obliged  to  purchase  their  bonds  at  a  higher  rate.     The 
plaintiff  may  have  intended  to  take  upon  himself  the  out- 
standing liabilities  and  not  to  charge  the  trustees;  if  so,  these 
would  be  honest  accounts ;  but  if  he  intended,  from  some 
motive  of  his  own,  to  suppress  for  a  time  those  liabilities^ 
and  to  charge  the  trustees  with  them  in  some  future  year, 
they  would  be  dishonest  accounts.     As  against  him,  it  must 
be  assumed  that  they  are  honest  accounts.     [  ffilde^  B.— 
The  maxim   applies:    '^Allegans  contraria  non  est  aodi- 
endus:*'  Broom's  Maxims,  p.  160,  161,  3rded.]   Sfyruiff. 
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Greenwood  (a),  Shaw  v.  Ptcton  (J)  and  Freeman  v.  Cooke  (c),        1862. 
are  authorities  in  point. 


Hayes,  Serjt.,  replied.  Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion^  the  fol- 
lowing judgments  were  now  delivered. 

WiLDEy  B. — The  judgment  which  I  am  about  to  deliver, 
is  that  of  the  Lord  Chief  Baron,  my  brother  ChanneU  and 
myself. 

This  was  a  special  case  stated  by  an  arbitrator  for  our 
opinion. 

We  consider  that  the  question  intended  to  be  submitted 
to  us  by  the  arbitrator  is,  whether  he  ought,  as  arbitrator,  to 
give  effect  to  the  evidence  of  the  plaintiff  in  reference  to 
the  omitted  items.  He  finds  the  evidence  to  be  true,  but 
leaving  to  us  to  determine  whether  the  plaintiff  is  to  be 
entitled  to  the  benefit  of  it.  It  has  been  contended  that  he 
was  not  so  entitled  by  reason  of  his  own  conduct  as  found 
and  stated  in  the  case  by  the  arbitrator. 

It  was  broadly  laid  down,  in  Shaw  v.  Ptcton  (cf),  that  '<  if 
an  agent  (employed  to  receive  money,  and  bound  by  his 
duty  to  his  principal  from  time  to  time  to  communicate  to 
him  whether  the  money  is  received  or  not)  renders  an 
account  from  time  to  time,  which  contains  a  statement  that 
the  money  is  received,  he  is  bound  by  that  account,  unless  he 
can  shew  that  that  statement  was  made  unintentionally  and 
by  mistake.  If  he  cannot  shew  that,  he  is  not  at  liberty 
afterwards  to  say  that  the  money  had  not  been  received, 
and  never  will  be  received,  and  to  claim  reimbursement  in 
respect  of  those  sums  for  which  he  had  previously  given 

(a)  4  B.  &  C.  281.  (c)  2  Exch.  654. 

lb)  4  B.  &  C.  715.  (d)  4  B.  &  C.  729. 
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credity"  and  the  Court  went  <id  Co  ny,  that "  wheo  an  agent 
has  deliberately  and  intentionany  comnninicated  to  a  ptio- 
cipal  that  the  money  due  to  him  has  beeo  leceired,  he 
makes  the  commumcatiom  at  his  perils  and  is  msi  ai  Bberiy 
afterwaids  to  recorer  the  mooey  back  again.**  In  that  case, 
his  agent's  intentional  statement  was,  that  certain  monies 
properiy  stood  to  bis  princtpaTs  credit,  whereas  the  pieaent 
case  involves  only  a  statement  equally  intentional  (bat 
probably  with  a  wone  motive),  that  the  expenses  to  which 
his  principal  was  liable  were  restricted  to  certain  soms 
by  him  stated. 

The  effect  of  the  one  statement  was  to  swell  the  credit 
side  of  the  aooonnt,  that  of  the  other  to  diminish  the  debit 
side. 

In  either  case  the  balance  would  be  equally  aflected,  the 
principal  equally  deceived,  and  led  to  act  upon  the  Use 
statement  to  his  prejudice. 

The  case  of  Skyriag  v.  Greemeood^  in  the  same  book, 
proceeds  upon  a  similar  view  of  the  law.  The  Court  there 
treated  a  credit  intentionally  given  by  the  agent,  with  full 
knowledge  of  the  facts,  as  standing  on  the  same  footing 
with  money  voluntarily  paid.  And  as  the  one  could  not 
be  recovered  back,  so  the  other  could  not  be  set  off. 

And  in  like  manner,  in  Denby  v.  Moore  (a),  the  Court 
held  that  a  tenant  who  had  for  some  yean  paid  the  land 
tax,  and  knowing  he  was  entitled  to  deduct  it  from  his 
rent  had  not  done  so,  could  not  recover  it  from  bis  landlord. 

Another  general  principle  of  law  was  invoked  by  the 
defendants  in  the  present  case. 

And  it  was  argued,  that  the  plaintiff  having  made  a 
statement  false  to  bis  own  knowledge,  upon  which  (he 
defendants  acted,  was  bound  by  such  statement 

The  case  finds  that  it  was  the  ''  practice  and  duty  ^  of 

(a;  1  B.  &  Aid.  123. 
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the  plaintiff  to  render  the  accounts  in  question,  and  that 
the  **  defendants  believed,"  as  the  plaintiff  intended  they 
should,  "  that  the  accounts  were  tnie,"  and  contained  all 
the  items  to  which  the  plaintiff  was  entitled. 

And  further,  that  the  defendants  thereupon  **  allowed  " 
the  accounts  as  required  by  the  statute,  and,  in  further 
pursuance  of  the  statute,  transmitted  to  the  clerk  of  the 
peace  a  statement  of  the  debts,  revenue  and  expenditure 
of  the  trust,  based  upon  the  accounts  so  rendered  by  the 
plaintiff. 

It  is  also  obvious  that  these  false  accounts  were  put 
forward  by  the  plaintiff  for  fear  his  expenditure  should 
be  thought  extravagant. 

It  is  equally  obvious  that  he  had  his  own  objects  in 
avoiding  a  conclusion  to  that  effect  in  the  minds  of  the 
trustees,  and  it  cannot  be  doubted  that  he  anticipated  dis- 
missal, or  some  action  on  their  part,  if  they  knew  the  truth ; 
which,  however  beneficial  to  the  trust  they  administered, 
would  be  prejudicial  to  him. 

He  intended  that  the  trustees,  being  kept  in  ignorance 
of  the  truth,  should  act  differently  from  what  they  would 
have  done  had  they  known  the  truth.  And  it  was  con- 
tended, upon  this  state  of  circumstances,  that  the  trustees 
who  settled,  allowed,  and  adopted  the  accounts  so  rendered, 
**  acted" upon  them  within  the  meaning  of  the  word  **  acted" 
in  that  rule  of  law. 

We  are  of  opinion  that  both  these  principles  apply  to 
the  present  case.  Indeed  they  are  but  variations  of  one 
and  the  same  broad  principle,  that  a  man  shall  not  be 
allowed  to  blow  hot  and  cold — to  affirm  at  one  time  and 
deny  at  another — making  a  claim  on  those  whom  he  has 
deluded  to  their  disadvantage,  and  founding  that  claim  on 
the  very  matters  of  the  delusion.  Such  a  principle  has  its 
basis  in  common  sense  and  common  justice,  and  whether  it 
is  called  '*  estoppel,"  or  by  any  other  name,  it  is  onewhich 
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Courts  of  law  hare  in  modem  dines  most  nsefblly  adopted. 
We  are  therefore  of  opioioa  that  the  arbitrator  ought  not 
to  find  for  the  pUintiff  in  respect  of  the  snms  kept  oat  of 
the  accoonts  for  the  years  before  1859. 

But  they  do  not  apply  to  the  accounts  for  1859;  and  Car 
the  sums  really  and  properly  expended  by  the  plaintiff  in 
that  year  we  are  of  opinion  that  he  ought  to  recover. 

Bramwell,  B. — In  this  case,  it  will  be  convenient  to 
state  the  facts,  to  shew  how  1  appreciate  them.  The  plaintiff 
was  surveyor  of  a  turnpike  road,  the  trustees  of  which,  sued 
in  the  name  of  their  clerk,  are  the  defendants.  As  such 
surveyor,  it  was  his  duty  to  find  and  pay  for  labour  and 
materials  for  the  repair  of  the  road.  He  did  so,  and  received 
from  time  to  time  payments  on  account  for  the  defendants. 
It  was  also  his  duty  to  render  an  account  to  the  trustees,  of 
the  payments  be  made  and  the  sums  he  received.  This  is 
found  as  a  &ct,  and  indeed  is  shewn  by  his  having  done 
so ;  and  it  was  not  only  necessaiy  as  a  matter  x>f  account 
and  means  of  settling  between  him  and  them,  but  also  in 
order  to  enable  them  to  make  and  render  accounts  aa 
required  by  the  statute.  He  accordingly  rendered  an  account 
of  the  yeans  1856,  1857  and  1858,  in  which  he  stated 
various  payments  he  had  made,  the  amount  of  his  salary, 
and,  on  the  other  side,  gave  credit  for  cash  received,  shew- 
ing certain  balances  due  to  himself.  These  accounts  were 
received  by  the  defendants  in  the  belief  that  they  were 
correct,  and  treated  as  such  in  the  returns  they  were  obliged 
by  statute  to  make,  that  is  to  say,  they  stated  they  had  laid 
out  the  sums  he  mentioned  for  labour  and  materials.  In 
point  of  fact,  he  bad  laid  out  more.  He  afterwards  rendered 
another  account  for  the  year  1859,  but,  on  being  challenged 
as  to  its  correctness,  he  acknowledged  it  was  not  correct, 
and  stated  he  had  laid  out  more,  and  claimed  payment 
thereof,  and  of  the  items  omitted  in  former  years.     This 
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second  account  was  not  received  by  the  tlefendants  in  the 
belief  it  was  correct,  nor  treated  as  such  in  their  returns;  as 
they  mentioned  therein  the  sum  named  in  the  account,  and 
also  the  additional  sum  claimed,  adding  they  had  refused 
payment  of  it. 

This  action  was  brought  to  recover  the  omitted  items. 
It  was  referred  to  arbitration,  and  the  arbitrator  has  found, 
that  it  was  the  plaintiff's  paramount  duty  to  keep  the 
roads  in  efficient  repair;  that,  though  a  certain  monthly 
sum  was  fixed  as  the  limit,  the  plaintiff  might  draw  on 
the  treasurer,  the  plaintiff  was  not  strictly  limited  to  that 
amount  for  his  outlay^  and  that  he  had  in  fact,  in  excess 
of  the  sums  mentioned  in  the  accounts,  made  payments  to 
the  amount  of  220/.  in  respect  of  labour  and  materials  rea- 
tanably  necessary  for,  and  done  and  expended  in  the  repair 
of  the  roads  during  the  years  1856,  1857,  1858,  and  1859. 
I  take  it,  therefore,  that  the  arbitrator  finds  that  had  the 
plaintiff  rendered  just  accounts,  he  would  have  been  en- 
titled to  receive  that  amount  from  the  trustees;  that  is  to 
say,  that  at  one  time  he  had  a  cause  of  action  against  them 
for  money  paid  to  that  amount.  Now,  these  accounts  were 
untrue;  they  directly,  indeed,  asserted  nothing  untrue,  but 
they  meant  that  the  amounts  mentioned  in  them  had  been, 
and  alone  had  been,  expended  and  incurred  in  the  respective 
years,  and  I  think  it  makes  no  difference,  that  part  of  the 
sums  he  claimed  were  in  fact  paid  after  the  account  for 
1859  was  rendered,  because  I  take  it  that  the  accounts 
mean  that  the  monies  mentioned  in  them  are  all  that  have 
been  paid  or  are  payable. 

The  arbitrator  further  finds  that  the  whole  amount  ought 
to  have  been  brought  into  the  accounts  of  the  above  years, 
but  was  knowingly  omitted  by  the  plaintiff  partly  through 
negligence,  partly  to  avoid  complaints  from  the  trustees,  and 
in  expectation  of  their  being  in  better  funds  in  future  years; 
and  the  arbitrator  adds,  ^'  there  was  no  actual  fraud,  iu  fact. 
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1862.        contemplated  by  the  plaintiff."    If  this  means,  as  I  nnder- 
^^"^      stand,  that  he  did  not  intend  to  put  more  money  in  his 
V-  pocket  than  was  due  to  him,  or  that  he  did  not  thitik  he  was 

committing  a  fraud,  I  am  content  so  to  take  it.  But  if  it 
means  that  no  fraud  was  committed,  then,  with  sincere 
respect  for  the  arbitrator,  I  dissent.  Without  laying  down 
any  more  sweeping  proposition,  I  think  it  may  be  safely 
said,  that  where,  as  here,  there  is  a  duty  to  tell  the  truth, 
and  no  duty  or  obligation  the  other  way  (which  it  might  be 
said,  would  be  when  one  sought  to  buy  poison  to  murder 
another),  and  an  untruth  is  told  to  the  knowledge  of  the 
teller,  for  his  own  purposes,  and  the  statement  is  accepted 
as  true,  a  fraud  is  committed.  If  fraud,  then,  makes  any 
difference,  I  think  it  exists.  The  questions  are,  can  the 
plaintiff  recover  for  the  years  1856,  1857,  1858  and  1859, 
or  if  not,  for  the  last  or  for  none  ? 

Now,  if  the  defendants  have  any  right,  as  against  the  plain- 
tiff, in  consequence  of  these  incorrect  accounts,  it  must  be  in 
respect  of  some  duty  fron^him  to  them.  For  the  question  here 
is  not  whether  he  shall  be  punished,  but  what  are  his  duties 
and  their  rig/Us.  Now,  his  duty  was  the  duty  of  eveiry  one  who 
undertakes  anything,  vijs.,  to  bring  honesty  and  reasonable 
skill  and  care  to  its  performance.  Having  undertaken  then 
to  render  accounts,  he  was  bound  to  render  them  honestly, 
and  with  reasonable  skill  and  care,  not  with  absolute  accu- 
racy, but  with  no  defect  arrising  from  fraud  or  negligence. 
The  duty  of  care  was  as  great  as  the  duty  of  honesty,  and 
negligence  as  much  a  breach  of  duty  as  fraud  in  the  ren- 
dering of  the  accounts.  The  trustees,  therefore,  ought  to 
have  the  same  right  against  the  plaintiff  if  the  incorrectness  of 
the  accounts  bad  proceeded  from  carelessness  as  frt)m  fraud. 
If  Skyring  v.  Greenwood  proves  anything,  it  proves  that.  If 
one  can  suppose  such  a  case  as  that  there  were  certain  items 
that  ought  not  to  be  chaiged,  but  he  thought  they  ought, 
and  fraudulently  suppressed  them,  they  would  have  no  right 
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against  bim.  This  shews  that  fraud  of  itself  gives  no  right 
— it  is  inaccuracy,  and  that  gives  them  rights  whether  it 
proceeds  from  fraud  or  negligence.  But  can  it  be  said  that 
any  negligence  in  the  accounts,  however  gross,  would  cause 
the  plaintiff  to  lose  his  debt,  and  forfeit  his  cause  of  action 
once  existing,  or  estop  him  from  shewing  the  truth  ?  It  is 
to  be  remembered  that  these  accounts  are  but  statements. 
Would  an  inaccurate  verbal  statement  of  the  amount  due, 
the  inaccuracy  proceeding  from  fraud  or  negligence,  and 
there  being  a  duty  to  be  honest  and  careful,  have  this  effect? 
It  seems  to  me  that  it  would  not  It  is  not  for  me  to  give 
reasons  for  this ;  it  is  for  those  who  assert  that  the  plaintiff 
has  lost  his  right  of  action  to  give  reasons  why  it  should  be 
so.  It  is  not  to  punish  him,  as  I  have  said.  Besides,  even  for 
punishment  such  a  law  as  the  defendants  allege  would  be 
unreasonable,  because,  the  punishment  would  not  depend 
on  the  gravity  of  the  offence,  but  on  the  importance  of  the 
subject-matter  of  it.  Thus,  the  most  dishonest  suppression 
of  a  farthing  in  the  account  would  be  followed  by  the  loss  of 
a  farthing  only;  the  most  venial  suppression  of  1000/.  would 
be  followed  by  the  loss  of  that  amount.  Nor  is  it  neces* 
sary  so  to  decide  such  a  case  to  do  justice  to  the  defendants. 
If,  by  the  falsity  of  the  account,  they  have  sustained  damage, 
they  may  maintain  an  action  and  recover  a  sum  equal  to 
that  damage,  and  not,  as  here,  make  a  gain  by  the  transac- 
tion. Again,  the  maxim  ^'AUegans  suam  turpitudinem  non 
est  audiendns"  cannot  apply.  The  plaintiff  does  not  allege 
his  turpitude,  it  is  the  defendants  who  do.  The  plaintiff 
alleges  he  paid  this  money, — he  did  sa  The  defendants 
say,  you  have  rendered  an  incorrect  account,  and  done  so 
fraudulently ;  he  admits  the  former  statement,  and  denies 
the  latter.  How  can  he  then  be  said  to  set  it  up  as  his 
cause  of  action,  which  is  what  the  maxim  means?  Nor 
does  the  other  maxim,  <*  AUegans  contraria  non  est  audien- 
dus"  apply.      The   plaintiff  does  not  allege  "contraria," 
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1862.        wbicb  I  take  it^  means  at  the  same  time  doing  in  &ct  what 
is  popularly  called  **  blow  hot  and  cold." 

Nor  is  the  case  within  the  role,  that  if  a  man  makes 
a  statement  with  intent  another  shall  act  on  it,  and  the 
other  does  act  on  it,  the  first  shall  never,  against  the  se- 
cond, be  permitted  to  deny  it,  for  here  there  is  no  evidence 
the  account  has  been  acted  on.  It  was  said,  I  believe  by 
myself,  that  this  account  was  acted  on  as  much  as  an  account 
can  be,  that  is  to  say,  it  was  accepted  as  true,  but  if  so,  it 
seems  to  me  that  such  a  case  cannot  be  within  the  rule.  On 
examination  of  that  rule  it  will  be  found  that  it  supposes 
a  case  where,  if  the  plaintiff  could  deny  his  former  statement 
and  recover,  the  defendant  would  lose  precisely  what  the 
plaintiff  would  gain,  which  would  not  be  the  result  in  such 
cases  as  this.  That  is  to  say,  if  a  horse  is  bought  on  a  re- 
presentation by  A.  it  does  not  belong  to  him,  and  afterwards 
A.  sues  the  buyer  for  the  horse,  if  he  recovered,  the  buyer 
would  lose  precisely  what  A.  recovered,  and  the  damage 
done  by  the  falsity  would  be  to  the  amount  of  that  recovery; 
that  is  not  so  here. 

Nor  do  I  think  those  cases  apply  in  which  it  has  been 

held  that  money,  voluntarily  paid  with  the  knowledge  of 

the  facts,  cannot  be  recovered  back.     There  an  act  has 

been  done  which  it  is  sought  to  undo,  then  as  much  is  to 

be  taken  out  of  the  defendant's  pocket,  as  is  to  be  put 

into  the  plaintiff's.     The  various  authorities  cited,  with  the 

exception  of  Skyring  v.  Greenwood^    are  instances  of  the 

application  of  those  rules  to  which  I  have  addressed  myself. 

In  Shaw  v.  Picton  the  money  had  been  paid  over,  and  that 

is  relied  on  in  the  judgment     That  case,  however,  requires 

notice.      As  I  have  said,  if  it  proves  anything  it  shews  that 

the  plaintiff  could  not  recover,  whether  the  inaccuracy  of 

his  accounts  proceeded  from  fraud  or  negligence.     It  is  un* 

doubtedly  an  authority  very  much  in  favour  of  the  defendant's 

argument,  but  it  is  distinguishable.     Part  of  the  money  in 
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that  case  sought  to  be  set  off  (which  is  the  same  as  recovered) 
by  the  defeDdants,  had  actuallj  been  paid,  and  though  the 
residue  had  not  been  specifically  paid^  the  account  had  con-  o. 

tinned;  and  if  the  presumption  is  good,  that  the  first 
payment  out  is  against  the  first  payment  in,  the  balance  also 
had  been  paid  out.  I  am  aware  that  the  reasons  given  are 
not  based  on  this,  but  the  fact  is  not  lost  sight  of;  and  even 
if  it  had  been,  it  would  only  shew  the  case  was  the  common 
one  of  a  right  judgment  with  wrong  reasons.  If  I  thought 
it  in  point,  I  should  acquiesce,  but  I  do  not,  and  certainly 
think  it  ought  not  to  be  extended.  It  seems  to  me,  that  this 
reasoning  also  furnishes  an  answer  to  a  question,  put,  I  be- 
lieve, also  by  myself: — "  Suppose  if  the  account  had  shewn  a 
balance  against  the  plaintifi^  and  he  had  paid  it  over,  could 
he  have  recovered  it  back  ?**  First,  in  the  case  supposed, 
an  act  would  have  been  done ;  secondly,  it  is  not  clear  that 
the  plaintiff  would  be  seeking  to  recover  back  money  by 
demanding  payment  of  items  brought  forward  anew.  An- 
other way  of  putting  this  difficulty  has  occurred  to  me,  viz., 
**  Suppose  the  plaintiff  had  wrongly  charged  his  side  of  the 
account  and  over  estimated  his  receipts,  and  paid  over  a 
balance  ?"  The  case  is  not  very  probable,  but  here  also  an 
act  would  be  done,  viz.,  the  money  paid  over. 

In  the  result  then,  I  think  the  burthen  on  the  defendants; 
that  they  have  brought  forward  neither  principle  nor  autho- 
rity to  justify  us  in  holding  that  the  plaintiff  has  lost  a  cause 
of  action  he  once  had ;  that  the  tenor  of  the  authorities  is 
the  other  way — I  mean  those  which  hold  that  the  statement 
must  be  acted  on,  or  the  position  of  the  one  party  changed 
in  order  to  bind  the  other  (see  Sanderson  v.  Collman)  (a) ; 
and  the  principle  also  applies  by  which  a  bare  promise  to 
give  a  chattel  or  do  anything  would  not  bind,  while  the  gift 
itself  and  the  act  when  done  would.  It  seems  to  me  also  a 
great  mischief  would  be  introduced  if  a  man  might  say,  *'  I 

(a)  4  Man.  &  G.  209. 
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owed  yoa  money  and  have  not  paid  you,  but  you  said, 
carelessly,  I  bad,  so  now  I  will  not  pay." 

I  think,  tberefore,  tbe  plaintiff  entitled  to  recoTer  for  all 
tbe  years,  but  as  to  the  year  1859, 1  tbinic  it  dear  on  tbe 
defendants*  own  reasoning,  as  to  that  year  tbe  account  was 
not  accepted  as  true;  tbe  fraud  then  was  not  committed 
only  attempted ;  tbe  inaccuracy  was  corrected ;  tbe  defend- 
ants never  could  have  maintained  any  action  for  breach  of 
duty  as  to  tbe  accounts  rendered  for  1859.  It  seems  to  me 
that  tbe  plaintiff  is  entitled  to  judgment  for  bb  whole  claim, 
clearly  for  tbe  year  1869. 

Judgment  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer,) 


F^,  10. 


Atkinson  v.  Denbt. 

J.  HIS  was  an  appeal  by  tbe  defendant  against  tbe  decision 
of  tbe  Court  of  Exchequer  in  making  absolute  a  rule  to 
enter  tbe  verdict  for  the  plaintiff  for  tbe  sum  of  50i  Tbe 
pleadings  and  facts  fully  appear  in  tbe  report  of  tbe  case  in 
tbe  Court  below :  6  H.  &  N.  778. 

Thrupp  {Mathew  with  him)  now  argued  for  the  defend- 
ant (a). — This  is  the  case  of  a  voluntary  payment  of  moneys 
with  full  knowledge  of  the  circumstances,  and  tberefore  it 
of  exchange      cannot  be  recovered  back.     There  are  various  cases  where, 
o^her  creditora  under  similar  circumstances,  bills  of  exchange  have  been 

would  not 

Recept  the  composition  if  the  defendant  did  not.  The  plaintiff  paid  the  defendant  the  50^ 
and  gave  him  the  bill  of  exchange,  and  the  defendant  then  executed  the  oomposition  deed. — 
Helal  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that 
the  plaintiff  might  recoTer  back  the  60^.  in  an  action  for  money  had  and  received. 


The  plaintiff 
being  in 
embarrassed 
circumstances, 
offered  his 
creditors  a 
composition 
of  &.  in  the 
und.    The 
efendant^ 
a  creditor, 
refused  to 
accept  it 
unless  the 
plaintiff  paid 
nim  50/.,  and 
gave  him  a  bill 


(a)  Before  Coekbum,  *€.  J.^  Wightman^  J.,  Crompton^  J.,  BifUi^  J., 
and  Keating^  J. 


Dkvbt. 
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given,  and  pajrment  having  been  enforced  by  third  parties^        1862. 

the  debtor  has  been  allowed  to  recover  back  the  amount,      ^^'"^ 

Atkiksov 

because  the  payment  was  under  coercion;  but  this  is  an  ^_v* 
attempt  to  recover  back  money  voluntarily  paid.  Smith  v. 
Bromley  (a)  and  Smith  v.  Cuff  (4)  are  relied  upon  by  the 
plain tifip;  but,  in  Higgina  v.  Pitt{c)y  Parke,  B.,  after  ex- 
pressing a  doubt  whether,  notwithstanding  the  dictum  of 
Lord  Ellenborough  and  Bayley,  J.,  in  Smith  v.  Cuff,  a  debtor 
who  pays  money  down  can  be  considered  as  oppressed, 
said  "  if  he  voluntarily  pays  afterwards  it  is  clear  that  he 
cannot  recover  it  back."  Wilson  v.  Ray  (d)  was  decided  on 
that  ground,  and  there  is  no  distinction  in  principle  between 
that  case  and  the  present.  [Cochbum,C.  J. — The  plaintifF 
was  obliged  to  pay  the  money  in  order  to  obtain  the  assent 
of  all  the  creditors.  Crompton,  J. — The  distinction  is  where 
the  parties  are  in  the  same  position,  and  where  the  creditor 
takes  advantage  of  the  debtor.]  In  Smith  v.  Bromley  {e) 
Lord  Mansfield  said,  that  where  the  act  was  a  violation  of 
the  general  laws  of  public  policy,  the  party  paying  the 
money  could  not  recover  it  back.  [Crompton,  J.— Here 
the  act  is  not  merely  against  public  policy,  it  is  a  fraud  upon 
the  other  creditors.]  If  the  plaintiff  recovers  back  this 
money  he  will  be  taking  advantage  of  his  own  fraud.  The 
true  test  is,  whether  the  payment  was  voluntary  or  under 
coercion :  Gibson  v.  Bruce  {/),  Glynn  v.  Thomas  (g).  The 
plaintiff  was  not  compelled  to  pay  the  money  for  he  might 
have  become  bankrupt,  but  he  chose  to  pay  it  in  order  to 
obtain  the  advantage  of  a  composition  deed.  The  two 
parties  are  in  pari  delicto,  and  therefore  the  rule  applies, 
"  potior  est  conditio  defendentis."    In  Viner  v.  Hawkins  (A) 

(a)  2  Doug.  69^,  note.  (e)   2  Doug.  695.  697. 

{b)  6  M.  &  Sel.  160.  (/)  5  Man.  &  G.  399. 

(c)  4  Exch.  312.  325.  (g)  11  Exch.  870. 

Id)  10  A.  k  E.  82.  {h)  9  Exch.  266. 
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1862.  ^  money  was  pud  by  an  insolTent  debtor  in  order  to 
obtain  bis  diacbaige  from  custody  under  a  writ  of  olbe^  and 
it  was  beld  that  he  could  not  recover  it  back. 

Cleasby  appeared  for  the  pUntiff,  but  was  not  caUed 
upon  toaigue. 

CoCKBUBir,  C.  J. — ^We  are  all  of  opinion  that  SmiA  t. 
Brcmley  and  Smith  v.  Cuff  govern  the  present  case.  It  is 
true  that  the  latter  relates  to  the  giving  promisBoiy  notes»  not 
money;  but,  in  point  of  principle,  I  can  see  no  difference 
between  givii^  a  promissory  note  or  money,  as  regards  the 
act  being  voluntary.  Where  the  one  person  can  dictate, 
and  the  other  has  no  alternative  but  to  submit,  it  is 
coercion,  and,  in  the  language  of  Lord  EUenboraugh,  ^  one 
holds  the  rod  and  the  other  bows  to  it^(a).  Where  a 
debtor  offers  his  creditors  a  composition,  whereby  they  are 
all  to  receive  the  same  proportionate  amount  in  respect  of 
their  debts,  it  is  contrary  to  the  policy  of  the  law  to  allow 
him  to  purchase  the  consent  of  one  creditor  by  payment  of 
his  debt  in  fiill.  It  is  said  that  both  parties  are  in  pari 
delicta  It  is  true  that  both  are  in  delicto,  because  the  act 
is  a  fraud  upon  the  other  creditors,  but  it  is  not  par  delictum, 
because  the  one  has  the  power  to  dictate,  the  other  no 
alternative  but  to  submit  We  are  all  of  opinion  that  the 
cases  I  have  mentioned  apply,  and  that  it  would  be  mis- 
chievous if  we  were  to  hold  that  they  did  not 

Judgment  affirmed, 
(a)  Smith  v.  C^ff;  6  M.  &  SeL  165. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Claake,  Appellant,  o.  Holmes,  RespoDdent.  j^^,  n. 

X  HIS  was  an  appeal  from  the  decision  of  the  Court  of  The  plaintiff 
Exchequer  in  discharging  a  rule  to  enter  a  nonsuit  or  grant  by  the  defend- 
a  new  trial.   The  pleadings  and  facts  (a)  fully  appear  in  the  dangeroiu  ma- 
reportofthe<»se.6H.&N.349.  ^^;^* 

plaintiff  en- 
tered upon  the 

T.  Jonei  argued  for  the  defendant  (the  appellant)  in  last  s«^c«>  ^^^ 

°  ^  rr  /  machineiywas 

Hilary  Vacation  (i)  (Feb.  4  and  6). — Both  upon  principle  fenced,  but  the 

-        -      ,  ,  fencing  be- 

and  authority  the  plaintiff  is  not  entitled  to  recover;  for  he  came  broken 

bv  accident. 

voluntarily  undertook  a  dangerous  service,  with  full  know-  The  plaintiff 

ledge  of  the  danger,  and  in  consideration  of  wages  adequate  ^^Sangerous 

to  the  risk.  Negligence  does  not  affect  the  question,  because  ^^||^^e^^^ 

danger  is  the  essence  of  the  vocation.     [CocAAttnt,  C.  J. —  J^^t  ro- 

The  plaintiff  complained  of  the  daneerous  state  of  the  ma-  mised  him  that 

^     ^  ^  .  ^  ^  the  fencing 

chinery,  and  was  told  that  it  should  be  rectified.     Wight"  should  be  re- 

»       r«.        ,   ^      1  1  .1.       .         »*o"^    The 

man,  J.— The  defendant  was  under  a  statutory  obligation  plaintiff,  vith- 

to  fence  the  machinery,  and  in  consequence  of  his  not  doing  gence  on  his 

so  the  accident  happened.]    The  omission  to  fence  was  not  ^l^relyln- 

the  proximate  cause  of  the  mischief.    The  Factory  Acts,  1^^^?" 

7  &  8  Vict.  c.  15,  and  19  &  20  VicL  c  38,  were  not  passed  *^«  miu^hinciy 

'  *  remaining 

unfenoed. — 
Held  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Ejcchequer),  that 
the  defendant  was  liable  for  the  injury. 

(a)  -Bmzto.— Page  851, /ine  17  (h)  Before   Cochhum^    C.    J., 

from  the  top,  for  **  plaintiff*'  read  Wigktman,     J.,     WUUams,     J., 

"defendant**;  and  in  line  18  for  Crompion^  J.,  Wiiles,  J.,  ByleM^ 

^  defendant**  read  "  plaintiff.**  J.,  and  Keating^  J. 

VOL.  VII. — N.  8.  P  P  P  EXCH. 
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1863.  for  the  benefit  of  adnlts,  bat  for  the  benefit  of  women  and 
^^'^^^  children.  Their  object  is  to  protect  thoee  who  are  unable 
..  ^-  to  take  care  of  themselves;  not  persona  who  Toluntarily 

IJoUiES.  •  ^ 

expose  themselTCs  to  danger.  The  7  &  8  Vict.  c.  15,  a.  21, 
only  makes  it  unlawfal  not  to  fence  machinery  near  which 
children  or  yoang  persons  are  liable  to  pass  or  be  employed. 
The  question  is  whether  a  person  who^  for  adequate  wages 
accepts  a  dangerous  employment,  with  full  knowledge  of 
the  danger,  can  afterwards  sue  his  employer  for  injury 
sustained  in  the  coarse  of  that  employment.  [Keaiu^,  '•» 
referred  to  Mettars  ▼.  Shaw  (a).]  The  finding  of  the  jury 
only  amounts  to  this,  that  the  plaintiff  performed  a  dan- 
gerous occupation  carefully.  [Cochbum,  C.  J. — ^The  danger 
arose  from  the  machinery  not  being  fenced.  There  is  always 
more  or  less  danger  in  descending  or  ascending  a  mine,  but 
it  is  the  duty  of  the  mine  owner  to  take  all  reasonable  pre- 
cautions against  accident:  PaUrson  v.  Wallace (Jb\  Bartons- 
hill  Coal  Company  ▼.  Reid  (c).]  There  was  no  accession  of 
danger  beyond  that  originally  accepted.  [Cockbum,  C.  J. 
-^The  reason  why  no  action  will  lie,  under  ordinary  cir* 
cumstanceSy  is  because  the  servant  knows  that  he  has  under- 
taken a  dangerous  service;  here,  there  was  extraordinary 
danger,  and  was  only  submitted  to  on  a  promise  by  the 
master  that  it  should  be  remedied.]  Priestly  v.  Fowler  (d) 
shews,  that  wherever  a  servant  accepts  a  dangerous  occupa- 
tion, he  must  bear  the  risk.  [Coekbumy  C.  J. — That  is,  what- 
ever is  fairly  within  the  scope  of  the  occupation,  including 
the  negligence  of  fellow-servants ;  here  it  is  the  negligence 
of  the  master.  Crompton,  J. — It  cannot  be  made  part  of 
•  the  contract,  that  the  master  shall  not  be  liable  for  his  own 
negligence.]  The  question  is,  what  was  the  actual  bai^gain 
between  the  plaintiff  and  defendant.  [Byles,  J. — While  the 
machinery  was  fenced,  was  not  this  the  contract  of  the  plain- 

(a)  1  B.  &  S.  437.  (c)  3  Maoqueen,  266. 

lb)  1  Macqueeo,  748.  {d)  3  M.  &  W.  1. 
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tiff:  "  I  will  work  with  fenced  machinery  **;  after  the  fencing  1862. 
was  broken,  was  not  the  contract:  *'I  will  continue  to  work, 
if  jou  will  restore  the  fencing"?]  Negligence  is  onlja  form 
of  voluntary  contribution.  The  ground  upon  which  negli- 
gence is  an  answer  proceeds  from  the  maxim,  '*  volenti  non 
fit  injuria.''  A  master  is  not  liable  for  injury  to  his  servant 
whilst  using  dangerous  machinery,  simply  because  the  master 
knew  it  was  unsafe,  if  the  servant  had  the  same  means  of 
knowledge :  Williams  v.  Clough  (a).  In  Roberts  v.  Smith  (£) 
it  was  assumed  that  mere  knowledge  on  the  part  of  the 
master  that  the  scaffold  was  unsafe,  would  not  render  him 
liable,  and  the  new  trial  was  granted  on  the  ground  that 
there  was  evidence  of  the  personal  interference  and  negli- 
gence of  the  master.  The  plaintiff  might  have  refused  to 
continue  in  the  defendant's  service  unless  the  machinery 
was  fenced,  but,  rather  than  give  up  his  employment,  he 
was  willing  to  incur  the  risk.  In  Senior  v.  fVard{c)  there  was 
habitual  negligence  on  the  part  of  the  master,  but  the 
proximate  cause  of  the  injury  was  the  pitman's  refusal  to 
test  the  rope ;  here  the  proximate  cause  was  the  act  of  the 
plaintiff  in  putting  his  arm  on  the  machine.  [  Cockbum^  C.  J. 
— He  could  not  perform  his  duty  without  doing  it.]  Where 
the  relation  between  the  parties  does  not  create  the  duty  the 
breach  of  which  is  complained  of,  an  express  allegation  of 
duty  will  not  avail:  Seymour  v.  Maddox  (rf).  [ Cockburriy  C.  J. 
— If  in  that  case  the  plaintiff  had  said  to  the  defendant  that 
it  was  dangerous  to  pass  from  the  dressing-room  to  the 
stage  without  the  floor  being  sufficiently  lighted  and  the 
hole  fenced,  and  the  defendant  had  promised  that  it  should 
be  done,  that  would  have  been  a  parallel  case  to  this.]  In 
Assop  V.  Yates  {e)  it  was  held  that  the  defendant  was  not 

(a)  3  H.  &  N.  258.  (d)  16  Q.  B.  326. 

(h)  2  H.  &  N.  213.  (e)  2  H.  &  N.  768. 

(c)  1  E.  &  £.  385. 
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liable  on  two  grounds;   first,  because,  after  having  com- 
plained of  the  hoarding  and  knowing  all  the  circumstances, 
„  *'*  he  voluntarily  continued  at  work ;   secondly,  because  the 

part  which  the  defendant  took  in  causing  the  injury  was 
too  remote  to  give  a  cause  of  action  to  the  plaintiff.  la 
Skipp  V.  The  Eastern  Counties  Railway  Company  {a\  it  was 
the  duty  of  the  plaintiff  to  attach  the  luggage  vans  to  the 
locomotive  engine.  The  Company's  staff  for  the  perform- 
ance of  this  work  was  not  sufficient,  but  the  plaintiff  con- 
tinued to  work  without  making  any  complaint,  and  it  was 
held  that  the  Company  were  not  liable  for  injury  done  to 
him.  Although  the  defendant  was  guilty  of  a  breach  of  duty, 
the  plaintiff  cannot  recover,  if  he  wilfully,  and  contnuy  to 
the  command  of  the  defendant,  committed  the  act  which 
was  the  direct  cause  of  the  injury:  Caswell  v.  Worthifi)^ 
In  Cowley  v.  The  Mayor^  ^c,  of  Sunderand{c\  the  defend- 
ants had  undertaken  a  statutory  duty,  which  bound  them 
to  exercise  ordinary  care  and  diligence  in  providing  ma- 
chines reasonably  safe  for  use. — He  also  referred  to  Coe  v. 
PlaU  {d)  and  Paterson  v.  Wallace  (e> 

Bliss  {Aspland  with  him),  for  the  plaintiff  (the  respondent). 
— The  aigument  for  the  defendatit  is,  in  substance,  that  the 
plaintiff,  knowing  the  danger,  voluntarily  incurred  it ;  and 
that  he  was  the  proximate  cause  of  the  injury.  But,  at  the 
time  the  plaintiff  entered  into  the  service  of  the  defendant, 
the  machinery  was  properly  fenced,  and  therefore,  the  con- 
^tract  was,  on  the  one  hand,  that  the  pliuntiff  should  serve 
the  defendant,  and,  on  the  other,  that  the  defendant  should 
keep  the  machinery  properly  fenced.  There  was  no  evidence 
that  the  plaintiff  was  a  weekly  servant   [Cochbum^  C.  J. — 

(a)  9  Ezch.  223.  id)  6  Exch.  752. 

(0  5  E.  &  B.  849.  (e)  1  Maoqueen,  748. 

(c)  6  H.  &  N.  565. 
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If  SO9  at  the  commencement  of  each  week  be  would  enter        1862. 

into  a  new  contract^  knowing  that  the  machinery  was  un- 

fenced.]     The  plaintiff  complained  of  the  dangerous  state 

of  the  machinery,  and  was  promised  that  the  fencing  should 

be  restored     Senior  v.    Ward  (a)  is  an  authority  that  a 

complaint  to  a  mani^er  is  a  complaint  to  the  master.    The 

injury  was  caused  by  the  negligence  of  the  defendant  in 

leaving  dangerous  machinery  unfenced.  The  plaintiff  having 

continued  in  the  service  upon  the  faith  of  the  promise  that 

the  machinery  should  be  fenced,  had  a  right  to  expect,  every 

time  he  went  to  work,  that  he  should  find  it  fenced.    The 

questions  are : — First,  was  there  a  statutory  duty  imposed  on 

the  defendaut  to  keep  the  machinery  fenced?:  secondly, 

has  there  been  a  breach  of  that  duty  ?:  thirdly,  is  the'defen- 

dant  responsible  for  that  breach  of  duty?:  fourthly,  has 

the  plaintiff  been  injured  in  consequence  of  the  defendant's 

breach  of  duty,  without  having  contributed  to  the  injury  by 

his  own  negligence  ?  The  obligation  to  fence  imposed  by  the 

7  &  8  Vict.  c.  15,  s.  21,  is  not  confined  to  factories  in  which 

children  and  young  persons  are  employed :  Coe  v.  Platt{b). 

The  19  &  20  Vict  c.  38  has  not  altered  the  law  in  that  respect, 

but  has  merely  defined  the  machinery  to  which  the  7  &  8  Vict. 

c.  15  applies.     There  has  clearly  been  a  breach  of  the  duty 

to  fence ;  then  is  the  defendant  responsible  for  that  breach 

of  duty  ?    In  Priestly  v.  Fowler  (c),  and  Dynen  v.  Leach  (d), 

the  plaintifis  entered  into  a  contract  by  which  they  took  upon 

themselves  the  risk  of  the  service.     Here  the  contract  was, 

not  that  the  plaintiff  should  take  upon  himself  the  risk,  but 

that  the  defendant  should  keep  the  machinery  fenced,  or 

be  responsible  for  the  consequences  of  his  neglect.    It  is  no 

answer,  that  the  plaintiff  voluntarily  undertook  a  dangerous 

employment,  because  there  was  nothing  in  the  contract  to 

(a)  1  E.  &  £.  3S5.  ^     (c)  3.M.  &  W.  1. 

lb)  6  Exch.  752.  (d)  2G  L.  J.,  Exch.  221. 
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1862.       modify  the  duty  or  responsibility  of  the  defendant.     In  an 
action  for  damage  occasioned  by  the  defendant's  negligence, 
it  is  a  material  question  whether  or  not  the  plaintiff  might 
have  escaped   the  injury  by  ordinary  care  on  his  part: 
Clayarda  t.  Dethick  (a).     Here  the  jury  have  found  that 
there  was  no  negligence  on  the  part  of  the  plaintiff.    CouA 
V.  Steel  (£)  shews  that  a  master  is  liable  for  the  breach  of 
a  statutory  duty.    Knowledge  is  only  material  as  an  ingre- 
dient of  negligence.     Tliompsan  v.  The  North  Eastern  Bail" 
way  Company  (c),  Roberts  v.  Smith  (d),  Mellors  v.  Shaw  {e) 
and  Ashworth  v.  Stanway  {/)  are  authorities  in   favour  of 
the  plaintiff.     The  cases  in  which  it  has  been  held  that  a 
master  is  not  responsible  for  injury  done  to  a  servant  by  a 
fellow-servant,  are  founded  on  the  nature  of  the  contract, 
viz.,  that  the  servant  shall  undertake  the  ordinary  risks  of 
the  service,  including  that  of  his  fellow-servants.  In  WtlUams 
v.  Clough  {g\  if  the  defendant  had  known  of  the  defect  in 
the  ladder,  he  would  have  been  liable.      Senior  v.  Wcard{h) 
proceeded  on  the  ground  that  the  pitman  was  guilty  of 
negligence.     In  Seymour  v.  Maddox  (t),  the  plaintiff  knew 
that  it  was  dangerous  to  cross  the  stage  for  want  of  proper 
lights,  but  made  no  complaint,  therefore,  either  the  de- 
fendant was  released  from  his  duty,  or  it  was  modified,  by 
express  contract ;  or  the  plaintiff  was  guilty  of  negligence. 

J,  Jones  replied. 

CSir.  ado*  vult 

The  following  judgments  were  now  delivered, 
CocKBURN,  C.  J«r— In  this  case  I  am  of  opinion  that  the 

(a)  12  Q.  B.  439.  (/)  30  L.  J.,  Q.  B.  183. 

(b)  8  E.  &  B.  402.  (g)  3  H.  &  N.  258. 

(c)  30  L.  J.,  Q.  B.  67.  (A)   1  E.  &  E.  385. 
id)  2  H.  &  N.  213.  (i)  16  Q.  B.  326. 
(0  1  B.  &  S.  437. 
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decision  of  the  Court  of  Exchequer  should  be  upheld^ 
though  not  precisely  on  the  grounds  on  which  that  decision 
appears  to  have  proceeded. 

I  think  the  question  whether  any  liability  in  the  defen- 
dant arises  under  the  statutes  7  &  8  Vict.  c.  15,  and  19  & 
20  Vict  c.  38,  is  open  to  considerable  doubt,  owing  to  the 
plaintiff  being  an  adult. 

It  appears  to  me,  however,  unnecessary  to  decide  this 
question,  being  clearly  of  opinion  that,  independently  of 
any  statutory  duty  or  obligation,  there  was  negligence  in  the  i 
defendant  in  not  fencing  the  machinery  on  which  the  plain- 
tiff was  employed.  And  although  the  declaration  in  this 
action  is  based  on  the  alleged  statutory  duty  of  the  defen- 
dant to  fence  the  machinery,  the  leave  to  move  was  reserved 
on  the  question  of  negligence,  and  there  is  full  power  to 
amend  the  pleadings ;  and  we  can  therefore  so  mould  the 
declaration  as  to  make  it  applicable  to  the  grounds  on  which 
we  think  the  case  should  be  decided. 

I  consider  the  doctrine  laid  down  by  the  House  of  Lords, 
in  the  case  of  The  Bartonshill  Coal  Company  v.  Reid,  as  the 
law  of  Scotland  with  reference  to  the  duty  of  a  roaster,  as 
applicable  to  the  law  of  England  also,  namely,  that  where  a 
servant  is  employed  on  machinery  from  the  use  of  which 
danger  may  arise,  it  is  the  duty  of  the  master  to  take  due  care, 
and  to  use  all  reasonable  means,  to  guard  against  and  prevent 
any  defects  from  which  increased  and  unnecessary  danger 
may  occur.  No  doubt,  when  a  servant  enters  on  an  employ- 
ment from  its  nature  necessarily  hazardous,  he  accepts  the 
service  subject  to  the  risks  incidental  to  it ;  or,  if  he  thinks 
proper  to  accept  an  employment  on  machinery  defective 
from  its  construction,  or  from  the  want  of  proper  repair, 
and  with  knowledge  of  the  facts  enters  on  the  service,  the 
master  cannot  be  held  liable  for  injury  to  the  servant 
within  the  scope  of  the  danger  which  both  the  contracting 
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1862.  parties  contemplated  as  incidental  to  the  employment. 
The  rule  I  am  laying  down  goes  only  to  this,  that  the 
danger  contemplated  on  entering  into  the  contract,  shall 
not  be  a^ravated  by  any  omission  on  the  part  of  the 
master  to  keep  the  machinery  in  the  condition  in  which, 
from  the  terms  of  the  contract  or  the  nature  of  the  em- 
ployment, the  servant  had  a  right  to  expect  that  it  would  be 
kept. 

In  the  present  case,  at  the  time  the  plaintiff  entered  on 
the  employment,  the  machinery  was  properly  fenced ;  on 
its  ceasing  to  be  so,  the  manager  of  the  works,  on  the  re- 
monstrance of  the  plaintiff,  promised  in  the  presence  of  the 
defendant,  the  master,  that  the  defect  should  be  made  good. 
It  must  be  taken,  therefore,  that  at  the  time  the  contract 
between  the  plaintiff  and  defendant  was  entered  into,  it  was 
contemplated  by  the  parties  that  the  machinery  should  be 
fenced.  It  follows  that,  through  the  negligence  of  the 
master  in  omitting  to  keep  the  machinery  fenced,  the  ser- 
vant has  been  exposed  to  danger  to  which  he  ought  not  to 
have  been  subjected ;  and,  the  injury  of  which  the  plaintiff 
complains  having  thus  arisen,  the  defendant  is  justly  and 
properly  liable. 

It  was,  indeed,  strongly  ui^ed  upon  us,  on  the  part  of  the 
defendant,  that,  as  the  plaintiff,  upon  becoming  aware  that 
the  machinery  was  no  longer  properly  fenced,  instead  of 
refusing  to  go  on,  as  he  might  have  done,  continued  to  per- 
form his  service  with  a  knowledge  of  the  increased  risk 
to  which  he  was  exposed,  he  must  be  taken  to  have 
voluntarily  incurred  the  danger,  and  is,  therefore,  in  the 
same  position  as  if  he  had  originally  accepted  the  service  as 
one  to  be  performed  on  unfenced  machinery.  I  am,  how- 
ever, of  opinion,  that  there  is  a  sound  distinction  between 
the  case  of  a  servant  who  knowingly  enters  into  a  contract 
to  work  on  defective  machinery,  and  that  of  one,  whoy  on  a 
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temporary  defect  arisiDg,  is  iaduced  by  the  master,  after        1862. 

the  defect  has  been  brought  to  the  knowledge  of  the  latter,       ^^^^^'^ 

to  continue  to  perform  his  service  under  a  promise  that  the  «• 

^  *^  Holmes. 

defect  shall  be  remedied.  In  the  latter  case  it  seems  to  me, 
that  the  servant  by  no  means  waives  his  right  to  hold  the 
master  responsible  for  any  injury  which  may  arise  to  him 
from  the  omission  of  the  master  tofulfil  his  obligation. 

No  doubt,  a  defect  thus  arising  in  machinery,  may  be  such 
that  no  man  of  ordinary  prudence  would  run  the  hazard  of 
working  on  it.  If  a  jury  should  find  that  a  party  complain- 
ing had  materially  contributed  to  the  injury  by  his  own 
rashness,  the  action  could  not  be  maintained,  inasmuch  as 
it  is  well  established  that  a  plaintiff  who  has  materially 
contributed  to  his  own  injury,  by  bis  own  negligence,  cannot 
recover,  although  he  may  shew  negligence  in  the  opposite 
party.  But,  the  question  whether  the  injury  of  which  a 
plaintiff  complains  is  to  be  ascribed  wholly  to  the  negligence 
of  the  defendant,  or  whether  the  plaintiff  has  had  any  share  in 
bringing  it  about,  is  one  wholly  for  the  jury.  In  the  present 
case,  the  jury  have  determined  this  question  in  favour  of  the 
plaintiff,  and  we  are  bound  by  their  decision.  It  is,  indeed, 
put  to  us  that,  notwithstanding  this  finding  of  the  jury,  the 
knowledge  of  the  plaintiff  that  the  machinery  was  unfenced, 
is,  in  point  of  law,  sufficient  to  prevent  the  plaintiff  from 
recovering.  But  I  am  of  opinion  that  it  is  only  a  fact  in 
the  case,  to  be  taken  into  consideration  by  the  jury,  with 
all  the  other  facts  and  circumstances,  in  determining  the 
question  whether  the  plaintiff  has  himself  helped  to  bring 
about  the  accident  in  respect  of  which  he  seeks  to  charge 
the  defendant.  In  this  sense,  and  in  this  sense  only,  such 
knowledge  might  afford  an  answer  to  the  action.  It  does 
not  do  so  in  point  of  law.  And,  in  the  present  case,  on 
the  finding  of  the  jury,  it  does  not  do  so  in  point  of  fact. 
I  am,  therefore,  of  opinion  that  the  Court  of  Exchequer 
were  right  in  refusing  to  disturb  the  verdict  for  the  plaintiff. 
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1862.  WiGHTMAN,  J. — I  concur  in  the  jailgment  of  the  Lord 

Chief  JuBlice,  but  not  in  the  reasons  on  which  it  is  founded. 


Clarke 

e. 
Holmes. 


Crompton,  J.^  said — I  have  arrived  at  the  same  con- 
clusion. It  seems  to  me  that  the  only  question  reserved  to 
us  is  whether  the  mere  knowledge  of  the  plaintiff,  when 
he  did  the  act,  of  the  dangerous  state  of  the  machinery,  is 
a  bar  to  his  recovery,  notwithstanding  the  n^ligence  of 
the  defendant.  I  think  it  must  be  taken  to  have  been 
found  by  the  jury  that  there  was  negligence  on  the  part  of 
the  defendant  for  which  he  is  responsible.  It  is  not  neces- 
sary to  consider  whether  the  opinion  expressed  by  Parke,  B., 
in  Coe  v.  Piatt {a\  is  correct,  that  though  the  principal  ob- 
ject of  the  7  &  8  Vict.  c.  15,  was  the  protection  of  women 
I  and  children,  yet  that  any  person  might  complain,  who  had 
sustained  an  injury  from  machinery  which  ought  to  have 
been  fenced,  because  it  must  be  assumed,  upon  the  finding 
of  the  jury,  that  there  was  a  cause  of  action  arising  ftova  the 
negligence  or  default  of  the  defendant ;  and  the  question  is 
whether  the  mere  knowledge  of  the  plaintiff  of  the  dan- 
gerous nature  of  the  service  precludes  his  right  of  action. 
I  found  my  judgment  on  two  propositions,  viz.,  that  there 
is  no  defence  under  the  principle  of  law  laid  down  in 
Priestly  v.  Fowler  {b)^  and  the  plaintiff  has  not  contributed 
to  his  injury  by  his  own  negligence.  Where  a  party  enters 
upon  a  service,  he  must  be  supposed  to  have  contemplated 
dangers  arbing  within  the  scope  of  his  employment,  in- 
cluding the  negligence  of  his  fellow  servants,  and  therefore 
for  ordinary  risks  he  cannot  expect  to  be  indemnified.  Here 
we  need  not  consider  what  personal  knowledge  the  plaintiff 
had  of  the  danger,  because  there  was  a  neglect  of  duty  on 
the  part  of  the  defendant  in  not  keeping  the  machinery 
fenced,  for  which  he  is  responsible.  It  is  said  that  mere 
knowledge  is  a  defence;  I  cannot  think  so.  The  party 
(a)  6  Exch.  757.  (h)  3  M.  &  W.  1. 
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cannot  recover  if  he  has  contributed  to  the  accident ;  and 

I  agree  with  the  observation  of  my  lord,  that  knowledge 

is  only  a  part  of  negligence,  and  it  is  still  a  question  o. 

whether  there  was  negligence  or  not    I  am  confirmed  in 

that  view  by  what  Lord  Campbell  said  in  Senior  v.  JVardf^a\ 

Upon  these  grounds  I  am  of  opinion  that  the  judgment  of 

the  Court  below  ought  to  be  affirmed 

WiLLES,  J.— I  agree  with  the  opinion  of  my  brother 
Wightman. 

Btles,  J.*-*I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  must  be  affirmed. 

This  is  a  case  of  very  great  importance,  and  I  am  anxious 
that  its  decision  should  repose  on  what  seems  to  me  the 
true  ground. 

I  do  not  rest  the  right  of  the  plaintiff  to  recover  on  the 
statutable  obligation  incumbent  on  the  master  to  fence  the 
machinery,  nor  yet  on  the  personal  knowledge  of  the  master 
that  the  machinery  was  improperly  left  unfenced,  though  I 
do  not  presume  to  intimate  any  disagreement  with  the 
Court  of  Exchequer. 

But  I  think  the  master  liable  on  the  broader  ground,  to 
wit,  that  the  owner  of  dangerous  machinery  is  bound  to 
exercise  due  care  that  it  is  in  a  safe  and  proper  condition. 

The  case  of  Priestly  v.  Fowler  introduced  a  new  chapter 
into  the  law,  but  that  case  has  since  been  recognised  by  all 
the  Courts,  including  the  Court  of  error  and  the  House 
of  Lords.  So  that  the  doctrine  there  laid  down,  with  all  the 
consequences  fairly  deducible  from  it,  are  part  of  law  of  the 
land.  But  the  principles  laid  down  in  Priestly  v.  Fowler^ 
and  all  the  examples  there  given  of  their  application,  relate 
to  the  conveniences  and  casualties  of  ordinary  or  domestic 

(a)  1  E.  &  E.  385. 
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1862.        ^^'  ^^^  ought  not  to  be  strained  so  as  to  vegolate  the 
^--->r^-^      rights  and  liabilities  arising  from  the  use  of  dangerous 
V.  machinery. 

It  ist  in  most  cases^  impossible  that  a  workman  can  judge 
of  the  condition  of  a  complex  and  dangerous  machine, 
wielding  irresistible  mechanical  power,  and^  if  he  could,  he 
is  quite  incapable  of  estimating  the  degree  of  risk  iuTolred 
in  different  conditions  of  the  machine ;  but  the  master  may 
be  able,  and  generally  is  able,  to  estimate  both*  The 
master  again  is  a  volunteer,  the  workman  ordinarily  has 
no  choice.  To  hold  that  the  master  is  responsible  to  his 
workman  for  no  absence  of  care,  however  fl^rant,  seems  to 
»*  me  in  the  highest  degree  both  unjust  and  inconvenient. 
On  the  other  hand,  to  hold  that  the  master  warrants  the 
safety  and  proper  condition  of  the  machine,  b  equally  unjust 
to  the  master,  for  no  degree  of  care  can  insure  perfect  safety; 
and  it  is  equally  inconvenient  to  the  public,  for  who  would 
employ  such  machines  if  he  were  an  insurer? 

It  seems  to  me  that  the  true  rule  lies  midway  between 
V  these  extremes,  and  I  therefore  agree  in  the  conclusion 
arrived  at  by  the  Lord  Chief  Justice.  The  master  ia 
neither,  on  the  one  hand,  at  liberty  to  neglect  all  care, 
nor,  on  the  other,  b  he  to  insure  safety,  but  he  b  to  use 
due. and  reasonable  care.  The  degree  and  nature  of  that 
care  are  to  be  estimated  on  a  consideration  of  the  facts  of 
each  particular  case.  I  do  not  say  that  the  degree  of  care 
isy  in  all  cases,  the  same  as  the  master  must  observe  towards 
strangers. 

Thb  rule  seems  to  me  the  only  rule  consbtent  with 
jnstice  and  public  convenience.  But  I  do  not  rest  it  on 
those  considerations  alone.  It  reposes  on  very  high  autho- 
rity. Lord  Cramoorihy  in  delivering  the  judgment  of  the 
House  of  Lords  in  The  Bartanshitt  Coal  Company  v.  Beid(a), 

(a)  3  Macqueeo,  266. 
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states  that,  in  the  case  of  dangerous  machinery,  the  master        1862. 
is  bound  to  exercise  due  care.     It  is  true  that  this  was  a       clabkb 
Scotch  case,  but  in  that  very  case  the  law  of  Scotland  and      _  <'* 
the  law  of  England  were  held  to  be  the  same  in  thb  branch 
of  the  law  of  master  and  servant. 

It  may  be  true,  that  some  of  the  cases  cited  at  the  bar  are 
not  quite  consistent  with  this  rule,  particularly  those  which 
seem  to  make  the  personal  misconduct  or  personal  know- 
ledge  of  the  master  a  necessary  ingredient  in  his  respon- 
sibility. But  we  are  a  Court  of  error,  at  liberty  to  decide 
on  principle,  and  fortified  by  higher  authority.  Why  may 
not  the  master  be  guilty  of  negligence  by  his  manager,  or 
agent,  whose  employment  may  be  so  distinct  from  that  of 
the  injured  servant,  that  they  cannot  with  propriety  be 
deemed  fellow  servants?  And  if  a  master's  personal  know- 
ledge of  defects  in  his  machinery  be  necessary  to  his  liability,  . 
the  more  a  master  neglects  his  business  and  abandons  it  to 
others  the  less  will  he  be  liable. 

It  is  said  that  the  verdict  exempting  the  servant  from  the 
chaige  of  negligence  is  inconsistent  with  the  fiu;t  that  he 
knew  the  machinery  to  be  unfenced.  But  knowledge  is 
only  an  ingredient  in  negligence.  It  may  be,  that  the 
knowledge  of  the  servant  induced  him  to  use  extraordinary 
care,  which  care  was  yet  insufficient  to  preserve  him  from 
accident.  Besides,  a  servant  knowing  the  facts  may  be 
utterly  ignorant  of  the  risks. 

Lastly,  the  original  contract  of  the  servant  was  to  work 
with  fenced  machinery,  and  it  was  his  master,  and  not  he, 
that  violated  the  condition ;  and  in  so  doing  exercised  a 
species  of  compulsion  over  the  servant. 

For  these  reasons  I  think  the  plaintiflf  below  is  entitled 
to  our  judgment. 

Judgment  for  the  plaintiff  below. 


BXCHEQUBK  S£POSTS. 


IN  THE  EXCHEQUER  CHAMBER. 

(^Appeal  from  the  Court  of  Exchequer.) 


F$b.  5.        The  Great  Northern  Railway  Company,  Appellants, 

V.  Bebrens,  RespondeDt. 

\iniere  a  X  HIS  was  an  appeal  against  the  decision  of  the  Court  of 

goodi)  of  the  Exchequer,  in  dischaiging  a  rule  to  enter  the  verdict  for 

D^tion^  in  t^^  defendant,  pursaant  to  leave  reserved  at  the  trial.   The 

^\wjslX''  pleadings  and  facts  fully  appear  in  the  report  of  the  case, 

c.68.ajdtlie     6  H.  &  N.  366, 
person  de- 
Uyering  the 

declared  their  C.  PoUock  argued  for  the  appellants  (the  defendants  below) 

natnre,  he  i«  in  last  Michaelmas  Vacation  (a)  (December  2). — The  Com- 

tender)^but  P^nj  ^^  ^ot  liable  for  the  damage  done  to  the  picture.    The 

mnst^^iMid,  statement  in  the  receipt  was  not  a  declaration  of  value,  nor  was 

*h^  "^^^^  *^  accompanied  with  payment  of,  or  an  engagement  to  pay  the 

tioned  in  the  increased  charge,  as  required  by  the  1 1  Geo.  4  &  1  Wm.  4» 

notice  affixed  ©  '  ^  J  » 

in  his  offiee,      c.  68,  s.  1.    The  Company  have  not  waived  the  performance 

warehouse 

or  receiving  of  any  condition  precedent   The  effect  of  the  statute  is,  that 

ther  the  goods  on  the  one  hand,  the  carrier,  as  a  condition  precedent  to  the 

^verod,  or  protection  of  the  statute,  must  affix  in  his  office  a  notice  of 

Mnt  to  fetch  ^^®  increased  rate  of  charge ;  on  the  other  hand,  the  con- 

them;  and  if 

no  snch  demand  is  made,  the  carrier  is  liable  for  the  loss  of  or  iniuiy  to  the  goods,  althongjh 
the  increased  charge  has  not  been  paid. — So  Hdd^  in  the  Exchequer  Chamber  (affiiming 
the  judgment  of  the  Court  of  Exchequer). 

(a)  Before  Wightnuui,  J.,  WilUams,  J.,  WiUes,  J^  Byles,  J.,  Keat- 
ing, J.,  and  JBlackbum^  J. 
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signer  of  the  goods  mast  declare  their  nature  and  vahie,  and        1862. 
pay,  or  engage  to  pay,  the  increased  rale  of  charge.   The      'X^'^^ 
jury  having  found  that  there  was  no  such  engagement  by     Northern 

xitAILWAT  Co* 

the  plaintiff,  the  question  is,  whether  it  was  the  duty  of  the  o. 

defendants  to  insist  on  payment  or  an  engagement  to  pay 
the  increased  rate.  There  is  nothing  in  the  Act  to  lead  to 
such  an  inference.  The  1st  section  prescribes  what  is  to  be 
done  by  the  consignor,  and  its  requisites  must  be  complied 
with,  before  any  liability  can  attach  to  the  carrier :  Hart  v. 
Baxendale  (a).  That  case  is  no  authority  that,  upon  the 
consignor  declaring  the  value  and  nature  of  the  goods,  it  is 
the  duty  pf  the  carman  to  demand  the  increased  rate  of 
charge.  Primft  facia  the  carrier  is  protected  by  having 
affixed  the  notice  in  his  office.  \^Wightman^  J. — What  do 
you  say  the  consignor  ought  to  have  done  ?]  He  ought  to 
have  said,  **  I  am  ready  to  pay  the  increased  rate  of  charge." 
[  Wiffhtman,  J. — How  is  he  to  know  the  amount  ?]  The  2nd 
section  says,  that  all  persons  shall  be  bound  by  the  notice 
without  further  proof  that  it  came  to  their  knowledge. 

Keane,  for  the  respondent  (the  plaintiff  below). — The 
Company  ought  to  have  demanded  the  increased  rate  of 
charge.  The  1st  section  of  the  11  Geo.  4  &  1  Wm.  4,  c.  68, 
uses,  with  reference  to  it,  the  word  ^^  accepted ;"  the  2nd  sec- 
tion uses  the  words  **  demand  and  receive  f*  the  3rd  uses  the 
word  "  accepted ;"  buf  the  word  "  accepted"  in  the  1st  and 
3rd  sections  is  expounded  by  the  2nd,  and  means  accepted 
after  demand.  It  is  the  duty  of  the  consignor  to  take 
the  first  step,  and  declare  the  value  and  nature  of  the 
goods,  whether  they  are  delivered  at  the  office  or  elsewhere; 
the  carrier  must  then  demand  the  increased  charge,  and,  if 
he  omits  to  do  so,  he  loses  the  protection  of  the  statute.  In 
Hart  \.  Baxendale  {a),  Maule^  J.,  said:— ''The  meaning 
of  the  statute  is,  that  when  the  value  of  the  parcel  has  been 

(a)  6  £xch.  769. 
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1802.       declared^  the  carriermay  demand  an  mcnaaed  rate,  in  coo- 
fonnitj  with  the  notice  affixed  in  his  office.    The  notice  b 
not  in  restriction  of  the  cameras  liabiBt  j,  hot  a  nmv  notice 
of  tari£     If  there  is  no  tariff,  the  carri^  has  do  right  to 
charge  the  increased  rate.     Bat  if  a  notice  is  affixed  andan 
increased  rate  demanded,  the  owner  of  the  goods  may  lefiise 
to  pay  it,  and  require  the  carrier  to  carry  the  goods  on  the 
terms  of  not  being  re^xmrible  for  their  Umb;"   Suppose  the 
consignor  is  a  foreigner,  or  onaUe  to  read,  how  is  he  to  know 
what  is  the  increased  rate  of  charge?    The  2nd  secdon 
merely  says,  that  it  shall  be  kwfal  for  the  carrier  **to 
demand  and  receive  an  increased  rate  of  charge;*  it  does 
not  require  the  consignor  to  tender  it     [BbcUuru,  J.^ 
When  the  consignor  makes  the  declaration  of  valoe,  onght 
he  not  to  state  that  he  is  ready  and  willing  to  pay  the  in- 
creased ehwrgd?]    The  consignor  most  make  the  dedans 
tion,  whether  a  notice  is  affixed  in  the  carriei^s  office  or  not 
The  affixing  the  notice  entides  the  carrier  to  demand  the 
increased  rate  of  charge.    The  concluding  part  of  the  Ist 
section  most  be  read  in  connection  with  the  2nd    The  2Dd 
section  contemplates  a  delirery,  not  only  at  the  office  in 
which  the  notice  is  affixed,  but  elsewhere,  and  consequently 
if  the  goods  are  delivered  and   their  value  and  nature 
declared  elsewhere,  the  carrier  must  demand  the  increased 
rate  of  charge^  for  the  consignor  cannot  know  it     Again, 
the  3rd  section  sapposes  a  demand  made  and  receipt  given, 
when  no  notice  has  been  affixed ;  and  if  it  is  the  duty  of 
the  consignor  to  tender  the  increased  rate  of  chaige,  he 
must  do  so  in  all  cases ;  but  how  can  he  tender  when  no 
notice  has  been  affixed?     It  is  sufficient  if  the  consignor  is 
ready  to  pay  the  increased  rate  of  chaige  when  it  is  de* 
manded :  Pickford  v.   The  Grand  Junction  RaUtDay  Cm- 
pany  (a).     The  statute  relieves  the  carrier  from  liabilityy 
not  by  reason  of  bis  having  affixed  a  notice  in  his  office,  but 

(a)  8  M.  &  \Y.  S72. 
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provided  he  demands  the  increased  rate  of  charge  notified       1862. 
in  it,  and  the  consignor  refiises  to  pay  it.  ^'"^ 

northebn 
Bailwat  Co. 

C.  Pollock,  in  reply,  referred  to  Batson  v.  Donovan  {a),     ^    v- 
and  Owen  v.  Burnett  {b\ 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

WiGHTMAN,  J. — This  case  was  argued  on  the  2nd  of 
December,  and  stood  over  in  consequence  of  some  doubt 
entertained  by  some  members  of  the  Court.  Upon  con- 
sideration, however,  of  the  facts  and  of  the  statute  1  Wm.  4, 
c.  68,  ss.  1,  2,  3,  we  are  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  was  correct,  and  that  the  respondent 
is  entitled  to  our  judgment. 

We  think  that  the  respondent  having  declared  the  value 
of  the  picture  to  the  carman,  who  was  the  agent  of  the 
appellants,  and  who  received  the  same  to  be  carried  by  them, 
was  entitled,  upon  the  loss  of  it  by  the  appellants,  to  recover 
its  value,  though  he  did  not  pay  or  offer  to  pay  any  increased 
rate  in  proportion  to  the  value,  no  such  payment  having 
been  required  either  at  the  time  of  delivery  to  the  carman, 
or  at  any  other  time  before  the  loss. 

The  case  of  Hartr.  Baxendale,  6  Exch.  769,  decides  that, 
in  such  a  case  as  the  present,  the  person  delivering  the 
goods  to  the  carrier  must,  in  the  first  instance,  declare  their 
value,  in  order  to  fix  the  carrier  with  responsibility,  and  the 
carrier  may  then  require  him  to  pay  an  increased  rate  of 
charge  according  to  a  tariff  put  up  in  the  office ;  but  there 
is  nothing  in  the  statute  which  protects  him  from  liability,  if, 
after  the  value  is  declared  to  be  such  as  would  entitle  him  to 
demand  an  increased  rate  of  charge,  he  choses  to  accept  the 
(a)  4  B.  &  Aid.  21.  (b)  2  C.  &  M.  353. 
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1B02»       goods  to  be  carried  vhboat  making  any  demand  of  sodi 

^"^^^      increased  rate,  or  requiring  it  to  be  either  paid  or  promised. 

&1?*"'^    The  carrier  is  not  bodnd  to  accept  such  goods  for  carriage 

v.^       without  payment  of  such  increased  rate,  if  required ;  but  if 

he  chose  to  do  so,  and  the  value  is  dechred,  he  will  not  be 

protected  by  the  Act 

We  agree,  therefore,  in  opinion  with  the  Court  of  Ex- 
chequer, and  the  judgment  will  be  aflBrmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Ezche^fiur.) 


^^«  ^^'  Miller  and  Others  v.  TsTHSBniaTON. 

^  dSirrito^**  ■■■  ^^"^  ^^  *  proceeding  in  error  on  the  judgment  of  the 

•re  not  liable,  Court  of  Exchequer  for  the  plaintifis  on  the  demurrers  to 

under  the  oidi-  *                        *                   ^ 

nftiyformof  the  pleas  and  replications.     The  pleadings  fully  appear  in 

policy,  for 

genenl  aver-  the  report  of  the  case  in  the  Court  below,  6  H.  &  N.  278. 

Le  in  reipeet  ^ 
of  the  jet- 

ft^cd  oBi*  Broun  now  argued  for  the  plaintiffs  (a). — ^The  aigument 

TaUd  ciiftom  ^^  ^°  substance  the  same  as  in  the  Court  below.    In  addi- 

eontnSi"th6  ^*^"  ^^  ^^^  authorities  there  cited,  Da  Costa  ▼.  Edmvnds{b) 

terms  of  the  ^gg  relied  ou. 


policy: 


in  the 


jEzchequer 

Chamber  MelUsh  (with  whom  was  Honyman)  appeared  for  the 

judgment  of     defendant,  but  was  not  called  upon  to  argue. 

the  Court  of 


Exchequer). 


(a)   Before  CoMum^  0.  J.,      /e«,  J.,  ByUs^  J^  and  KeatiMg^  J. 
Wightman^  J.,  Crompion^  J.,  Wil-         (6)  4  Camp.  142. 
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CocKBUBK,  C.  J.— We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  affirmed.  The  policy  ^ 
18  in  general  terma^  which,  it  is  admitted,  embraces  the  case  „  «^- 
of  general  average.  But  then  the  pleas  allege  a  custom  at  ton. 
Liverpool,  according  to  which,  where  a  policy  of  insurance 
18  in  general  terms,  the  underwriter  is  not  liable  for  general 
average  or  contribution  in  respect  of  the  jettison  of  goods 
which  instead  of  being  stowed  below  deck  are  stowed  on 
deck.  The  question  is  whether  such  a  custom  can  be  im- 
ported into  the  policy,  so  as  to  limit  the  liability  of  the 
underwriters.  The  Court  below  held  that  the  policy  must 
be  read  as  incorporating  the  custom.  I  think  that  the 
reasons  given  by  the  Court  of  Exchequer  are  so  clear  and 
satisfactory  that  it  b  unnecessary  to  say  more  than  that  we 
concur  in  the  judgment  of  that  Courts  and  upon  the  grounds 
there  stated. 

Judgment  affirmed. 


IN   THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


BiGOB  and  Others  v.  Pabkinson.  ^eb.  lo. 

JbjRROR  on  a  bill  of  exceptions.— The  declaration  stated  The  pWntiflii 

'^  ,  haTing  entered 

that  the  plain tifis  were  about  to  dispatch  a  certain  vessel,  into  an  aeree- 

11    1        ww\9       r^  -WT.        •    M       •  1  •  1    nient  with  tli6 

called  <<The  Queen  Victona,"  with  certam  troops  and  East  India 

Company  for 
theoonyeyanoe 
of  troops  to  Bombay,  the  defendant  undertook  to  supply  the  plaintiffii  with  troop  stores, 
'Jlgnaianteed  to  pass  survey  of  the  East  India  Compan/s  offioers" : — HUd,  m  the  Exchequer 
Chamber,  that  this  express  warranty  did  not  exclude  the  wairan^  implied  by  law  that  the 
stores  should  be  reasonably  fit  for  the  purpose  for  which  th^  were  intended. 

QQ  Q  2 
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marine  boys  and  passengen  on  board  thereof^  on  a  certain 
Toyage,  to  wit,  from  London  to  Bombay,  as  the  defendant 
well  knew ;  and  thereupon  the  pbuntifls,  at  the  request  of 
the  defendant,  ordered  of  the  defendant,  who  then  carried 
on  the  business  of  a  provision  merchant,  and  i^jeed  to  boy 
of  him  divers  proTisions  and  stores  for  the  use  of  and  to  be 
used  and  consumed  by  the  said  troops  and  marine  boys  and 
passengers  on  the  said  Toyage,  at  certain  prices  then  agreed 
upon  between  the  plaintiffs  and  defendant  And  the  de- 
fendant agreed  to  supply  the  same  in  the  way  of  his  businesB 
for  the  purpose  aforesaid,  and  then  promised  the  plaintifls 
that  the  said  provisions  and  stores  should  be,  and  be  shipped, 
in  a  condition  reasonably  fit  and  proper  for  the  said  purpose 
of  being  so  used  and  consumed  as  aforesaid. — Breach:  that 
although  the  defendant  supplied  provisions  and  stores  for 
the  purpose  aforesaid,  and  the  plaintiffs  paid  for  the  same  at 
the  prices  aforesaid,  the  said  provisions  and  stores  were  not 
reasonably  fit  and  proper  for  the  said  purpose,  nor  supplied 
in  a  reasonably  fit  and  proper  condition,  but  were  unsound 
and  unwholesome,  and  wholly  unfit  and  improper,  and  in  a 
wholly  unfit  and  improper  condition  for  the  said  purpose,  &c. 

Plea:  Non-assumpsit. — Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  London 
Sittings  after  Michaelmas  Term,  1860,  when  the  following 
facts  appeared. — The  plaintiffs  were  owners  of  a  ship  called 
the  '^  Queen  Victoria,"  and  were  about  to  charter  her  to  the 
directors  of  the  East  India  Compsny  for  the  conveyance  of 
troops  from  London  to  Bombay  for  the  East  India  Com- 
pany, and  for  the  supply  of  those  troops  with  provisions  and 
stores  during  the  voyage.  The  plaintiffs  advertised  for 
tenders  for  the  supply  of  provisions  and  stores,  and  entered 
into  an  agreement  with  the  East  India  Company  for  the 
conveyance  and  supply  of  troops.  Tbe  defendant  after- 
wards wrote  and  sent  to  the  ship's  husband  of  the  **  Queen 
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Victoria/'  acting  as  agent  for  the  plaintiffsj  the  following        1862. 
letter: —  v-^>o-' 

BlOOB 

**  Sir, — I  hereby  undertake  to  supply  your  ship,  the  ^  j.^ 
*  Queen  Victoria'  to  Bombay,  with  troop  stores,  viz.,  dietary, 
mess  utensils,  coals,  berth  water  and  water  casks,  at  6Ll5s,  6d. 
per  head,  guaranteed  to  pass  survey  of  the  Honourable  East 
India  Company's  officers,  and  also  to  guarantee  the  quanti- 
ties as  per  invoice,  to  be  on  board  on  Sept.  13. 

"  Yours  obediently, 

«  J.  H.  Parkinson.'^ 

The  plaintiffs  afterwards  saw  the  defendant  and  accepted 
this  tender;  and  accordingly  ordered  of  him,  and  he  there- 
upon supplied  to  the  plaintiffs,  troop  stores  for  the  supply  of 
234  soldiers  on  their  voyage  on  board  the  vessel  '*  Queen 
Victoria,"  from  London  to  Bombay ;  which  provisions  and 
stores  passed  the  survey  of  the  Honourable  East  India 
Company's  officers.  In  reference  to  these  provisions  and 
stores  the  defendant  sent  an  invoice  to  the  master  of  the 
vessel,  stating  the  particulars  of  the  provisions  and  stores 
so  purchased,  as  being  provisions  and  stores  for  234  men, 
at  6L  I5s.  6(L  per  head,  amounting  to  1585L  7«.,  which  the 
plaintifis  paid  the  defendant  The  provisions  and  stores 
proved  unsound  and  unwholesome. 

The  Lord  Chief  Baron  directed  the  jury  that,  there  being 
an  express  guarantee,  no  implied  promise  of  the  defendant 
could  be  imported  into  the  contract,  and  there  was  no  evi- 
dence to  support  the  agreement  in  the  declaration ;  where- 
upon the  jury  found  a  verdict  for  the  defendant. 

The  plaintiffs'  counsel  having  tendered  a  bill  of  exceptions 
to  the  above  directions,  the  case  was  now  argued  by 

CbojAy,  for  the  plaintiffs  (a). — There  was  evidence  for  the 

(a)  Before  Cockbum,  G.  J.,  Wightmanj  J.,  Crompton^  J.,  Keating^  J., 
and  Bylesy  J. 
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1862*  jary  of  the  ootitract  alleged  In  the  declantion,  m.,  that  the 
provisions  and  stores  shoald  be  reasonably  fit  for  the  pur- 
pose of  being  used  by  the  troops.  Where  goods  are  to  be 
supplied  for  a  particular  purpose^  the  law  implies  that  they 
shall  be  fit  for  that  purpose.  There  is  nothing  in  the  tender 
of  the  defendant,  which  formed  the  basis  of  the  contract,  to 
prevent  that  implication  of  law.  The  defendant  contends 
that  because  there  is  an  express  guarantee  that  the  provi* 
sions  and  stores  shall  be  such  as  will  pass  survey  of  the 
East  India  Company's  officers,  no  implied  warranty  can 
be  imported ;  but  the  contract  is,  that  they  shall  pass  the 
survey  of  the  officers  atid  be  reasonably  fit  for  the  purpose 
for  which  they  were  reqvired. 

The  Court  then  called  on 

The  AUemey  Gtnerd  (with  whom  was  T.  J.  Clark\  for 
the  defendMit. — Firtft,  even  if  there  had  beeti  no  express 
stipulation,  the  law  would  not  have  implied  the  one  alleged 
in  the  declaration.  In  the  absence  of  fraud,  the  maxim 
**  caveat  emptor**  applies.  [  Crompton^  J. — This  is  not  a  eon- 
tract  for  the  purchase  of  a  specific  article,  but  for  commo- 
dities to  be  supplied;  then  must  not  the  seller  supply  some- 
thing reasonably  fit  for  the  purpose?:  Laingy, FidgiaH{m\'\ 
The  pMntifti  had  an  opportunity  of  inspecting  the  pro* 
visions  and  fbrming  their  own  judgtnent  upon  them.  There 
was  no  peculiar  knowledge  on  the  part  of  the  defendant 
respecting  the  goods.  An  implied  warranty  only  arises 
where  the  article  is  not  in  esse  but  has  to  be  manufieurtured, 
or  where  there  is  greater  knowledge  on  the  part  of  the 
seller  than  the  buyer,  and  the  buyer,  relying  on  the  seller, 
does  not  exercise  his  judgment.    The  defendant  was  not 

(a)  6  TauDt  108. 
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the  manufacturer.     ICockbumj  C.  J. — He  is  neverthelesa       1862. 
responsible,  and  must  resort  to  his  remedy  against  the  manu-      ^b"^*"^^ 
fiicturer.    Where  a  person  undertakes  to  supply  provisions,  v- 

and  they  are  supplied  in  cases  hermetically  sealed,  but  turn 
out  to  be  putrid,  it  is  no  answer  to  say  that  he  has  been 
deceived  by  the  person  from  whom  he  got  them.]  On  a 
sale  of  meat,  where  buyer  and  seller  have  the  same  means  of 
ascertaining  its  condition,  there  is  no  implied  warranty  that 
it  is  fit  for  human  food :  EmmerUm  v.  Matthews  {a).  The 
rule  is  thus  stated  in  Chitty  on  Contracts,  p.  399,  6th  ed. : — 
*'  If  a  man  purchase  goods  of  a  tradesman  without  in  any 
way  relying  upon  the  skill  and  judgment  of  the  vendor, 
the  latter  is  not  responsible  for  their  turning  out  contrary  to 
his  expectation ;  but  that  if  a  tradesman  be  informed  at  the 
dme  the  order  is  given  of  the  purpose  for  which  the  ardde 
is  wanted,  and  the  buyer  relies  on  the  seller^  judgment,  the 
latter  impliedly  warrants  that  the  thing  furnished  shall  be 
reasonably  fit  and  proper  for  the  purpose  for  which  it  is 
required."  [Cockbum,  C.  J. — There  is  no  difference  in 
this  respect  between  goods  to  be  manuftctured  and  provi- 
sions to  be  supplied.]  There  is  nothing  to  shew  that  the 
plaintifis  relied  on  the  judgment  of  the  defendant  In 
Janes  v.  Bright  {b)  the  defendant  was  the  manufecturer,  and 
knew  the  purpose  for  which  the  article  was  wanted ;  and  at 
the  time  the  order  was  given  the  buyer  had  no  opportunity 
of  inspecting  it.  [Cochbum^  C.  J. — Can  it  make  any  differ- 
ence  that  the  seller  is  not  the  manufacturer  ?  Suppose  he 
says,  '*  I  do  not  manufacture  but  I  will  sell  you  the  article 
you  wish.]  In  Gardiner  v.  Gray  (c),  Lord  EUenborough 
said,  that  <'  where  there  is  no  opportunity  to  inspect  the 
commodity,  the  maxim  of  caveat  emptor  does  not  apply." 
Suppose  a  person,  on  the  negotiation  for  the  purchase  of  a 

(a)  Ante,  p.  586.  (&)  5  Bing.  533. 

(e)  4  Camp.  144. 
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lioTse,  told  the  seller  that  he  wanted  it  for  hontingy  would 
there  be  an  implied  warranty  that  it  was  fit  for  that  purpose? 
».  [  Cockbum,  C.  J. —If  a  person  engages  another  to  supply  him 

X  ASK  I  }f  soil* 

with  a  certain  number  of  horses  for  a  particular  purpose,  as 
for  instance  a  cavalry  regiment,  and  relies  on  the  judgment 
of  the  seller,  would  he  not  be  bound  to  provide  horses  rea^ 
sonably  fit  for  that  purpose  ?   If  the  buyer  was  to  select  the 
horses,  the  case  might  be  different     So  here,  when  the  de- 
fendant undertook  to  supply  ]Nx>visions  for  the  troops,  be 
impliedly  undertook  that  they  should  be  fit  for  consumption.] 
The  mere  fact  that  the  seller  has  been  informed  by  the  buyer 
of  the  purpose  for  which  he  wants  the  article,  will  not  raise 
an  implied  warranty  that  it  is  fit  for  that  purpose. — Secondly, 
there  being  an  express  guarantee  that  the  commodities  shall 
pass  survey  of  the  officers  of  the  East  India  Company,  no 
other  warranty  can  be  implied.    The  parties  agreed  upon  a 
particular  mode  by  which  the  quality  of  the  provisions  was 
to  be  tested ;  and  when  approved,  all  responsibility  on  the 
part  of  the  seller  was  at  an  end.     The  Court  will  not 
extend  an  express  warranty  by  implication:    Dickson  v. 
Ziznia  {a).  In  Bitdd  v.  Farrmanner  {b),  Tindal,  C.  J.,  said : 
-— <*  Where  there  is  an  express  warranty  as  to  any  single 
point,  the  law  does  not  beyond  that  raise  an  implied  war- 
ranty that  the  commodity  sold  shall  also  be  merchantable." 

Cleasbtf,  at  the  request  of  the  Court,  replied  upon  the 
second  point  only. — He  aigued  that  there  was  an  implied 
warranty  that  the  provbions  should  be  reasonably  fit  for  the 
voyage,  in  addition  to  the  stipulation  that  they  should  pass 
survey  of  the  East  India  Company's  officers. 

CocKBUBN,  C.  J. — ^We  are  all  of  opinion  that  the  ruling 
of  the  Lord  Chief  Baron  cannot  be  upheld,  and  that  there 

(a)  10  C.  B.  602.  (6)  8  Bing.  48.  62. 
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roust  be  a  trial  de  novo.     There  are  two  questions;— First,        1862. 
whether  upon  a  contract  to  supply  provisions  there  is  an      ^"^^"^^ 
implied  warranty  that  thev  shall  be  reasonably  6t  for  the  v. 

PlBKlHSOV. 

purpose  for  which  they  are  intended.  Upon  that  point  not  a 
doubt  can  be  entertained.  The  principle  of  law  is  correctly 
stated  in  the  passage  cited  from  Chitty  on  Contracts  (a). 
Where  a  buyer  buys  a  specific  article,  the  maxim  **  caveat 
emptor*'  applies ;  but  where  the  buyer  orders  goods  to  be 
supplied,  and  trusts  to  the  judgment  of  the  seller  to  select 
goods  which  shall  be  applicable  to  the  purpose  for  which 
they  are  ordered,  there  is  an  implied  warranty  that  they 
shall  be  reasonably  fit  for  that  purpose ;  and  I  see  no  reason 
why  the  same  warranty  should  not  be  comprehended  in  a 
contract  for  the  sale  of  provisions. 

Then  comes  the  question,  whether  by  the  particular  terms 
of  this  contract  an  implied  warranty  is  excluded  by  the 
express  warranty.  I  accede  to  the  proposition,  that  where 
both  parties  have  agreed  to  abide  by  the  arbitrament  of  a 
third  person,  as  to  whether  goods  to  be  supplied  are  fit  for 
the  purpose  for  which  they  were  ordered,  and  that  person 
decides  that  the  goods  are  such  as  ought  to  be  accepted 
nnder  the  contract,  the  parties  are  concluded  by  his  deci- 
sion.  Here,  if  the  provisions  were  to  be  supplied  to  the 
satisfaction  of  the  East  India  Company *s  oflScers ;  so  that 
they  were  to  be  the  sole  judges  of  whether  they  were  fit  for 
the  purpose  intended,  the  parties  would  have  been  concluded 
by  their  determination.  But  as  I  read  this  contract,  in  addi- 
tion to  the  implied  condition  that  the  provisions  supplied 
shall  be  fit  for  the  purpose  intended,  there  is  superadded  an 
express  condition,  not  qualifying  the  former  but  inserted 
fur  the  benefit  of  the  buyer,  who  undertook  to  supply  pro- 
visions for  the  use  of  the  East  India  Company,  who  were 
sending  out  troops.  It  was,  I  think,  inserted  to  protect  the 
buyer  and  guard  against  any  dispute :  so  that,  if  the  provi- 

(pi)  Page  399,  6th  ed. 
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nons  did  not  at  oooe  pMs  rarrey,  ochen  dwold  be  diipped 
in  tbeir  phoe.  The  teller  lumng  supplied  pruiririons  unfit 
for  eoDSomption,  it  is  mad  that  he  Iwi  perfimned  Uscootnct 
becaose  he  Iwi  soooeeded  in  getting  the  pcufinons  pnssed  by 
the  offioen  of  the  Company.  If  soothe  guarantee  as  to  quan- 
tity, if  that  had  passed  surrey,  woaM  besnbject  to  a  similar 

aignnient  ^ 

*  de  novo  awarded. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Qmri  of  Exeheymer*) 


Babbow  v.  Totai*. 

X  HIS  was  a  writ  of  error  on  the  jodgment  of  the  Coort  of 
Exchequer  for  the  defendant  (a)  on  a  spedal  case  stated  for 
the  opinion  of  that  Court 

The  action  was  ejectment  to  recorer  a  messuage  and 
hereditaments  known  as  the  Weaste,  situate  in  Pendleton^ 


Ftb.4. 

deriiedM 
follows :— "  I 
pre  and  de- 
Tiseimtomy 
wife  all  tlut 
mj  DMMoage 
or  dweUing- 
hooM,  whm 
I  now  Uto 

during  the  term  of  her  nstiml  Hfe ;  and  immediatelr  after  the  death  of  my  said  wife,  I  tm 
and  deriae  nnto  mj  grandson,  T.  C,  son  of  die  Ute  R.C.,  all  that  my  estate  where  I  now  uTe, 
and  all  that  other  estate  thereto  belonging,  called  the  W.  Estate^  for  his  own  nse  dming  hia 
Datnnl  lift,  with  remainder  to  Uie  eldest  son  cfl  the  body  of  the  said  K  C,  lawfully  begotten, 
aererally  and  snooessiyely  in  tail  male  of  the  name  of  C.  And  for  want  of  sndi  lawinl 
issne  of  that  name  either  by  my  said  grandson,  T.  C,  or  my  son,  J,  C,  then  I  giye  and  devise 
the  said  estate  where  I  now  liye  and  the  W.  estate  amongst  my  dao^ten  and  their  childzcn, 
share  and  share  alike,  to  hold  nnto  them,  his,  her  or  their  heirs  £>r  eyer,  as  tenants  in  oomnum.* 
T.  C.  sniTered  a  reooyeiy  and  died  without  issue.  In  ejectment  the  plaintiir  daimed  as  grand- 
son of  a  daughter  of  the  testator,  the  defendant  claiming  under  a  oonyeyance  in  fee  by  T.  C. 
subsequent  to  the  recoyeiy.  In  the  year  1823,  the  Court  of  Exchequer  held  that  T.  C,  the 
grandson,  oould  make  a  good  title  in  fee  to  a  purchaser.  About  the  same  period  the  ()ourt 
ot  King's  Bench,  on  a  case  from  Chancy,  certified  that  T.  C.  was  tenant  in  tail,  and  that 
certificate  was  confirmed  by  the  Lord  Chancellor. — Beid,  in  the  Excheouer  Chamber,  that, 
nnder  these  circumstances,  the  construction  put  upon  the  will,  howeyer  doubtful,  could  only 
be  oyemled  by  the  House  of  Linds. 


(a)  The  pl«iitiff*8  00itn8el  hay- 
ing stated  that  a  constraction  had 
been  put  on  the  will  by  Lord 
Eldonj  C,  the  Court  of  King^s 
Bench  and  the  Court  of  Exche- 


quer, which  was  agwnst  the  plain- 
tifT,  the  Court  gaye  jodgment  ibr 
the  plaintiff  without  aigument  in 
order  that  the  point  might  be  de- 
cided by  a  Court  of  error. 
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in  the  county  of  Lancaster.  The  writ  issued  ou  14th  of  ]^gQ2. 
August,  1855,  and  the  cause  came  on  for  trial  before  HiUt  J., 
at  the  Liverpool  Summer  Assizes,  1859,  when  a  verdict  was 
found  for  the  defendant,  subject  to  a  special  case  (in  sub- 
stance) as  follows. — Thomas  Chorlton  was,  at  the  time  of 
making  his  will  and  at  his  death,  seised  in  fee  of  aii  estate 
called  the  Weaste,  which  comprises  the  premises  for  which  thb 
action  is  brought,  which  bears  date  the  5th  of  September, 
1799,  and  was  on  that  day  duly  executed,  published,  at- 
tested, and  subscribed  according  to  the  law  then  in  force 
for  passing  real  estate.     He  devised  as  follows : — 

''  I  give  and  devise  all  my  real  and  personal  estate  unto 
my  executors  and  trustees  hereafter  mentioned ;  in  trust, 
nevertheless,  to  pay  debts  and  legacies  during  the  term  of 
ten  years,  and  after  my  decease  to  be  disposed  of  after  the 
following  manner  and  form :  Also  I  give  and  devise  unto 
my  wife,  Catharine  Chorlton,  all  that  my  messuage  or 
dwelling-house,  garden  and  premises  thereto  belonging, 
where  I  now  live,  together  with  my  household  furniture 
and  everything  now  usually  held  therewith,  during  the 
term  of  her  natural  life ;  and,  immediately  after  the  death 
or  decease  of  my  said  wife,  I  give  and  devise  unto  my 
grandson,  Thomas  Chorlton,  son  of  the  late  Richard  Chorl- 
ton, all  that  iny  estate  where  I  now  live,  and  all  that  other 
estate  and  premises  thereto  belonging,  situate  in  Pendleton 
aforesaid,  called  or  known  by  the  name  of  Weaste  Estate, 
now  in  the  tenure  or  holding  of  Thomas  Walker,  his  assigns 
or  under  tenants,  for  his  own  use  during  his  natural  life, 
with  remainder  to  the  first  son  of  the  body  of  the  said 
Thomas  Chorlton,  lawfully  begotten,  severally  and  succes- 
sively in  tail  male,  of  the  name  of  Chorlton.  And  for  want 
of  such  lawful  issue  of  that  name,  either  by  my  said  grand- 
son, Thomas  Chorlton,  or  my  son,  James  Chorlton,  then 
I  give  and  devise  the  said  estate,  where  I  now  live,  and  the 
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Weaste  Estate  amongst  my  datigbtere  and  their  children, 
share  and  share  alike,  to  hold  unto  them,  his^  her,  or  their 
heirs  for  ever,  as  tenants  in  common,  bat  not  as  joint 
tenants.     And  I  also  give  and  devise  anto  mj  soOy  James 
Cborlton,  all  that  my  estate,  and  premises  thereto  belonging, 
situate  in  Monton,  in  the  parish  aforesaid,  now  in  the  tenore, 
holding,  or  poflseasion  of  William  Stott,  his  assigns  and  under 
tenants.     And  also  I  give  and  devise  unto  my  son,  James 
Chorlton,  all  that  my  estate,  and  premises  thereto  belong- 
ing, situate  in  EUenbrook,  in  the  parish  aforesaid,  now 
in  the  tennre,  holding,  or  possession  of  the  late  William 
Harrison,  his  assigns  or  nnder  tenants.      Bat  if  it  shall 
happen  that  the  sums  of  money,  which  I  hereafter  give 
unto  the  following  persons,  at  the  end  of  ten  years  as 
aforesaid,  which  my  ezecutore  and    trustees   shall  have 
in .  their  hands,  together  with  interest  arising  from  my 
whole  estate,  real  and  personal,  shall  be  too  little,  then 
I  authorize  my  said  executors  and  trostees  to  sell  and  dis- 
pose in  the  best  way  and  manner  they  can  the  estate  at 
EUenbrook  aforesaid,  to  make  np  the  said  soma  of  five 
hundred  pounds  each,  and  the  remainder  of  the  purchase 
money  to  be  given  to  my  said  son,  James  ChoritoD,  or  bis 
heirs.     Also  I  give  and  bequeath  to  my  daughter,  Martha 
Blinkhom,  the  sum  of  five  hundred  pounds  of  lawful  money 
of  Great  Britain,  during  the  term  of  her  natural  life;  and 
immediately  after  the  death  or  decease,  to  be  divided 
amongst  her  child  or  children,  share  and  share  alike;  and 
the  interest  arising  firom  the  said  sum  of  five  hundred 
pounds  during  the  said  term  of  ten  years  shall  be  aiding  to 
pay  off  the  late  James  Blinkhom's  debt%  and  if  any  overplus 
shall  happen  when  the  said  debts  are  paid,  I  give  the  same 
to  be  divided  amongst  ray  daughters  or  their  children,  sbsre 
and  share  alike*   And  I  give  and  bequeath  to  my  daughter, 
Sarah  Stevenson,  the  sum  of  five  hundred  pounds  of  law- 
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fill  money  as  aForesaid,  during  the  term  of  her  natural  life ; 
and  immediately  after  her  death  or  decease,  to  be  divided 
amongst  her  child  or  children,  share  and  share,  alike. 
Also  I  give  and  bequeath  to  my  daugbt^,  Elizabeth  Turner^ 
five  hundred  pounds  of  lawful  money  as  aforesaid.  Also 
I  give  and  bequeath  unto  my  daughter  Ann  Barrow's 
children,  five  hundred  pounds  of  lawfiil  money  as  aforesaid, 
to  be  divided  amongst  them  share  and  share  alike.  Also 
I  give  and  bequeath  unto  my  grandson,  Robert  Schples, 
son  of  my  late  daughter  Catherine,  five  hundred  pounds 
of  lawful  money  as  aforesaid,  and  no  more  on  any  account 
whatever.  Also  I  give  and  bequeath  unto  my  daughter,  Mary 
Chad  wick,  the  sum  of  five  hundred  pounds  of  lawful  money 
as  aforesaid.  And  as  to  the  rest,  residue  and  remainder  (if 
any)  of  my  goods,  chattels  and  effects  whatsoever,  after 
payment  of  my  just  debts  as  aforesaid,  I  give  and  bequeath 
unto  and  amongst  the  aforesaid  legatees,  share  and  share 
alike.  (The  will  then  concluded  with  the  appointment  of 
executors.) 

The  testator  died  in  December,  1799.  His  widow  died 
in  March,  1801.  Richard  Chorlton,  the  eldest  son  of  the 
testator,  died  in  1794.  Thomas  Chorlton,  the  grandson  of 
the  testator,  who  was  the  only  son  of  Richard  Chorlton  who 
survived  his  father,  survived  the  testator,  and  was  the  heir- 
at-law,  and  died  in  October,  1838,  without  having  had  any 
child.  James  Chorlton,  the  second  and  only  other  son  of 
the  testator,  died  in  1804,  having  had  only  one  son,  who 
was  bom  in  October,  1799,  and  died  in  October,  1825, 
having  had  no  child. 

The  plaintiff  was  grandson  of  Ann  Barrow,  a  daughter  of 
the  testator,  who  died  in  1796. 

Thomas  Chorlton,  the  grandson  and  heir-at-law  of  the 
testator,  suffered  a  recovery  with  double  voucher  of  the 
Weaste  Estate,  at  the  Lancaster  Summer  Assizes,  1810. 

The  defendant  claims  title  under  a  conveyance  in  fee 
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made  by  Thomas  Chorlton,  the  grandson,  subsequent  to  the 
recovery. 

The  question  for  the  opinion  of  the  Court  i%  whether  the 
pUiintiff  is  entitled  to  recover  the  said  premises,  or  any  share 
or  interest  therein,  or  any  part  thereo£  If  the  Court  shall 
be  of  opinion  that  the  plaintiff  is  so  entitled,  the  Tcrdict 
and  judgment  are  to  be  entered  for  him  for  such  share  or 
interest.  If  the  Court  shall  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover,  the  verdict  ahready  entered  is  to 
stand. 

Mamtty  {Atpland  with  him)  argued  for  the  plaintiff — 
The  case  involves  two  questions:  First,  whether  Thomss 
Chorlton,  the  grandson  of  the  testator,  took  an  estate  fiir 
life  or  in  tail:  secondly,  whether  the  remunders  to  the  tes- 
tator^s  daughters  and  their  children  were  vested  or  contin- 
gent    Though  the  will  is  informally  drawn,  the  intention 
of  the  testator  may  be  collected  from  the  whole  instrument. 
There  is  a  devise  to  Thomas  Chorlton  for  lifis,  with  an 
express  remainder  to  his  first  son,  and  a  reminder  by 
implication  to  his  other  sons  successively  in  tail  male,  and 
for  want  of  lawful  issue,  that  is  of  such  issue,  of  that  name 
by  his  grandson  Thomas  Chorlton,  or  his  son  John  Chorl- 
ton, the  estate  is  to  go  over  to  his  daughters  and  their 
children.    There  are  decisions  on  the  construction  of  this 
will  which  are  adverse  to  that  contended  for.    In  ChorUom 
V.  Craoen  {a\  the  Court  of  King's  Bench,  on  a  case  sent 
from  the  Court  of  Chancery,  certified  that  Thomas  Chorl- 
ton was  tenant  in  tail,  and  that  certificate  was  confirmed  by 
Lord  EldaiL    Again,  in  the  year  1823,  the  question  came 
before  the  Court  of  Exchequer  on  exceptions  to  title  by 
a  purchaser,  when  Richards,  C.  B.,  was  of  opnion  that 
Thomas  Chorlton  took  such  an  estate  as  enabled  him  to 


(a)  Not  reported,  but  mentioned     in  MeUuk  v.  MtiHsk,  9  B.  &  C. 
bj  Mr.  PriUon  in  his  ax)|ument     524. 
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make  a  good  title  to  the  fee,  by  the  means  which  he  bad        1862. 
adopted  for  that  purpose :  Bushton  v.  Craven  {a).  However, 
it  is  observed  in  Jarman  on  Wills,  vol.  2,  p.  885,  3rd  ed., 
that  **  the  absence  of  all  information  as  to  the  precise  grounds 
of  that  decision  greatly  detracts  from  its  value  as  a  general 
authority."    [CoMum^  C.  J. — In  BMmon  v.  Bcbbuon  {J>\ 
the  devise  was  to  Z.  for  life,  and  no  longer,  provided  he  took 
the  testator's  name,  and  after  his  decease  to  such  son  as  he 
should  have  lawfully  bq;otten  taking  that  nanie,  and  in  der 
fault  of  such  issue  to  W.  in  fee;  and  it  was  held  that  ^'son'* 
was  to  be  taken  as  nomen  coUectivum,  and,  in  order  to 
effectuate  the  manifest  general  intention  of  the  testator,  Z. 
must  by  necessary  implication  take  an  estate  in  tail  male.] 
That  decision  is  reviewed  in  Jarman  on  Wills,  vol.  2, 
p.  432,  3rd  ed.,  where  it  is  said :  *'  that  the  word  '  son,* 
in  the  devise  in  that  case,  appears  to  have  been  regarded  as 
a  word  of  limitation,  and  consequently  the  first  taker  was 
properly  held  to  be  tenant  in  tail,  without  imposing  on  the 
subsequent  words,  '  in  default  of  tuck  issue,'  the  office  of 
conferring  that  estate,  to  which,  indeed,  upon  every  sound 
principle  of  construction,  they  appear  to  be  inadequate.' 
Here  there  is  no  reason  for  enlarging  the  life  estate  into 
an  estate  tail  by  implication.    The  rule  is  thus  stated  in 
Jarman  on  Wills,  voL  2,  p.  430,  3rd  ed.:  "  With  regard  to 
real  estate  also  it  is  clear  that  the  words  <  in  default  of  s^^^ 
issue,'  following  an  express  devise  to  any  particular  geo^rar 
tioD  of  issue,  as  children,  sane,  or  dauffhters^  will  be  construed 
to  refer  to  the  issue  before  described ;  that  is,  as  meaning  ^^ 
default  of  *  wic^'  children,  sans,  &c.     And  in  cases  of  ^^^ 
class  this  rule  prevails,  whether  the  objects  of  sucb   p^^*" 
ceding  devise  take  estates  of  inheritance  or  only  estates  xor 
life  "    No  estate  raised  by  implication  in  a  will  can  destroy 
an  express  estate;  as  where  the  devise  was  to  A.  for  1**^* 
remainder  to  his  first  son,  and  so  to  every  other  son  i^  ^^* 

(o)  12  Price,  599.  (6)  1  Burr.  3»- 
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male,  and  for  want  of  iasae  male  of  A.,  remainder  over ; 
and  that  was  held  no  estate  tail  in  A.  by  implication :  Bam' 
JUld  V.  Popham  (a).  That  case  was  followed  by  Blackbam 
▼.  Edgley  (&)•  All  the  authorities  were  reviewed  in  Baker 
▼.  Tucker  (c).  There  the  devise  was  in  trust  for  the  testa- 
tor's reputed  son  for  his  life,  and  after  his  decease  for  and  to 
his  first  and  every  other  son  successively  in  tail  male,  and  in 
de&ult  of  SQch  issue  to  his  daughter  or  daughters,  as  tenants 
in  common  in  fee,  and  in  default  of  issue  of  the  repated  son, 
to  and  for  the  testator's  right  heirs:  and  it  was  held  that  the 
reputed  son  took  only  an  estate  for  life,  and  that  no  re- 
mainder in  tail  to  him  could  be  implied  after  the  limitation 
to  the  daughters.  An  estate  for  life  may  be  enlarged  into 
an  estate  tail  by  implication  in  order  to  efiectuate  the  mani- 
fest intention  of  the  testator,  but  never  to  defeat  it :  Foster 
V.  Hayes  {dy — He  ai^ued,  secondly,  that  the  daughters  of 
the  testator  and  their  children,  took  vested  remainders.  On 
this  point  he  cited  WiUts  case  (e). 

Cleasby  (with  whom  was  Lewin)  appeared  for  the  defend- 
ant, but  was  not  called  upon  to  argue. 

CocKBURN,  C.  J. — Without  saying  that  the  case  is  finee 
from  doubt,  or  what  view  we  might  have  taken  if  the  ques- 
tion had  been  res  integra,  after  the  decisions  of  three  Courts, 
upon  the  authority  of  which  purchasers  have  been  com- 
pelled to  take  the  property,  and  considering  that  the  matter 
has  remained  undisturbed  for  above  thirty  years,  we  think 
that  no  tribunal  but  the  highest  Court  in  the  realm  ought 
to  disturb  those  decisions.  We  must,  therefore,  leave  the 
plaintifi^,  if  he  desires  it,  to  appeal  to  the  House  of  Lords. 

Judgment  for  the  defendant. 

(fl)  1  P.  Wms.  54.  (£0  4  E.  &  B.  717. 

(b)  1  P.  Wms.  599.  (0  6  Rep.  166. 

(c)  3  II.  L.  106. 
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IN  THE  EXCHEQUER    CHAMBER. 
{Error  from  tlie  Court  of  Exchequer.) 


Thb  Birmingham  Canal  Navigation  Company  v.  The       fa,  5. 

Earl  of  Dudley. 

J.  HIS  was  a  proceeding  in  error  on  the  judizment  of  the  The  Dudley 

^  _  _      ,  ,  ®  ^      ^  Canal  Act, 

Court  of  Exchequer  (a)  for  the  defendant  in  error  (the  16  Geo.  3, 
plaintiff  below)  on  a  special  case  stated  bj  consent  of  the  no  owner  of 
parties  and  order  of  a  Judge  for  the  opinion  of  that  Court.  JlJ^^onany 
The  special  case  (so  far  as  material)  was  as  follows : —        e^ttiim  such 
\   By  a  local  Act,  1 6  Geo.  3,  c.  Ixvi.,  called  "  The  Dudley  Canal  «^i"f  ^^,«' 

•'  '  '  '  •'  any  tunnel,  op 

Act,"  certain  persons  and  their  successors  were  incorporated  within  twenty 

^  ^  ^  yards  of  the 

by  the  name  of  the  Company  of  Proprietors  of  the  Dudley  same,  without 

the  consent  of 
the  Company ; 
and  that  no  owner  of  any  mines  shall,  without  such  consent,  cany  on  any  work  for  getting 
coal  or  mineral  within  twelve  yards  of  the  canal,  "except  as  hereinafter  mentioned."  Then 
follows  a  clause  which  provides  that  the  owner  of  mines  may  without  such  consent,  get  coal 
and  minerals  heyond  the  prescribed  limits.  Then  follows  a  clause  which  provides  tnat  the 
Company  may  enter  upon  lands  and  mines  for  discovering  the  distance  of  the  canal  from  the 
worlung  parts  of  such  mines,  and  that  if  any  mine  shall  be  worked  contrary  to  the  Act,  they 
may  use  all  necessary  means  for  making  the  canal  safe.  By  a  subsequent  clause  i:  is  pro- 
vided, that  when  the  owner  of  any  mine  lyins  under  the  canal  or  within  the  limited  distance, 
shall  be  desirous  of  working  the  same,  he  shafi  give  the  Company  three  months'  notice  of  his 
intention,  and  upon  the  receipt  of  such  notice  it  shall  be  lawful  for  the  Company  to  inspect 
such  mines  in  order  to  determine  what  minerals  may  be  gotten  without  prejudice  to  the 
canal ;  and  if  upon  inspection  the  Company  shall  refuse  to  permit  the  owners  of  such  mines 
to  work  them,  then  the  Company  shall  within  three  montns  ^ay  to  the  owners  the  value 
thereol  Another  clause  provides,  that  nothing  in  the  Act  contained  shall  defeat  the  right  of 
any  owner  of  land  throng  which  the  canal  shall  be  made,  to  the  mines  under  the  land  used 
for  the  canal,  and  that  it  shall  be  lawful  for  such  owner  to  work  such  mines,  provided  that  no 
injury  be  done  to  the  navigation. 

Held,  in  the  Bxchequer  Chamber,  that  the  prohibition  against  working  any  mine  within 
twenty  yards  of  a  tunnel  without  the  consent  of  the  Company,  was  not  absolute,  but  subject 
to  the  same  exception  as  working  within  twelve  yards  of  the  canal,  and  therefore  if  the 
Company  refused  to  permit  the  owner  of  a  mine  to  work  it  within  twenty  yards  of  a  tunnel, 
they  were  bound  to  pay  him  the  value  thereof. 

(a)  The  Court,  by  consent  of  ment^  in  order  that  the  question 
counsel,  gave  judgment  for  the  might  be  determined  by  a  Court 
plaintiff  without  hearing  any  argu-      of  error. 

VOL.  VII.— K.  8.  R  II  R  EXCH. 
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Canal  Navigation,  and  powers  and  authorities  were  given 
to  them  for  making  and  maintaining  the  canal  therein  men- 
tioned and  carrying  the  purposes  of  the  Act  into  execution, 
including  powers  to  purchase  lands. 

The  question  in  this  case  is  as  to  the  liability  of  the 
Company  to  purchase  or  pay  compensation  for  certun 
minerals  belonging  to  the  plaintiff,  and  left  unworked  by 
him  under  the  circumstances  hereinafter  mentioned,  under 
and  within  twenty  yards  of  a  certain  tunnel  upon  the  canal 
hereinafter  called  *'  The  Dudley  Extension  Canal." 

Section  58. — '*  That  all  coals,  glasshouse  pot-clay,  lime- 
stone, ironstone  and  other  minerals  which  shall  be  found 
and  dug  up  in  making,  carrying  on  and  completing  the  said 
canal  or  any  other  works  hereby  authorized  to  be  made, 
carried  on  and  completed,  shall  be  laid  upon  the  surface  of 
the  lands  in  some  convenient  place  near  the  said  worb 
at  the  expense  of  the  said  Company  of  Proprietors,  their 
successors  and  assigns;  and  it  shall  and  may  be  lawful 
to  and  for  the  persons  respectively  in  whose  land  or  ground 
the  said  coals,  glasshouse  pot-clay,  limestone,  ironstone,  and 
other  minerals  shall  be  found  and  dug  up  to  take,  carry 
away  and  dispose  of  the  same  to  and  for  his  and  their  own 
use  and  benefit ;  and  that  it  shall  and  may  be  lawful  to  and 
for  the  said  owners  or  proprietors  of  any  such  mines,  glass- 
house pot-clay,  limestone,  ironstone  and  other  minerab 
which  shall  or  may  be  discovered  or  cut  in  any  tunnel 
or  aqueduct,  which  shall  be  made  by  virtue  of  this  Act,  to 
make  a  sough  or  soughs,  drain  or  drains,  to  water  or  drain  the 
remaining  part  of  such  mines  or  minerals,  and  to  discharge 
the  water  arising  and  flowing  from  the  same  into  sudi 
tunnel  or  aqueduct,  provided  that  such  settling  places  be 
made  at  convenient  distances  in  such  soughs  or  drains  as 
shall  be  approved  and  directed  by  the  said  Company  of 
Proprietors,  their  successors  or  assigns,  or  their  principal 
engineer  for  the  time  being ;  and  the  same  shall  be  cleansed 
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as  often  as  shall  be  necessary  at  the  expense  of  the  person 
or  persons  to  whom  the  same  shall  belong,  in  order  to 
prevent  the  mud  and  earth  from  being  conveyed  into  such 
tunnel  or  aqueduct :  Provided  that  such  parts  of  the  said 
soughs  or  drains  as  shall  be  under  or  within  the  distance  of 
ten  yards  from  such  tunnel  or  aqueduct  on  either  side 
thereof  shall  not  exceed  four  feet  in  breadth,  and  that  the 
same  shall  be  performed  under  the  direction  and  inspection 
of  the  said  Company  of  Proprietors,  their  successors  or 
assigns,  or  their  principal  engineer  for  the  time  being,  and 
that  no  owner  or*proprietor  of  any  mines  or  minerals,  their 
workmen^  or]|  servants,  or  other  person  fwhatsoever  shall 
open  or  carry  on  any  work  for  digging,  getting  or  disco- 
vering such  mines  or  minerals  under  any  tunnel  or  within 
twenty  yards  of  the  same  without  the  consent  of  the  said 
Company  of  Proprietors,  their  successors  and  assigns ;  and 
that  no  water  shall  be  taken  or  drawn  off  lower  than  the  level 
of  the  water  in  the  *said  canal  by  any  works  to  be  made, 
carried  on  or  erected  for  getting  such  coals,  glasshouse  pot- 
day,*  limestone,  ironstone  or  minerals  within  twenty  yards 
of  any  such  tunnel  or  aqueduct,  unless  such  water  shall  be 
returned  into  the  said  canal  through  such  tunnel  or  aque- 
duct ;  and  ^that  no]|  owner  or  proprietor  of  any  mines  or 
minerals,  their  workmen  or  servants  or  other  person  what- 
soever, shall  on  any  account  whatever  open,  dig,  sink  or 
carry  on  any  work  for  the  getting  of  coal,  limestone,  iron- 
stone, or  minerals  within  the  distance  of  twelve  yards  from 
the  said  intended  canal  or  any  reservoir  or  reservoirs  to  be 
made  by  the  said  Company  of  Proprietors,  their  successors 
or  assigns  as  aforesaid  ;  nor  shall  any  coals  or  other 
minerals  be  got  under  any  part  of  the  said  canal  or  the 
towing  paths  thereunto  belonging,  or  under  any  such  reser- 
voir or  reservoirs  as  aforesaid,  or  within  or  under  any  land 
or  ground  lying  within  the  distance  of  twelve  yards  of 
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1862.        either  side  of  the  said  canal  or  any  such  reserrcnr  or  reser- 

i»..,w,..^-.«   voirs  or  other  works  on  any  account  whatsocTer,  except  as 

CajsalCo.     hereinafter  mentioned,  without  the  consent  of  the  sud 

r. 

K^BL  OP       Company  of  Proprietors,  their  soccesson  and  asskns,  id 

Dl'DLST. 

writing  under  their  common  seal  tor  that  purpose  first  had 
and  obtained.* 
PtgelGll.  Section   59.— "Provided,  nevertheless,   that  when  snj 

mine  of  coal^  ironstone  or  other  mineral  whidi  shall  be 
worked  agreeable  to  the  directions  of  this  Act,  or  any  vein 
thereof,  shall  extend  beyond  the  limits  hereinbefore  aDowcd 
far  working  the  same,  it  shall  and  may  be  lawful  far  the 
owner  of  any  such  mine,  without  any  such  oonaent  as  aibre- 
'  said,  from  time  to  time  to  make  suffident  and  neoesBuy 
gateways,  headways  or  tunnels,  and  also  sufficient  and 
necessaiy  air  and  water  gutters  on  eadi  ade  of  such  gate- 
ways, headways  or  tunnek,  under  the  said  canal  and  towing 
paths^  and  also  under  any  ground  where  sodi  owneiB  are 
restrained  from  working  as  aforesaid,  to  di^  make  and  get 
audi  coal,  ifODstone  or  other  minenb  beyond  SQch  Emits^so 
as  audi  gateways  do  not  exceed  ax  ieet  in  height  nor  ax 
feet  in  breadth,  and  so  as  such  headways  or  tomiels  do  not 
exceed  ax  feet  in  be^t  nor  fcur  feet  in  breadth,  and  so  as 
audi  air  and  water  gutters  on  the  sides  dt  soch  gatevajs 
headways  or  tunnels  do  not  exceed  e^^htcen  indies  in 
height  nor  eighteen  indies  in  brewdth,  and  so  as  the  sbbk 
are  not  made  nearer  together  than  nine  feet,  anything 
herein  contained  to  the  oontraiy  hereof  in  anywise  notwith- 
standing.* 
1611.  Section  6a — ^And  far  the  better  disuweiing  pcisons 

who  shall  or  may  open,  £^  sink  or  cany  on  any  work  far 
die  getting  of  coal  or  other  minerak  cuntiaiy  to  the  direc- 
tions of  this  Act,  be  it  Ibither  enacted :  Tb^  itshafl  mi 
Bsay  be  lawfol  to  and  far  tke  said  Company  of  Fkoprieftan» 
thdr  mcctjmjis  and  aasJEn^  far 
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and  servants  from  time  to  time  and  at  all  times  hereafter  to 
enter  upon  any  lands  or  grounds  through  or  near  which  the 
said  intended  canal  and  other  works  hereby  authorized  to 
be  made  shall  be  or  pass  wherein  any  coal  or  other  mines 
shall  or  may  be  dug  or  opened,  and  likewise  to  enter  into 
such  coal  or  other  mines,  and  there  to  view,  search, 
measure,  latch  and  use  all  other  means  for  the  discovering 
the  distance  of  the  said  intended  canal,  towing  paths, 
reservoir  or  reservoirs  and  other  works  from  the  working 
parts  of  such  mines  respectively.  That  in  case  it  shall 
appear  that  any  mine  hath  been  worked  or  got  contrary  to 
the  directions  of  this  Act,  it  shall  and  may  be  lawful  to  and 
for  the  said  Company  of  Proprietors,  their  successors  and 
assigns,  and  to  and  for  their  agents,  servants  and  w(ft*kmen 
at  the  expense,  costs  and  charges  of  the  owners  or  pro- 
prietors of  all  such  mines  respectively,  to  enter  into  and 
upon  all  such  mines,  and  from  time  to  time  to  use  all 
necessary  and  reasonable  ways  and  means  for  repairing, 
supporting,  sustaining,  securing  and  making  safe  the  said 
canal,  towing  paths,  reservoir  or  reservoirs,  and  other 
works;  and  such  expenses,  costs  and  charges  shall  be 
recovered  by  the  said  Company  of  Proprietors,  their  suc- 
cessors and  assigns  in  such  and  the  same  manner  as  the 
rates  or  duties  hereinbefore  granted  are  to  be  recovered, 
and  shall  be  paid  into  the  hands  of  the  treasurer  or  receiver 
for  the  time  being  to  the  said  Company  of  Proprietors  to  be 
applied  for  the  purposes  of  this  Act." 

Section  62. — '*  Provided  always,  and  be  it  further  enacted.  Page  1642. 
That  when  and  so  often  as  the  owner  or  proprietor  of  any 
coal  mine,  limestone  or  other  minerals  lying  under  the  said 
canal,*  towing  paths,  reservoir  or  reservoirs,  and  other  works, 
or  within  the  distance  hereinbefore  limited,  shall  be  desirous 
of  working  the  same,  then  and  in  every  such  case  such 
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owner  or  proprietor  shall  give  notice  in  writing  under  his, 
her,  or  their  hand  or  hands  of  such  his,  her,  or  their 
intention  to  the  clerk  for  the  time  being  of  the  said 
Company  of  Proprietors,  at  least  three  calendar  months 
before  he,  she,  or  they  shall  begin  to  work  such  mines 
lying  under  the  said  canalj  towing  paths,  reservoirs,  and 
other  works,  or  within  the  distance  aforesaid ;  and  upon 
the  receipt  of  such  notice  it  shall  and  may  be  lawful  for 
the  said  Company  of  Proprietors,  their  successors  and 
assigns,  to  inspect  or  cause  such  mines  to  be  inspected  in 
order  to  determine  what  coal  or  other  minerals  may  be 
come  at  and  be  actually  gotten  without  prejudice  or 
damage  to  the  said  canal,  towing  paths,  reservoirs  and  other 
works :  and  if  the  said  Company  of  Proprietors,  their  sue* 
cessors  or  assigns  shall  fail  or  neglect  to  inspect,  or  cause 
such  mines  to  be  inspected,  within  the  space  of  thirty  days 
after  the  receipt  of  such  notice,  then  it  shall  and  may  be 
lawful  for  the  owners  or  proprietors  of  such  mines,  and  they 
are  hereby  respectively  authorized  to  work  and  get  such 
part  of  the  said  mines  as  lie  under  the  said  canal,  towing 
paths,  reservoir  or  reservoirs,  and  other  works,  or  within  the 
distance  aforesaid ;  and  if  upon  such  inspection  as  aforesaid 
the  said  Company  of  Proprietors,  their  Successors  or  assigns, 
shall  refuse  to  permit  the  owners  or  proprietors  of  the  said 
mines  to  work  such  part  of  the  said  mines  as  lie  under  the 
said  canal,  towing  paths,  reservoir  or  reservoirs,  and  other 
works,  or  within  the  distance  aforesaid  or  any  part  thereof, 
as  they  might  from  time  to  time  have  come  at  and  actually 
gotten,  or  in  any  other  manner  obstruct  or  prevent  them 
from  getting  the  same,  that  then  the  said  Company  of  Pn>> 
prietors,  their  successors  and  assigns  shall,  within  three 
calendar  months  after  such  refusal  or  obetruction  as  afore- 
said,  pay  or  cause  to  be  paid  to  the  owners,  proprietors^  or 
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workers  of  such  mines  respectively  such  price  or  prices  for        1862. 
the  same  in  proportion  to  their  several  interests  therein      ''-^'  --^ 
as  the  next  adjoining  mines  of  equal  quality  shall  have     Canal  Co. 
been  really  and  bona  fide   sold  for  or   be  estimated  or      Earl  or 
valued  at,    &c. 

Section  79. — "Provided  alwavs  and  be  it  further  enacted  Pag©  1657. 
by  the  authority  aforesaid,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend,  to  defeat,  prejudice 
or  affect  the  right  of  any  lord  or  lords  of  any  manor  or 
manors,  common  or  waste  grounds,  or  of  any  owner  or 
owners  of  any  lands  or  grounds  in,  upon,  or  through  which 
the  said  canal,  towing  paths,  wharfs,  quays,  reservoirs, 
trenches,  sluices,  passages,  watercourses  or  conveniences 
aforesaid,  or  any  of  them,  shall  be  made,  to  the  mines, 
minerals,  or  quarries  lying  or  being  within  or  under  the 
lands  or  grounds  to  be  set  out  or  made  use  of  for  such  canal, 
towing  paths,  wharft,  quays,  reservoirs  or  other  conveniences 
aforesaid,  or  any  of  them,  but  all  such  mines,  minerals,  and 
quarries  are  hereby  reserved  to  such  lord  or  lords  of  such 
manor  or  manors,  or  of  such  common  or  waste  grounds,  and 
to  such  owner  or  owners  of  such  lands  or  grounds  respec* 
tively,  their  heirs  or  assigns;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  lord  or  lords  of  such  manor  or  manors, 
common  or  waste  grounds,  or  such  owner  or  owners  of  such 
lands  or  grounds  respectively  (subject  to  the  conditions  and 
restrictions  herein  contained)^  to  work  all  such  mines  and 
quarries,  and  to  take  and  carry  away  all  such  coals,  iron- 
stone, and  minerals  as  shall  be  gotten  therein  to  his  and 
their  own  use,  provided  that  in  working  such  mines  and 
quarries  no  injury  be  done  to  the  said  navigation,  anything 
herein  contained  to  the  contrary  notwithstanding.*' 

(The  case  then  set  out  the  3rd  and  21st  sections  of  "  The 
Dudley  Canal  Extension  Act,*'  25  Geo.  3,  c  Ixxxvii.) 

In  pursuance  of  the  powers  and  authorities  given  to  them 
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1862.  by  the  Dudley  Canal  and  Dodley  Canal  Extension  Acts, 

BmusoHA  *°^  immediately  after  the  passing  of  the  Dudley  Canal 

Caxal  Co.  Extension  Act,  the  Dudley  Canal  Company  formed  the 

£4BL  or  tunnel  referred  to  in  the  last  mentioned  Act,  which  tunnel 

DVDLKT.  * 

is  called  the  Dudley  TunneL 

By  <*The  Birmingham  and  Dudley  Canals  Consolidation 
Act,  1846,"  the  said  Company  of  Proprietors  of  the  Dudley 
Canal  Navigation  was  incorporated  into  and  united  with 
the  Company  of  Proprietors  of  the  Birmingham  Canal 
Navigations,  the  defendants  in  this  cause,  and  for  the  pur- 
poses of  this  case  it  is  admitted  that  by  the  efiect  of  the 
provisions  of  the  Act,  the  defendants,  in  respect  of  the 
question  arising  in  this  case,  are  in  the  same  position,  in 
respect  of  rights  and  liabilities,  as  the  Dudley  Canal  Com- 
pany would  have  been  had  the  question  arisen  with  it 
before  it  was  incorporated  with  the  defendants'  Company. 

In  the  year  1860  the  plaintiff  was  the  owner  and  pro- 
prietor of  coal,  limestone,  and  other  minerals  lying  under 
the  said  Dudley  Tunnel,  and  within  the  distance  of  twenty 
yards  on  each  side  of  it,  and  was  desirous  of  working  the 
same ;  and  on  the  27  th  October,  1 860,  he  gave  the  defendants 
and  their  clerk  notice  in  writing  of  such  his  intention. 

Within  thirty  days  from  the  service  of  this  notice,  viz.,  on 
the  20th  November,  I860,  the  defendants  served  upon  the 
plaintiff  a  notice  in  writing  that  they  refused  to  permit  him 
to  work  the  mines.  The  plaintiff  thereupon  abstained  from 
working  the  minea 

The  plaintiff,  thereupon  and  after  the  expiration  of  three 
calendar  months  from  the  receipt  of  the  said  notice  of  the 
20th  November,  1860,  claimed  to  be  paid  by  the  defend- 
ants for  the  said  mines,  strata,  and  minerals  a  price  or  prices 
to  be  calculated  in  accordance  with  the  provisions  of  the 
Dudley  Canal  Act,  and  the  defendants  denied  their  liability 
to  pay  for  the  said  mines,  strata,  and  minerals.     There  is, 
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however,  no  question  or  dispute  as  to  the  amount  to  which        1862. 
the  plaintiff  is  entitled  (if  to  anything),  both  parties  having      ^^^^^r-^ 

_  J5IRMIN0HA1C 

agreed  that  the  amount  was  5500/.  Canal  Co. 

_  mm 

If  the  plaintiff  is  entitled  to  recover,  judgment  is  to  be      Earl  or 
entered  for  him  for  5500/.  and  costs :  if  the  plaintiff  is  not      ^°^^"'^- 
so  entitled  judgment  for  the  defendants  is  to  be  entered 
with  costs. 

It  is  admitted,  for  the  purposes  of  this  case,  that  the 
plaintiff  might  have  come  at  and  actually  gotten  all  the 
coal,  limestone,  and  other  minerals  mentioned  in  the  notice 
given  by  him,  and  it  is  also  admitted  that  by  the  working 
and  getting  the  same,  although  they  might  be  worked  in  a 
skilful  manner  and  according  to  the  ordinary  mode  of 
mining  in  the  district,  injury  would  have  been  done  to  the 
said  Dudley  Tunnel  and  Navigations. 

The  question  for  the  opinion  of  the  Court  is,  whether 
upon  the  true  construction  of  the  Dudley  Canal  Act  and 
the  Dudley  Canal  Extension  Act,  and  under  the  circum- 
stances aforesaid,  the  defendants  are  or  are  not  liable  to 
pay  to  the  plaintiff  any  price  or  compensation  in  respect  of 
the  mines,  strata,  and  minerals  under  and  within  twenty 
yards  of  the  said  tunnel 

Lush  (H.  Lloyd  with  him)  now  argued  for  the  plaintifis 
in  error  (the  defendants  below)  (a). — Upon  the  true  construc- 
tion of  the  Dudley  Canal  Act  (16  Geo.  3),  the  owners  of 
mines  are  absolutely  prohibited  from  working  them  under 
or  within  twenty  yards  of  any  tunnel  without  the  consent 
of  the  Company.  That  Act  was  under  consideration  in 
the  case  of  The  Dudley  Canal  Navigation  Company  v. 
Grazebrook  (i),  where  it  was  held  that  the  lessee  of  a  mine 
was  entitled  to  work  it  under  the  reservoir  of  the  Company. 

(a)  Before  Cockbum^  C.  J.,  let,  J.,  ByUiy  J.,  and  Keating,  J. 
Wightman,  J.,  Crompton,  J.,  WiU         (b)  1  B.  &  Adol.  59. 
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1862.  There,  however,  the  difficolij  aroee  under  the  79th  aectioo 

^^""^"""^^  of  the  AcL  which  reserves  to  the  owners  of  mmes  the  rkrhl 
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Casai.  Co.  to  work  them  under  reservoirs^  profided  no  injury  be  done 

Eabl  or  to  the  navigation.     That  decinon  was  recognised  as  law  by 

this  Court,  in  the  case  of  The  StamMdye  Carnal  Compamjf 


V.  The  Earl  of  Dudley  (a).  This  case  depends  npon  the 
distinction  between  working  under  tunnels  and  the  open 
parts  of  the  canal ;  in  the  bitter  case  it  is  allowed,  in  the 
former  prohibited.  The  earlier  sections  of  the  Act  qieak 
of  the  canal  as  a  whole.  The  58th  section  treats  the 
canal  as  divided  into  two  parts,  and  deals  separately  with 
that  part  which  runs  through  a  tunnel  and  the  open  part. 
The  earlier  part  of  that  section  is  an  enabling  clause; 
it  gives  to  the  owners  of  the  soil  all  minerals  dug  up  in 
making  the  canal,  and  it  enables  them  to  drun  the  remain- 
ing part  of  the  minerals.  Then  follows  the  prohibitoiy  part 
of  the  clause,  which  provides  that  no  drain  under  <n*  within 
ten  yards  from  a  tunnel  shall  exceed  four  feet  in  breadth, 
and  that  no  mine  owner  shall  work  his  mines  under  any 
tunnel,  or  within  twenty  yards  of  the  same,  without  the 
consent  of  the  Company.  Then  follows  the  prohibition 
with  respect  to  the  open  part  of  the  canal ;  that  no  mine* 
rals  shall  be  got  under  any  part  of  the  canal  within  twelve 
yards  of  either  side  of  it,  *^  except  as  hereinafter  mentioned," 
without  the  consent  of  the  Company.  As  respects  the 
tunnels  the  prohibition  is  absolute :  as  respects  the  open 
parts  of  the  canal  the  prohibition  is  subject  to  exception. 
Other  clauses  are  interposed  before  the  section  containing  the 
exception  referred  to  in  the  58th  section.  The  59th  section 
relates  to  working  mines  beyond  the  limits  allowed,  and 
the  60th  points  out  the  mode  of  discovering  persons  who 
work  their  mines  contrary  to  the  directions  of  the  Act. 
The  62nd  section^  which  contains   the  exception   men- 

(a)  30  L.  J.,  Q.  B   108. 
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ttoned  in  the  SSth,  uses  language  similar  to  that  used 
in  the  latter  part  of  that  section.  If  the  exception 
contained  in  the  62nd  section  had  been  tacked  on  to 
the  end  of  the  58th  Section,  there  would  have  been  no 
difficulty.  The  79th  section  has  been  inserted  pro  majore 
cauteli :  it  merely  reserves  to  the  owners  of  the  soil  the 
mines  under  the  land  used  for  the  canal.  In  the  case  of 
The  Birmingham  Canal  Company  v.  StoindeU  (a),  the  Court 
were  of  opinion  that  the  words  '*  except  as  hereinafter  men- 
tioned/' in  the  58  th  section,  did  not  overrule  the  whole 
clause,  but  were  confined  to  the  latter  part  of  it.  In  other 
respects  that  judgment  cannot  be  sustained.  It  mainly 
rests  on  the  59th  and  60th  sections.  But  in  those  sections 
the  canal  is  spoken  of  as  a  whole.  It  was  not  necessary  to 
distinguish  between  the  open  and  the  tunnel  part.  The 
object  of  the  60th  section  was  to  enable  the  Company  to 
ascertain  whether  works  which  were  being  carried  on  were 
within  the  prescribed  distance.  The  59th  section  is  not  a 
qualification  or  exception  of  the  58th,  but  only  enables  the 
owners  of  mines  to  work  them  beyond  the  prescribed  limits 
without  the  consent  of  the  Company.  The  true  construc- 
tion of  the  Act  is  to  read  the  62nd  section  as  immediately 
following  the  58th. — He  also  referred  to  the  21st  section  of 
the  Dudley  Extension  Act,  25  Geo.  3,  c.  Ixxxvii. 
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Sir  Fitzroy  Kelly  {Gray  with  him),  for  the  defendant  in 
error  (the  plaintiff  below). — ^The  general  effect  of  the 
Dudley  Canal  Act  is,  that  a  mine  owner  is  prohibited  from 
working  his  mine  within  twenty  yards  of  a  tunnel  or  twelve 
yards  of  the  open  canal  without  the  consent  of  the  Com- 
pany, subject  to  this  qualification,  that  if  the  mine  owner  is 

(a)  Before  TTaoc^fY.C.,  assisted  yered  on  the  22nd  of  Februarj, 
by  CrowdeTj  J.  The  judgments  1856,  but  there  does  not  appear 
(pott,  p.  980,  note)  were   deli-      to  be  any  report  of  the  case. 
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1862.        desirous  of  woifcing  within  the  prescribed  distance,  he  most 
_,  ^'^"^'^^      give  the  Company  three  months'  notice  of  his  intention  to 
Casal  Co.     do  so ;  and  then  the  Company  most,  within  thirty  dajs, 
Eabl  or      cause  the  mine  to  be  inspected,  and  if  npon  soch  inspec- 
tion they  shall  refuse  to  allow  the  owner  to  work  the  mine 
within  such  distance,  the   Company  most,   within  three 
months^  pay  the  owner  the  value  thereof.     There  is  no 
foundation  for  any  distinction  between  working  under  one 
part  of  the  canal  or  another,  and  no  reason  for  making 
compensation  in  the  one  case  and  not  in  the  other. — He 
was  then  stopped  by  the  Court. 

Lush  replied. 

CocKBUBX,  C.  J. — We  all  agree  that  the  constroction 
put  upon  the  Act  by  Vice  Chancellor  fTood  and  Mr.  Jtis- 
tice  Crowder^  in  the  case  of  TTie  Birmingham  Canal  Com^^ 
pany  v.  Swindell  (a),  is  correct ;  and  therefore  the  judgment 
of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 

(a)  The  jadgments  delivered  in  that  caac  were  u  follows : — 
Cbowdbb,  J. — This  was  a  Bill  filed  by  the  plaintiffs  for  an  injunc- 
tion to  restrain  the  defendants,  who  are  the  proprietors  of  certsun  coal 
mines  lying  under  a  tunnel  through  which  the  canal  passes,  known  as 
the  Dudley  Tunnel,  from  opening  or  carrying  on  any  work  for  digging* 
getting,  or  discovering  any  mines  or  minerals  under  such  tunnel,  or 
within  twenty  yards  of  the  same,  without  the  consent  of  the  plain ti& 
The  question  is,  whether  the  defendants  are  entitled  to  carry  on 
such  works  under  the  provisions  of  three  Local  Acts,  namely,  **  The 
Dudley  Canal  Act,**  16  Geo.  3,  *«  The  Dudley  Canal  Extension  Act,** 
25  Geo.  3,  and  **The  Birmingham  and  Dudley  Canals  Consolidation 
Act,**  1846.    It  was  agreed,  however,  in  the  course  of  the  ailment 
that  the  question  turned  entirely  upon  the  true  construction  of  the 
Dudley  Canal  Act,  16  Geo.  3,  and  this  Court  is  called  upon  to  put  an 
interpretation  upon  the  prohibitory  clause  in  the  58th  section  of  that 
Act,  which  forbids  the  working  of  minerals  within  twenty  yards  of  any 
tunnel  on  the  line  of  the  caiiul.    L»  this  aii  absolute  prohibition  to 
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work  within  that  space  without  the  plaintiffs*  consent,  or  is  it  qualified  1862 

by  the  62nd  section  of  the  same  Act  ?    If  it  be  absolute  the  decree       v^^^r^^ 
must  be  for  an  injunction;  if  qualified  by  the  62nd  section,  it  is    Birmingham 
admitted  that  the  defendants  have  done  all  that  is  required  to  enable  ,,. 

them  legally  to  work  their  mines,  and  that  they  are  entitled  to  have        Earl  or 
the  Bin  dismissed. 

The  argument  for  the  plaintiffs  turned  mainly  on  the  grammatical 
construction  of  the  58th  and  62nd  sections,  which  it  was  contended 
shewed  that  the  Legislature,  in  fixing  the  distance  of  twenty  yards 
I'rom  a  tunnel  in  the  one  case,  and  twelve  yards  from  the  canal  in  the 
other,  by  the  use  and  collocation  of  the  words  in  those  sections,  pro- 
hibits working  within  twenty  yards  of  a  tunnel  absolutely,  but  only 
prohibits  working  within  twelve  yards  of  the  open  canal,  subject  to 
the  qualifying  terms  of  the  62nd  section,  which  are  referred  to  by  the 
words  near  the  end  of  the  58th  section,  "except  as  hereinafter 
excepted.** 

No  sufficient  reason  was  adduced  in  the  course  of  the  argument,  nor 
indeed  can  any  be  assigned,  why  the  Legislature  should  have  enacted 
an  absolute  prohibition  in  the  one  case  and  a  qualified  prohibition  in 
the  other ;  for  although  it  was  argued  that  from  the  greater  support 
required  for  a  tunnel  than  for  the  sides  of  a  canal,  a  longer  restriction 
from  working  was  justly  imposed  as  to  the  former,  there  is  no  con- 
ceivable reason  why  the  owner  of  the  minerals  should  be  deprived  of 
his  property  without  compensation  any  more  in  the  one  case  than  in 
the  other.  And  the  whole  of  the  provisions  in  the  62nd  section  seem 
studiously  framed  to  protect  equally  the  Canal  Company  from  danger  to 
their  canal,  and  the  owner  of  the  minerals  from  the  loss  of  his  property. 
Looking  also  at  the  important  provisions  of  the  60th  section,  it  is 
difficult  to  suppose  that  the  Legislature  could  have  intended  to  con- 
fine their  operation  to  works  within  twelve  yards  of  the  canal,  and 
exclude  them  from  works  within  twenty  yards  of  a  tunnel. 

The  60th  section  begins  with  a  short  preamble  in  these  words : — 
*'For  the  better  discovering  persons  who  shall  or  may  open,  dig, 
sink,  and  carry  on  any  work  for  the  getting  of  coal  or  other  minerals, 
contrary  to  the  directions  of  this  Act,**  apparently  contemplating  all 
illegal  working.  Now  the  working  within  twenty  yards  of  a  tunnel 
without  consent  is  certainly  as  contrary  to  the  directions  of  the  Act 
as  working  within  twelve  yards  of  the  canal  without  consent,  and 
the  mischief  is  even  greater  on  account  of  the  additional  support 
required  to  the  sides  of  a  tunnel.  The  section  then  goes  on  to  enact 
that  the  Canal  Company  shall  have  power  to  enter  on  any  lands 
where  the  works  are  being  carried  on,  with  a  view  to  measure  and 
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disoorer  the  distance  of  the  **  canal,  towing  paths, 
reserroiTa,  and  other  works  from  the  working  parti  of  ssch 
respecUTe]/,**  with  power  also,  if  neoeasarj,  to  enter  into  the 
and  **  nse  all  necewary  and  reaaonable  wajs  and  means  §at  repairing, 
supporting,  &c^  and  making  safe  the  canal,  towing  paths,  reservoir,  or 
reserrotrs,  and  other  works.** 

The  phuntifi*  counsel  were  obliged  to  admit,  thai  aeeording  to 
their  constmetion  of  the  Act,  thb  section  would  not  applj  to  workings 
within  twentj  yards  of  a  tonnd,  althon^  no  reason  fiir  their  ezda- 
sion  from  its  prorisions  coold  be  snggested.  Indeed,  according  to 
the  argnment  for  the  plaintiA,  thai  the  prohilntion  was  made  absolnte 
becanse  of  the  importance  attached  to  the  secnritf  of  the  tonnd,  the 
prorisions  of  the  00th  section  woald  seem  more  especiallj  required 
against  the  woriung  so  prohibited.  For,  without  the  aid  of  this 
tion  the  Canal  Company  has  no  power  whaterer  to  take  the 
precautions  for  security  agunst  the  working  of  minerals  within  any 
part  of  the  forbidden  ground. 

But  the  pluntifis'  counsel  argued  against  the  afylicability  of  the 
60th  section  to  the  first  prohibition;  first,  because  the  word  ''dis^ 
tance**  is  in  the  singular  number,  as  it  is  in  the  62nd  section;  and 
also  because  theproTisioos  refer  to  the  **  canal,  towing  paths,  reserroir 
or  resenroirs,  and  other  works,**  not  mentioning  by  name  **  tnnnds,** 
which  is  the  same  enumeration  as  in  the  62nd  section.  It  seems  to 
follow,  therefore,  thai  the  plaintjfla*  construction  of  the  language  of 
the  58th  section,  which  would  confine  the  provisions  of  the  62nd  sec- 
tion to  workings  within  twelve  yards  of  the  canal,  and  where  there  was 
no  tunnel,  would  equally  confine  the  provbions  of  the  60th  section  to 
the  same  prohibited  workings. 

But  the  main  ground  on  which  it  was  contended,  on  behalf  of  the 
plaintiffs,  that  the  first  prohibition  to  work  within  twenty  yards  of  a 
tunnel  could  not  receive  a  qualification  from  the  62nd  section,  was 
that  the  second  prohibition  to  woric  within  twelve  yards  of  the  "  cana], 
reservoir  or  other  works,'*  condudes  with  the  words  **  except  as  here- 
inafter mentioned,'*  which  it  was  said  do  not  override  the  earlier 
branch  of  the  section  containing  the  first  prohibition.  And  then  it 
was  argued  diat  as  the  exception  must  have  reference  to  the  62nd 
section,  such  section  could  not  afiect  the  first  unqudified  prdiibition. 
As  regards  the  exceptive  words,  I  am  of  opinion  that  they  are  con- 
fined by  the  true  grammaticd  construction  of  the  58th  section  to  the 
second  prohibition,  as  contended  for  by  the  plaintiffs*  oounseL  But 
the  inference  drawn  from  that  condosion  is,  I  think,  erroneous.  For 
although  by  confining  the  words  ^  except  as  hereinafter  mentioned** 
to  the  second  prohibition,  it  is  clearly  established  that  one  or  more  of 
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the  subsequent  sections  must  qualify  the  second  prohibition,  itbj  no         1862. 
means  follows  that  the  same  sections  do  not  also  qualify  the  first*  v-^^r^^^ 

Suppose  no  exceptive  words  had  been  introduced  into  the  68th    Birminghak 
section,  so  that  both  prohibitions  would  have  appeared  equally  abso-  |;^ 

lute  in  that  section,  it  could  hardlj  have  been  contended  that  the  Earl  or 
60th  and  62nd  sections  did  not  qualify  and  regulate  both  prohibitions, 
for  ^  distance"  in  the  singular  number  might  reasonably  refer  to  the 
twelve  and  twenty  yards  respectively,  although  perhaps  the  more 
accurate  expression  would  be  ^  distances"  in  the  plural  number,  and 
the  general  words  "canal,  towing  paths,  reservoirs,  and  other  works** 
are  clearly  comprehensive  enough  to  include  tunnels  on  the  line  of 
the  canal.  Indeed  it  was  pointed  out  in  the  argument  for  the  defend- 
ants, that  the  words  "  canal  and  other  works,*'  at  the  end  of  the  3rd 
section  of  the  Extension  Act,  25  Geo.  8,  do  clearly  include  tunnels. 
It  cannot  be  doubted,  I  think,  that  such  a  construction  would  effec- 
tuate the  manifest  intention  of  the  Legislature  by  affording  due  pro- 
tection both  to  the  canal  and  the  property  of  the  landowner  through 
which  it  passes. 

The  principal  argument  then  for  the  plaintiffs  seems  to  be  founded 
on  the  words  '*  except  as  hereinafter  mentioned,**  in  their  juxtaposition 
with  the  second  prohibitory  clause  in  the  58th  section.  It  is  con- 
tended not  only  that  they  apply  exclusively  to  the  second  prohibition, 
with  which  they  are  grammatically  connected,  and  so  incorporated 
with  the  subsequent  qualifying  sections,  but  that  they  inferentially 
prevent  those  subsequent  sections  from  having  any  qualifying  opera- 
tion on  the  first  prohibition,  although  the  language  of  those  sections 
may  be  ample  enough  to  comprehend  it.  This  argument  is,  I  think, 
erroneous,  and  is  met  by  a  serious  difficulty  in  the  outset,  for  the  58th 
section  as  well  as  the  62nd  is  referred  to  by  the  exceptive  words ;  as 
both  these  sections  qualify  the  prohibition  to  dig  without  consent. 
And  yet  it  is  admitted  on  behalf  of  the  plaintiffs  that  the  59th  section 
does  qualify  the  first  as  well  as  the  second  prohibition,  although  it  is 
said  the  62nd  section  does  not.  The  59th  section  enables  owners  of 
minerals  *^  beyond  the  limits  hereinbefore  allowed,**  without  any  consent, 
to  make  headways,  gateways,  or  tunnels,  &c.,  of  specific  dimensions,  and 
under  any  ground  where  they  are  restrained  from  working,  to  get  coal. 
It  is  true  the  plaintiffs*  counsel  felt  bound  to  admit  the  applicability 
of  that  section  to  both  prohibitions,  because  of  the  word  "limits*'  in 
the  plural  number,  and  the  reasons  urged  why  the  62nd  section 
did  not  qualify  the  first  as  well  as  the  second  prohibition,  were,  first, 
that  in  that  section  the  word  "distance**  in  the  singular  number  could 
only  apply  to  one  of  the  prohibitions,  and  secondly,  that  the  words 
"canal,  towing  paths,  reservoirs,  and  other  works'*  are  substantially 
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tbe  same  as  tliosc  in  the  second  probibition  in  the  58ih  section,  and 
must  therefore  apply  exclasivelj  to  that  prohibition. 

Still  the  fact  that  the  first  prohibition  is  qualified  hj  the  ^9th  sec- 
tion, proves  conclusirelj  that  the  exceptive  words  which  refer  to  that 
section  as  qualifying  the  second  prohibition,  do  not  exclude  its  qua- 
lifying effect  upon  the  first  prohibition,  the  language  of  the  59th 
section  being  large  enough  to  include  it.  It  follows,  therefore,  that 
tbe  exceptive  words,  in  so  far  as  thej  refer  to  the  59th  section,  are 
mere  surplusage,  and  I  can  see  no  reason  for  givinc;  them  anj  other 
effect  in  so  far  as  they  refer  to  the  62nd  section ;  for  it  appears  to 
me,  that  the  language  of  the  62nd  section  is  extensive  enough  to 
embrace  and  qualify  the  first  prohibition.  And  I  do  not  think  it 
at  all  inconsistent  with  the  exclusive  applicability  of  the  exceptive 
words  to  the  second  prohibition,  that  the  59th,  60th,  and  62nd  sections 
should  equally  relate  to  and  qualify  both  prohibitions.  I  entertain 
no  doubt  that  the  enumeration  in  the  62nd  section  of  **  canal,  towing 
paths,  reservoirs,  and  other  works*'  includes  tunnels,  and  that  the 
word  "  distance*'  in  that  section  means  the  distance  of  twenty  yards 
from  a  tunnel  or  twelve  yards  from  the  rest  of  the  canal,  as  the  case 
may  be. 

I  think,  therefore,  the  true  construction  of  the  Act  is,  that  the 
.  twenty  yards  distance  from  the  tunnel  is  to  be  calculated  precisely  in 
the  same  way  as  the  twelve  yards  distance  from  the  other  parts  of  the 
canal,  that  is,  laterally  and  down  to  the  centre  of  the  earth ;  and  that 
in  respect  of  the  working  within  twenty  yards  of  the  tunnel  and  twelve 
yards  of  the  rest  of  the  canal  without  consent,  the  same  protection  is 
afforded,  on  the  one  hand  to  the  Canal  Company  and  on  the  other  to 
the  owner  of  minerals  within  the  prohibited  distance,  by  the  60th  and 
62nd  sections.  By  this  construction,  simply  treating  the  exceptive 
words  in  the  58th  section  as  surplusage,  and  without  doing  any  vio- 
lence to  the  language  of  the  Act,  all  its  provisions  will  be  reconciled 
to  each  other  and  to  reason  and  justice,  and  the  manifest  intention  of 
the  Legislature  will  be  effectuated. 

For  these  reasons,  I  am  of  opinion  that  the  Bill  should  be  dismissed. 

I  will  merely,  add  that  I  have  taken  the  numbers  of  the  sections,  as 
designated  in  the  case,  which  has  been  referred  to,  of  The  Dudley 
Canal  Navigation  Company  v.  Qrazehrook  (a). 


Wood,  V.  C,  said. — Concurring  as  I  do  in  the  view  his  Lordship  has 
formed  of  this  case,  I  have  very  little  to  add. 


(a)  1  B.  &  Adol.  59. 


HILARY  VACATION,    25   VICT.  985 

It  is  extremely  difficult  to  find  any  reason,  why  the  exception         18G2. 
with  reference  to  a  tunnel  should  be  in  terms  absolute,  while  as  to        v^^-^-^^ 
the  rest  of  the  canal  it  is  qualified,  unless  that  in  making  a  tunnel    BiRMiNauAii 
some  benefit  is  conferred  on  the  landowner  in  respect  of  the  drainage,  ^/ 

or  otherwise,  of  his  mines,  and,  in  order  to  shew  that,  we  were        Earl  op 
referred  to  the  25  Geo.  8,  by  which,  when  a  very  large  and  ex* 
tensive  portion  of  the  works  was  connected  by  a  tunnel,  it  does  appear 
that  the  Legislature  were  of  opinion   that  certain  benefits  might 
be  rendered  to  the  landowner  in  the  course  of  that  operation,  from 
this  circumstance,  that  the  Canal  Company  are  allowed  to  take  the 
minerals  at  a  certain  price,  and  if  the  landowner  wished  to  retain 
them  he  might  do  so  on  paying  an  increased  price,  shewing  therefore 
that  the  Canal  Company  did  not  pay  the  full  value  for  the  minerals, 
and  shewing,  as  it  was  said,  that  some  benefit  was  given  to  the 
landowner  by  a  tunnel  which  was  not  given   in  an  open  cutting. 
By  straining    the    argument    it    was    sought    to    extend    to    the 
16  Geo.  3,  the  construction  contended  for ;  and  owing  solely  to  the 
circumstance  of  the  25   Geo.  3,  having  recognized  that  right  in 
a  work  of  a  different  character  in  point  of  extent  and  otherwise,  it 
was  conceived  that  some  benefit  must  be  rendered  to  the  landowners 
by  a  tunnel.      But    beyond    that,    I  think    there    is    no    ground 
whatever  for  supposing  the  singular  anomaly  which  would  exist 
of  providing  that,  in  all  cases  of  open  cutting,  the  minerals  should 
be  paid  for  by  the   Company  in    manner  provided  by  the  62nd 
section,    wh;3reas    in    those    portions   of   the    canal   which   appear 
not  to  have   been  of  considerable  importance  in   point  of  amount 
or    extent,    namely,    where  a  tunnel    existed,   that   there    should 
be  made  this  difierence  in  the  position  of  the  landowner.     But 
further,  as   pointed  out   by  Mr.  Justice   Crowder^  the  argument 
with  reference  to  the   60th  section  seems  to  carry  the  construc- 
tion here  contended  for  to  an  extreme  limit  of,  I  may  say,  un- 
reasonableness, because  it  can  scarcely   be   supposed,   under  any 
conceivable  view  of  the  case,  that  the  Legislature  should  have  been 
anxious  and  careful  to  protect  the  Canal  Company  from  any  improper 
workings  in  the  neighbourhood  and  vicinity  of  other  parts  of  the 
canal,  where  the  parties  were  allowed  to  come  within  twelve  yards, 
and  yet  should  not  have  taken  any  precautions  whatever  to  secure 
the  Company  against  any  improper  workings  at  that  part  which  seems 
the  most  important  part  to  be  preserved,  namely,  the  portion  con- 
sisting of  tunnels. 

There  is  one  construction  which  seems  to  me  to  simplify  the 
whole  of  the    clauses.      Instead  of  reading,  as    it    is  contended 
we  ought  to  do,  the  words  "  canal,  towing  paths,  reservoir  or  reser- 
VOL.  VXI.— N.  S.  S  S  8  EXCH. 


988  EXCHEQUER  REPORTS. 

1862.  .  carried  and  conveyed  on  certain  railways  on  a  journey  from 
"^^^^^  one  place  to  another  distant  place,  to  wit,  from  London  to 
Western      Milford,  for  hire  and  reward  to  the  defendants  in  that  behalf: 

Railway  Co. 

V.  Yet  the  plaintiff  saitb,  that  by  and  through  the  negligence, 

carelessness,  default,  and  improper  conduct  of  the  defend- 
ants, the  carriage  in  which  the  plaintiff  was  carried  and 
conveyed  during  the  said  journey,  whilst  the  plaintiff  was 
such  passenger  as  aforesaid,  was  suddenly  checked  by  and 
received  a  sudden  and  violent  concussion  from  the  train  of 
carriages,  of  which  the  said  carriage  formed  one,  coming 
into  contact  and  collision  with,  and  running  and  striking 
with  great  force  and  violence  against  and  upon  a  locomotive 
.engine ;  and  thereby  the  plaintiff  was  greatly  and  perma- 
nently injured  in  his  body,  &c. 

Pleas. — First :  not  guilty.  Secondly :  that  the  plaintiff 
did  not  become,  nor  was  he  a  passenger  to  be  by  the  de- 
fendants safely  or  securely  carried  or  conveyed  on  the  said 
journey  in  the  declaration  mentioned,  as  alleged. — Issues 
thereon. 

The  cause  was  tried  before  Martin,  6.,  at  the  London 
Sittings  after  Trinity  Term,  1860,  when  the  following  facts 
appeared. — The  defendants  were  common  carriers  of  pas- 
sengers for  hire,  and  have  a  station  at  Paddington  in 
London,  and  contract  with  passengers  by  one  contract,  and 
for  one  entire  fare,  to  carry  and  convey  them  from  Pad- 
dington to  Milford,  in  Pembrokeshire.  On  the  evening  of 
the  30th  of  December,  1859,  the  plaintiff  purchased  the 
usual  ticket  from  the  defendants  and  paid  his  fare,  and 
became  a  passenger  to  be  conveyed  by  the  defendants  from 
Paddington  to  Milford  by  the  mail  train.  The  contract 
between  the  plaintiff  and  defendants  was  the  ordinary  one 
which  the  law  implied.  The  line  of  railway  belonging  to 
the  defendants  terminates  at  Grange  Court,  a  short  distance 
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clause,  where  it  uses  the  words  "  canal,  towing  paths,  reservoir  or         ^862 
reservoirs,  and  other  works,"  can  be  construed  as  exceptive  of  tunnel,        v^-v^ 
which  is  clearlj  and  indisputably  part  of  the  canal,  and  unless  the    Birmingham 
58th  clause  has  introduced  a  species  of  interpretation  clause  by  the      ^"^^t!"  ^^' 
manner  in  which  the  two  descriptions  of  works  are  designated,  it  is       ^^^^  <>» 
impossible  to  escape  from  the  overriding  of  the  68th  section  by  the        ^°^^*^- 
62nd  section.     I  think  there  is  nothing  in  the  circumstance  of  a 
tunnel  having  been  specially  provided  for  to  take  it  out  of  the  mean- 
ing of  the  word  "  canal,"  in  which  it  would  otherwise  be  included, 
and  therefore,  as  has  been  observed  by  Mr.  Justice  Crowder^  we 
reconcile  all  the  clauses  of  the  Act,  certainly  in  respect  of  the  mani- 
fest intention  of  the  Legislature  and  justice  of  the  case. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 


The  Great  Western  Railway  Company  «?.  Blake.  ^^^'  ^^• 

Error  on  a  bin  of  exceptions.— The  declaration  stated,  Th«  P^^'^Jtiff 

^^  *^  *    purchased  a 

that  the  plaintiff,  at  the  request  of  the  defendants,  became  '^^^^  **  *^^® 

,  ,  Paddington 

and  was  a  passenger  in  a  carriage,  being  one  of  a  train  of  Station  of 

the  Great 

railway  carriages,  to  be  by  the  defendants  safely  and  securely  Western  Bail- 
way  Company, 
ana  paid  one 
fere  for  his  conveyance  from  thence  to  Milford  in  Pembrokeshire.  The  line  of  the  Great 
Western  Railway  Company  terminates  a  short  distance  beyond  Gloucester,  and  the  line  from 
thence  to  Milford  belongs  to  the  South  Wales  Hailway  Company.  By  arrangement  between 
the  two  Companies  the  hnes  are  worked,  and  the  fares  paia  by  the  passencers  apportioned, 
between  them.  The  plaintiff  was  conveyed  in  the  same  carriage  which  he  entered  at 
Paddington  towards  Milford,  and  after  the  train  had  passed  on  to  the  line  of  the  South  Wales 
Railway  Company  it  came  into  collision  with  a  locomotive  engine  left  on  that  line  by  the 
servants  of  the  South  Wales  Railway  Company.  There  wa£  no  negligence  on  the  part  of  the 
driver  of  the  train. — Held,  in  the  Exchequer  Chamber,  that  the  Great  Western  Railway 
Company  were  responsible  to  the  plaintiif',  since,  under  the  circumstances,  there  was  an 
implied  contract  on  their  part  that  they  would  use  reasonable  care  to  maintain  the  whole  line 
from  Paddington  to  Milford  in  a  condition  fit  for  traffic. 
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1802.  .     carried  and  conveyed  on  certain  railways  on  a  joamey  from 
^'^^^'^^      one  place  to  another  distant  place,  to  wit,  from  London  to 

Western      Milford,  for  hire  and  reward  to  the  defendants  in  that  behalf: 
Railway  Co. 

V.  Yet  the  plaintiff  saith,  that  by  and  through  the  negligence, 

carelessness,  default,  and  improper  conduct  of  the  defend- 
ants, the  carriage  in  which  the  plaintiff  was  carried  and 
conveyed  during  the  said  journey,  whilst  the  plaintiff  was 
such  passenger  as  aforesaid,  was  suddenly  checked  by  and 
received  a  sudden  and  violent  concussion  from  the  train  of 
carriages,  of  which  the  said  carriage  formed  one,  coming 
into  contact  and  collision  with,  and  running  and  striking 
with  great  force  and  violence  against  and  upon  a  locomotive 
engine ;  and  thereby  the  plaintiff  was  greatly  and  perma- 
nently injured  in  his  body,  &c. 

Fleas. — First :  not  guilty.  Secondly :  that  the  plaintiff 
did  not  become,  nor  was  he  a  passenger  to  be  by  the  de- 
fendants safely  or  securely  carried  or  conveyed  on  the  said 
journey  in  the  declaration  mentioned,  as  alleged. — Issues 
thereon. 

The  cause  was  tried  before  Martin^  6.,  at  the  London 
Sittings  after  Trinity  Term,  1860,  when  the  following  facts 
appeared. — The  defendants  were  common  carriers  of  pas- 
sengers for  hire,  and  have  a  station  at  Paddington  in 
London,  and  contract  with  passengers  by  one  contract,  and 
for  one  entire  fare,  to  carry  and  convey  them  from  Pad- 
dington to  Milford,  in  Pembrokeshire.  On  the  evening  of 
the  30th  of  December,  1859,  the  plaintiff  purchased  the 
usual  ticket  from  the  defendants  and  paid  his  fare,  and 
became  a  passenger  to  be  conveyed  by  the  defendants  from 
Paddington  to  Milford  by  the  mail  train.  The  contract 
between  the  plaintiff  and  defendants  was  the  ordinary  one 
which  the  law  implied.  The  line  of  railway  belonging  to 
the  defendants  terminates  at  Grange  Court,  a  short  distance 
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beyond  Gloucester,  and  the  line  from  thence  to  Milford        1862. 
belongs  to  the  South  Wales  Railway  Company.    There  is      "^^"^ 
an  arrangement  between  the  two  Companies  under  which      Western 

'^  Railway  Co. 

the  lines  are  worked,  and  the  fares  paid  by  the  passengers  ». 

apportioned,  between  them.  The  plaintiff  was  conveyed 
in  the  same  carriage  which  he  entered  at  Paddington  past 
Grange  Court  and  onwards  towards  Milford.  After  the 
train  had  passed  on  to  the  South  Wales  line,  it  came  into 
collision  with  a  locomotive  engine  left  on  that  line  by  the 
servants  of  the  South  Wales  Railway  Company,  and  the 
plaintiff  was  seriously  injured  by  the  concussion.  There 
was  no  negligence  on  the  part  of  the  driver  of  the  train. 

The  learned  Judge  told  the  jury,  that  the  circumstance 
that  the  engine  was  left  upon  the  line  by  the  servants  of  the 
South  Wales  Railway  Company,  and  not  by  the  servants  of 
the  defendants,  did  not  relieve  the  defendants  fix>m  their 
legal  liability,  but  that  they  were  by  law  responsible  for  such 
negligent  and  improper  act:  whereupon  the  jury  found  a 
verdict  for  the  plaintiff. 

The  defendants'  counsel  having  tendered  a  bill  of  ex- 
ception to  the  above  ruling,  and  proceedings  in  error  having 
been  taken  thereon,  the  case  was  now  argued  by 

BoviU  (iwith  whom  was  Digby)  (a)  for  the  plaintifis  in 
error  (the  defendants  below). — The  injury  was  caused  by 
the  negligence  of  the  South  Wales  Railway  Company,  not  of 
the  Great  Western  Railway  Company.  [Cochburn^  C.  J. — 
The  contract  was  with  the  Great  Western  Railway  Com- 
pany to  carry  the  whole  distance  from  Paddington  to  Mil- 
ford. Formerly,  if  a  person  booked  a  place  in  a  stage  coach 
for  a  particular  distance,  though  the  coach  proprietor  made 

(a)  Before  Cockhumy  C.  J.,  Wightman^  J.,  Crompton,  J.,  Keating^  J., 
Byleif  J.,  and  MeUar,  J. 
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1862.       ^  sub-contract  with  another  person  to  horse  the  coadi  ibr 
^^^^      some  part  of  the  way,  he  was  liable  for  negligence  on  that 

Bai*"**Co    ^^    ^  ^^  ^^^^  ^  *  contract  to  cany  the  pluntiff  to  m 
«-__       given  phce,  and  a  sob-contract  to  cany  on  the  line  of 
another  Company.]    The  Great  Western  Railway  Com- 
pany merely  run  their  carriages  oyer  the  Sooth  Wales  line. 
The  servants  on  that  line  are  the  servants  of  the  Sooth 
Wales  Company,  over  whom  the  Great  Western  Railway 
Company  have  no  control.     [^Cackbum,  C.  J. — ^It  was  part 
of  their  contract,  that  they  would  take  reasonable  caie  to 
keep  the  railway  in  a  secure  state  throoghoot  the  whole  dis* 
tance,  and  they  have  fidled  to  dischaige  that  duty.    It  is 
now  settled  that  where  a  person  sends  goods  by  a  railway 
Company,  who  ose  for  a  portion  of  the  distance  the  line 
of  another  Company,  if  the  goods  are  lost,  the  remedy  is 
against  the  Company  with  whom  the  contract  was  made.] 
There  is  no  undertaking  by  the  Great  Western  Rulway 
Company  that  the  line  of  railway  they  use  shall  be  in  a  safe 
condition.    In  the  case  of  goods,  the  liability  depends  upon 
whether  the  Company  are  common  carriers  throughout  die 
whole  distance,  and  if  so  they  are  insurers,  except  as  to  the 
act  of  God  and  the  Queen's  enemiea     The  8  &  9  Vict 
c.  20,  s.  87,  enables  one  Company  to  contract  with  another 
for  passing  over  their  railway ;  and  by  the  89th  section  the 
Company  is  not  to  be  liable  to  a  greater  extent  than  common 
carriers.    Coach  proprietors  are  not  liable  for  injury  arising 
from  accident,  where  there  is  no  negligence  in  the  driver: 
Aston  V.  Heaven  (a),  Crofts  v.  WaUrhonse  (&).  An  undertak- 
ing ''safely  and  securely"  to  carry,  only  creates  a  du^  to  use 
an  ordinary  degree  of  care :  Ross  v.  HiU  (c).    The  plaintiff 
below  must  establish  that  the  arrangement  under  which  the 

(a)  2  Esp.  533.  {h)  3  Bing.  319. 

(c)  2  C.  B.  877. 


BiikKB. 
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Great  Western  Railway  Company  uaed  the  line  of  the  South        18G2. 
Wales  Company,  made  the  servants  of  the  latter,  who  caused      ^^tp^^^ 
the  injury,  the  servants  of  the  former.     But  the  mere  bar-      WEHXEnw 

Railwa'j  Co. 

gam  did  not  transfer  the  liability  for  negligence  from  one  ^  ». 
Company  to  the  other.  [^Cockburn,  C.  J. — What  is  there  in 
a  contract  by  a  passenger  with  a  railway  Company  to  make 
their  liability  less  over  one  portion  of  the  line  over  which 
they  carry  than  another?]  The  Great  Western  Railway 
Company  have  merely  permission  to  use  the  line  of  the 
South  Wales  Railway,  and  by  giving  tickets  to  passengers 
to  travel  over  that  line,  they  undertake  that  they  will  use 
ordinary  care,  not  that  they  will  be  responsible  for  the  acts  of 
servants  over  whom  they  have  no  control.  [Crompton,  J. — 
Their  contract  is,  '^  I  will  carry  you  by  myself  and  my  sub- 
contractor.'*]— He  also  referred  to  Latch  v.  The  Bumner 
Railway  Company  (a). 


Parry,  Serjt.  (with  whom  was  Archibald),  appeared  for 
the  defendant  in  error  (the  plaintiff  below),  but  was  not 
called  upon  to  argue. 

CocKBURK,  C.  J. — I  am  of  opinion  that  the  direction  of 
the  learned  Judge  was  right,  and  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  It  has  been  settled  that 
where  a  railway  Company  enters  into  a  contract  for  the 
conveyance  of  goods  to  a  distance  extending,  not  merely 
over  their  own  line,  but  over  the  whole  or  some  portion  of 
any  other  line  of  railway  with  which  it  is  connected,  the 
Company  so  contracting  is  liable  not  only  for  the  loss  of  the 
goods  upon  their  own  line,  but  also  in  respect  of  the  loss  of 
the  goods  upon  the  line  not  their  own.  I  think  that  position 
obtains  in  the  case  of  passengers.     If  a  railway  Company 

(a)  27  L.  J.,  Exch.  155. 
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1S62.        chooses  to  contract  to  carry  pasBengen  not  only  over  their 
^'^^^^      own  line,  but  also  over  the  line  of  another  Company,  either 
»y""*P      in  whole  or  in  part,  the  Company  so  contracting  incurs  all  the 
9.  liability  which  would  attach  to  them  if  they  had  contracted 

solely  to  carry  over  their  own  line*  Here  there  was  a  con- 
tract between  the  Great  Western  Railway  Company  and  the 
South  Wales  Railway  Company,  by  which  the  former  are 
enabled  to  carry  passengers  not  only  over  their  own  line, 
but  also  over  the  South  Wales  line.  Under  these  circum- 
stances, the  Great  Western  Railway  Company  became  re- 
sponsible for  the  safety  of  every  passenger  throughout  the 
dbtance  for  which  they  gave  him  a  ticket,  just  as  if  they  had 
conveyed  him  on  their  own  line. 

This  brings  us  to  the  simple  question  how  br  the  Com- 
pany are  bound  to  use  reasonable  care  for  the  safety  of  pas- 
sengers as  well  on  their  own  line  as  on  the  passage  over 
another  line.  Looking  at  the  construction  of  railways,  and 
the  powers  which  railway  Companies  enjoy,  there  is  no 
doubt  it  is  part  of  the  contract  that  they  shall  use  reasonable 
care  to  maintain  their  railway  in  proper  condition  for  the 
conveyance  of  passengers.  This  is  not  like  the  case  of  a 
stage-coach  proprietor,  because  the  road  is  not  in  his  hands^ 
and  he  has  no  means  of  securing  its  proper  condition. 
When  the  contract  is  entered  into,  the  road  would  be  in  a 
certain  condition,  without  anything  being  required  to  be 
done  on  the  part  of  the  coach  proprietor  to  keep  it  in  a  safe 
condition.  Railway  Companies  ought  at  least  to  use  due 
and  reasonable  care  to  keep  the  line  over  which  they  con- 
tract to  carry  passengers  in  a  safe  condition.  There  is  no 
doubt  that  is  the  obligation  which  attaches  to  a  railway 
Company  who  undertake  to  convey  passengers  through  the 
whole  distance  on  their  line ;  and  if  by  arrangement  with 
another  Company  they  convey  passengers  over  the  whole 
or  part  of  another  line,  the  same  obligation  attaches,  and 
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they  make  the  other  Company  their  agent,  and  on  their        1862. 
part  they  undertake  that  the  other  Company  shall  keep      ^^^ 
their  line  in  a  proper  condition.  Western 

'^     '^  _  Railway  Co. 

It  is  unnecessary  to  say  whether  the  plaintiff  below  9. 

would  have  had  a  right  of  action  against  the  South  Wales 
Railway  Company ;  at  all  events,  he  has  against  the  Great 
Western  Railway  Company.  It  would  be  inconsistent  with 
public  convenience  and  safety  to  put  any  other  construction 
on  such  a  contract  than  that  the  Great  Western  Railway 
Company  should  be  primarily  liable  to  the  plaintiff  below, 
and  should  take  their  remedy  against  the  South  Wales 
Company,  whose  servants,  by  their  negligence,  have  caused 
the  accident ;  whilst  to  hold  that  the  Great  Western  Rail- 
way Company  is  liable,  is  not  only  consistent  with  public 
convenience,  but  also  the  true  construction  of  the  contract 

WiQHTMAN,-J. — I  concur  in  opinion,  though  not  with- 
out some  hesitation. 

Crompton,  J. — I  am  of  the  same  opinion.  When  the 
Great  Western  Railway  Company  gave  a  ticket  to  the 
plaintiff  to  travel  from  Paddington  to  Milford,  they  took 
upon  themselves  all  the  responsibilities  by  which  a  railway 
Company  is  bound  with  reference  to  the  carriage  of  pas- 
sengers the  whole  distance.  I  say  the  carriage  of  passen- 
gers, because  Mr.  Bovill  has  distinguished  between  passen- 
gers and  g^oods  as  regards  the  extent  of  liability.  When 
railways  were  first  established,  some  Companies  would  only 
undertake  to  convey  passengers  part  of  the  way  on  a  long 
journey  on  their  own  line ;  others  conveyed  passengers 
beyond  their  own  line,  but  refused  to  be  responsible  for 
what  might  occur  on  a  line  not  their  own ;  others  made  an 
arrangement  with  other  Companies  by  which,  for  one  fare 
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1862.        for  the  whole  distance,  they  undertook  to  convey  passengers 

^  to  particular  places  on  the  line  of  another  Company.    Here 

Western      the  Great  Western  Railway  Company,  haying  made  arrange- 

o.  ments  with  the  South  Wales  Company  for  the  carriage  of 

passengers  to  Milford,  and  for  dividing  the  &res  between 

them,  one  of  the   responsibilities  which   they  took  upon 

themselves  was  that  the  line  should  be  safe  and  secure  the 

whole  distance.     Whether,  under  these  circumstances,  a 

passenger  would  have  a  remedy  against  the  South  Wales 

Railway  Company  may  be  doubtful,  because  there  b  no 

privity  between  them;   but  the  Great  Western  Railway 

Company  has  a  remedy  against  the  South  Wales  Railway 

Company. 

Byles,  J. — I  am  of  the  same  opinion.  The  express 
finding,  that,  by  arrangement  between  the  two  Companies, 
the  fares  are  apportioned  between  them,  involves  this  pro- 
position, that  when  the  Great  Western  train  comes  upon 
the  South  Wales  line,  as  the  profits  are  divided  between  the 
Great  Western  and  South  Wales  Companies,  for  the  purpose 
of  this  action  the  South  Wales  line  became  the  Great  West- 
em  line,  and  the  Great  Western  Company  were  bound  to 
take  due  care  with  respect  to  the  machinery,  that  is,  the 
engines,  carriages  and  line.  It  is  sufficient  to  rest  there ;  but, 
if  necessary,  I  should  go  further,  and  say  that,  without  the 
arrangement  as  to  profits,  the  Great  Western  Company,  by 
their  contract  with  the  plaintiff  below,  were  as  much  bound  to 
take  care  of  the  machinery  as  if  the  whole  line  was  their  own* 
Possibly  the  South  Wales  Railway  Company  might  have  been 
liable  to  the  plaintiff  below ;  yet  here  is  a  contract  from 
which  results  a  duty  on  the  part  of  the  Great  Western  Rail- 
way Company  to  take  due  care  that  the  machinery  from 
Paddington  to  Milford  is  safe  and  secure. 


Blake. 


HILARY   VACATION,    25    VICT.  995 

KEATiNOy  J. — I  concur  in  opinion  that  the  ruling  of  the        1862. 
learned  Judge  was  correct  ^rT"^^ 

Western 

Mellor,  J. — 1  am  of  the  same  opinion.  The  effect  of  _  e. 
the  arrangement  between  the  two  Companies  was  to  make 
the  line  of  the  Great  Western  Company  one  line  from  Pad- 
dington  to  Milford.  I  do  not  say  how  it  would  be  if  the 
Great  Western  Company  had  run  over  the  line  of  the 
South  Wales  Company  on  payment  of  tolls.  I  do  not  dis- 
sent from  what  my  brother  Byks  has  said  on  that  point ; 
but  I  express  no  opinion  upon  it,  as  it  is  not  necessary  for 
the  decbion  of  this  case. 

Judgment  affirmed. 


MEMORANDUM. 

In  this  Vacation  the  following  gentlemen  were  appointed 
her  Majesty's  counsel :— FFi'ffuim  Matthewson  Hindmarch, 
of  Gray's  Inn,  Esquire ;  George  Boden,  of  the  Inner  Temple, 
Esquire ;  and  Thomas  Weatherley  Phipson^  of  Lincoln's  Inn, 
Esquire. 


AN 


INDEX 


TO   THE 


PKINCIPAL     MATTEKS 


ACTION. 
See  Bill  op  Ezchaitgb. 


AGENT. 
See  Attobkbt. 

AUCTIOK. 

Bill  of  Exchakob. 

MoiTET  HAD  AND  EeCEITED,  (2), 
PbLETCIPAL  AlTD  AOEITT. 


AGEEEMENT. 

See  CowTBAOT. 
guabanteb. 
Lakdlobd  ajstd  Tekant,  (1). 

AMENDMENT. 

(1.)  Cf  Writ  in  Ejectment  hy  add- 
ing Names  of  Two  Trustees  as 
JPlaintijffs. 

Tn  ejectment  bj  mortgagee  of 
devisee  against  beir-at-law,  in  which 
the  question  was  as  to  the  compe- 
tency of  the  testator  to  make  a  will, 


it  appeared  at  the  trial  that  the 
legal  estate  was  in  two  trustees,  the 
devisee  having  an  equitable  interest 
only.  The  Judge  amended  the  writ 
by  adding  the  names  of  the  two 
trustees,  they  being  present  in  Court 
and  consenting  to  be  parties. — Held, 
that  the  Judge  had  power  to  make 
the  amendment  under  the  222nd 
section  of  the  Common  Law  Pro- 
cedure Act,  1852.  Blake  and  Others 
v.  Bohert  Ihne^  465 


(2.)    Of  Plea  of  Justification 
Action  for  Malse  Imprisonment. 


tn 


To  an  action  for  false  imprison- 
ment, the  defendant  pleaded  a  justi- 
fication, alleging  several  facts  which 
constituted  reasonable  and  probable 
cause  for  the  defendant  suspecting 
that  the  plaintiff  had  stolen  his 
goods.  At  the  trial  the  defendant 
failed  to  prove  all  the  allegations  in 
the  plea,  and  the  learned  Judge 
amended  it  by  altering  one  and 
striking  out  others. — Held^  that  the 
amendment  was  properly  made,  the 
facts  stated  in  the  plea  as  amended 
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AEBITEATION. 


affording  sufficient  reasoDable  and 
probable  cause  for  the  suspicion. 
Hailes  v.  Marks,  56 


ANCIENT  WINDOWS. 
See  Easement. 

APPOINTMENT. 
See  SuocEBSiON  Duty  Act,  1853. 

APPEENTICE. 

(1).  Contract  to  serve  Executrix  on 
Death  of  her  Husband. 

By  indenture,  an  infant,  with  the 
consent  of  his  father,  bound  himself 
apprentice  to  a  tradesman,  ''his 
executors  and  administrators,  such 
executors  or  administrators  canyins 
on  the  same  trade  or  business  and 
in  the  town  of  W.,"  and  with  him 
and  them  to  serve  for  the  term  of 
seven  years.  And  the  master,  in 
consideration  of  the  service  of  the 
apprentice,  covenanted  to  teach  and 
instruct  him,  or  cause  him  to  be 
taught  and  instructed  during  the 
term. — Held:  First,  that  upon  the 
death  of  the  master,  the  apprentice 
was  bound  to  serve  his  wiaow,  who 
was  his  executrix,  whilst  she  carried 
on  the  same  business  in  the  town  of 
W. ;  and  that  she  was  bound  to 
teach  the  apprentice. 

Secondly,  that  it  was  no  answer 
to  an  information  against  the  appren- 
tice for  absenting  himself  from  the 
service  of  the  executrix,  that  he  had 
consulted  an  attorney,  who  advised 
him  that  the  apprenticeship  was  de- 
termined by  the  death  of  the  master, 
and  that  he  had  acted  on  the  bona 
fide  belief  that  the  advice  was  cor- 
rect. Cooper,  appellant,  v.  Hannah 
Simmons,  respondent,  707 


(2).  Action  for  Board  and  Lodging 
during  time  of  Trial, 

The  defendant  being  desirous  of 
apprenticing  his  son  to  the  plaintiff, 
it  was  verbally  agreed  between  them, 
that  the  son  should  go  on  trial  for  a 
month,  and  if  the  pities  were  satis- 
fied, he  should  be  bound  apprentice 
for  four  years,  the  defendant  to  pay 
a  premium  of  100/.  by  instalments. 
The  son  went  on  trial  and  remained 
about  sixteen  months,  when  the  de- 
fendant removed  him.  No  deed  of 
apprenticeship  was  executed,  or  anv 
part  of  the  premium  paid. — Heli, 
that  the  plaintiffs  could  not  recover 
for  the  son's  board  and  lodging 
during  any  part  of  the  time  he  re- 
mained with  them.  Harrison  and 
Another  v.  James,  SOI 

ABBITEATION. 

See  Common  La^w  Pbocsdube  Act, 
1854,  (3), 

(1).  Award  ^Hhat  there  should  he  a 
Verdict  for  the  FlaitUif:' 

After  issue  joined,  a  cause  was 
referred  by  a  Judge's  order  to  an 
arbitrator,  who  had  no  power  to 
direct  a  verdict  to  be  entered.  The 
arbitrator  awarded  "that  there 
should  be  a  verdict  for  the  plaintiff 
for  the  sum  of  71  9*.  lid:'— Held, 
that  the  award  might  be  construed 
as  a  finding  by  the  arbitrator  that 
the  plaintifi*  was  entitled  to  recover 
71.  9s.  lid.,  and  consequently  the 
award  was  good.    Everest  v.  Ritchie, 

698 

(2).  Letter  hf  Arbitrator  to  one  of 
the  Parties  disclosing  Gfround  of 
Award. 

An  arbitrator,  on  the  day  on 
which  he  made  his  award,  with  a 
view  to  prevent  further  litigation, 
wrote  to  one  of  the  parties  a  letter 
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which  disclosed  the  ground  of  his 
award. — Held,  that  the  letter  could 
not  be  used  for  the  purpose  of  shew- 
ing that  the  arbitrator  was  mistaken 
in  point  of  law.  Holgate  and  Others 
V.  Killick,  418 

(3).  JBlea  of  Nul  Tiel  Agard. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court 
of  Exchequer),  that  where  an  award 
is  made  upon  all  the  matters  in  dif- 
ference, and  is  in  the  required  form, 
and  intended  by  the  arbitrators  to 
express  their  decision,  an  objection 
that  they  adopted  the  opinion  of  a 
tliird  person  by  which  they  agreed 
to  be  bound,  cannot  be  raised  under 
a  plea  of  nul  tiel  agard  to  an  action 
on  the  award.     Whitmore  v.  Smith, 
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ASSIGNMENT. 
See  ExEOVTOB. 

ASSUMPSIT. 

Sufficiency  of  Consideration  for 
Fromise. 

A  declaration  stated  that  B.  and 
the  defendant,  joint  owners  of  a 
horse  and  mare,  agreed  that  the  de- 
fendant should  sell  them,  and  pay 
one  moiety  of  the  proceeds  to  the 
plaintiff  as  the  agent  of  B.,  who  was 
abroad :  that  the  defendant  sold  the 
horse  to  C.  for  600Z.,  and  the  mare 
for  300Z.,  and  did  not  receive  the 
price  of  the  horse,  but  took  from  the 
purchaser  of  the  mare  a  promissory 
note  for  300Z.,  which  the  defendant 
indorsed  and  delivered  to  the  plaintiff 
as  the  agent  of  B.,  and  the  amount 
of  which  was  received  by  the  plaintiff 
as  such  agent:  that  toe  defendant 
afterwards  requested  the  plaintiff, 
upon  his  own  responsibility,  to  pay 
the  defendant  one  moiety  of  the 
300/.  in  the  plaintiff's  hands  as  such 


agent,  and  the  plaintiff  paid  the  de- 
fendant 502.:  that  the  defendant 
again  requested  the  plaintiff,  on  his 
own  responsibility,  to  pay  the  de- 
fendant 100/.,  the  residue  of  the 
moiety  of  the  300/.,  which  the  plain- 
tiff was  willing  to  do  provided  the 
defendant,  in  consideration  of  the 
said  sum  of  50/.  so  paid,  and  the  fur- 
ther sum  of  100/.  when  paid,  would 
undertake  either  to  dehver  to  the 
plaintiff  a  bill  of  exchange  for  233/.  3«. 
(being  B.'s  moiety  of  the  proceeds 
of  the  sale  of  the  horse,  less  the  for- 
feits in  respect  of  the  same),  drawn 
by  the  defendant  upon  and  accepted 
by  C.  at  two  montha  date,  or  pay  the 
plaintiff  233/.  3«.  in  cash  within  two 
weeks ;  and  thereupon  the  defendant 
wrote  and  delivered  to  the  plaintiff 
the  following  undertaking : — "  In 
consideration  of  your  having  paid  me 
the  sum  of  150/.  on  account  of  my 
share  of  the  mare,  I  hereby  under- 
take to  deliver  to  you  a  bill  for 
233/.  3«.  drawn  by  me  upon  and  to 
be  accepted  by  C.  at  two  months,  or 
the  above  sum  in  cash  within  two 
weeks  from  this  date." — On  de- 
murrer: Held,  that  the  declaration 
disclosed  a  sufficient  consideration 
for  the  defendant's  promise.  Surtees 
V.  Lister,  1 

ATHEIST. 
See  Witness. 

ATTACHMENT. 
See  Attobnet. 

ATTOENET. 

Order  to  deliver  to  Client  hie  Papers 
—  Claim  of  Lien  hy  Agent. 

Where  an  order  has  been  made 
that  an  attorney  deliver  to  a  client 
his  papers,  it  is  no  answer  to  an 
attachment  for  disobedience  of  the 
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order,  that  the  agent  of  the  attorney, 
having  possession  of  the  papers, 
claims  a  lien  on  them  in  respect  of 
agency  charges.     Jn  Be  Andrew^  87 

AUCTION. 

lAdbility  of  Agent  bidding  in  hie 
own  Name. 

The  plaintiff  put  up  for  sale  by 
auction  his  farm  produce.  The  de- 
fendant attended,  and  some  lots  of 
hay  and  com  were  knocked  down  to 
him  as  the  highest  bidder,  where- 
upon  the  auctioneer  asked  him  his 
name,  and  having  given  it,  the  auc- 
tioneer, believing  that  he  was  buving 
for  himself,  wrote  his  name  in  a 
book  as  the  purchaser,  and  sent  in 
the  account  to  him.  The  defendant, 
before  and  at  the  time  of  the  auction, 
was  foreman  to  a  contractor,  and 
bad  on  previous  occasions  purchased 
stone  of  the  plaintiff  for  him.  The 
plaintiff  was  present  at  the  auction 
but  did  not  interfere.  The  auc- 
tioneer did  not  know  the  defendant 
or  the  contractor,  or  their  relation 
to  each  other.  One  of  the  condi- 
tions of  sale  required  the  highest 
bidder  to  find  security  for  pavment 
of  the  purchase  money,  and  pro- 
vided that  in  case  of  neglect  or  re- 
fusal, he  might  be  treated  as  a  ready 
money  purchaser. 

Held, — That  there  was  evidence 
from  which  the  jury  might  infer  that 
the  defendant  did  not  purchase  the 
goods  on  his  own  behalf,  but  as  agent 
only :  Per  Pollock,  C.  B. 

That  it  was  properly  left  to  the 
jury  to  say  whether  the  defendant 
authorized  the  auctioneer  to  write 
bis  name  as  purchaser.  And  that 
although  the  defendant  entered  into 
a  binding  contract,  if  the  goods  were 
delivered,  not  to  him,  but  some 
other  person,  he  was  not  liable  :  Per 
JSramwcU,  B. 


That,  even  if  the  evidence  war- 
ranted the  jury  in  finding  that  the 
plaintiff  actually  knew  that  the  de- 
fendant was  purchasing  as  agent, 
the  question  would  remain  whether 
the  defendant  by  his  conduct  made 
himself  personally  liable.  That  hia 
conduct  was  that  of  a  man  buying 
for  himself  and  not  for  another  per- 
son; and  that  the  jury  ought  to 
have  been  told  that,  if  they  believed 
the  plaintiff's  evidence,  though  they 
equally  believed  the  defendant's, 
that  the  defendant  had  made  himself 
a  contracting  party,  and  that,  having 
done  so,  he  was  liable,  though  in 
fact  he  was  only  agent :  Per  Ohan' 
nellt  B.,  and  Wilde,  B. 

That  a  party  who  bids  at  an  auc- 
tion, and  gives  his  name  simply  to 
the  auctioneer,  muse  be  understood 
to  be  the  contracting  party  and  ou^ht 
to  be  held  liable  as  such  ;  and  if  he 
is  bidding  only  as  agent,  and  wishes 
to  protect  himself  from  being  treated 
as  the  contracting  party,  he  ought 
to  say  so:  Per  Channell,  B.,  and 
Wilde,  B.  WUliameon  v.  Barton,  899 

AWAED. 

See  Abbitratiok. 

BAILIFF. 
See  Execution. 

BANKER. 
See  Money  uild  akd  Eeceited,  (2). 

BANKEUPTCY. 

I.  Bakkbupt  Law  Consolidatioit 
Act,  1849. 

(1).  Deed  of  Ingpeeiorship  under 
224/A  Section. 

A  deed  of  arrangement,  under  the 
224th  section  of  the  Bankrupt  Law 


BANKRUPTCY. 
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Consolidation  Act,  1849,  which  pro-    two  months  after  the  petition  for 
vided  for  the  winding  up  of  a  trader's    arrangement  is  dismissea.     £dtcards 


estate  bj  him  under  the  supenntend- 
ance  of  inspectors,  contained  a  clause 
that  the  estate,  wifch  the  exception 
of  such  allowances  and  payments  of 
effects  or  monies  to  the  debtors  re- 
spectively as  the  inspectors  or  in- 
spector for  the  time  being  might,  in 
their  or  his  discretion,  authorize  and 
direct,  but  not  exceeding  in  quantity 
or  amount  the  allowance  which  might 
have  been  made  to  the  debtors  out 
of  their  estate  and  effects  under  the 
statute  relating  to  bankrupts  in  case 
a  petition  for  adjudication  of  bank- 
ruptcy had  been  filed  against  them 
on  a  certain  day,  and  they  had  been 
thereunder   adjudicated   bankrupts, 
and  which  allowances  and  payments 
to  the  quantity  and  amount  aforesaid, 
or  to  any  less  quantity  or  amount, 
the  said  inspectors  or  inspector  for 
the    time    being    may    direct    and 
authorize,  shall  be  administered  as 
nearly  as  circumstances  will  admit, 
having    regard    to    the    provisions 
hereof,  upon  the  principles  and  ac- 
cording to  the  rules  and  practice  of 
the  bankruptcy  law,  and  as  if  such 
petition  for  adjudication  of  bank- 
ruptcy had  been  filed,  and  such  ad- 
judication made  as  aforesaid : — Held^ 
m  the  Exchequer  Chamber  (affirm- 
ing the  judgment  of  the  Court  of 
Exchequer),  that  the  deed  was  void. 
Cruder  y.  Dunlop  and  Another^    525 

(2).  Notice  of  Act  of  Bankruptcy, 

Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  notice  to  an 
execution  creditor  that  his  debtor 
has  filed  a  petition  for  arrangement 
under  the  76th  section  of  "  The 
Bankrupt  Law  Consolidation  Act, 
1849,"  IS  notice  of  an  act  of  bank- 
ruptcy within  the  meaning  of  the 
133rd  section,  provided  an  adjudica- 
tion of  bankruptcy  is  filed  within 


and  Another,  Assignee  of  Maurice, 
a  Bankrupt^  y.  Oabriel,  Phillips  and 
Boby,  520 

(3).  Order  under  211th  Section,  for 
Protection  of  Property  of  Trader, 

An  order  for  the  protection  of  the 
property  of  a  trader,  under  the  211th 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  does  not  ope- 
rate to  disentitle  a  judgment  credi- 
tor to  the  benefit  of  a  fi.  fa.  levied 
by  seizure  of  the  goods  of  the  trader 
beibre  the  presentation  of  his  peti- 
tion. Bottomley  and  Others  y.  lley- 
loardf  502 

II.  Bankbuptoy  Act,  1861. 

(1 )  Composition  Deed, 

1,  A  deed  made  between  a  debtor 
and  a  majority  in  number  represent- 
ing three-fourths  in  value  of  his 
trade  creditors  whose  debts  respec- 
tively amount  to  10/.  and  upwards, 
whereby  the  debtor  covenants  to  pay 
a  composition  on  a  certain  day,  and 
in  consideration  thereof  the  creditors 
release  him,  is  not,  under  the  Bank- 
ruptcy Act,  1861,  binding  on  the 
creditors  who  do  not  execute  it. 

A  deed  of  composition  which  does 
not  convey  any  part  of  the  property 
of  the  debtor  is  not  valid  under 
that  Act : — Per  Pollock,  C.  B.,  and 
Martin,  B. 

Semble,  per  Wilde,  B.,  aliter. 
Walter  y.  Adcock  and  Spokes,      541 


YOL.  yii. — K.  8. 
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2.  A  composition  deed  made  after 
"  The  Bankruptcy  Act,  1861,'\took 
effect,  and  by  which  the  creditors, 
parties  thereto,  covenant  not  to  sue 
the  debtor  for  a  certain  period,  can- 
not be  pleaded  in  bar  to  an  action 
commenced  before  the  Bankruptcy 
Act,  1861|  took  effect,  by  a  creditor 

XXCH. 
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who  has  not  executed  the  deed. 
Oppenheimer  and  Another  v.  James 
Grieves,  533 

BILL  OP  EXCHANGE. 

See  MoiTET  Had  akd  Seoeited,  (1). 

Satificafion  by  Plaintiff^  of  Action 
brought  in  his  Name  without  his 
Knowledge  or  Authority, 

A  person  may  ratify  an  action 
brought  in  his  name,  but  without  his 
knowledge  or  authority,  by  another 
professing  to  act  as  his  agent  and  on 
his  behalf. 

Therefore,  where  the  holder  of  a 
bill  of  exchange,  without  the  know- 
ledge or  authority  of  the  plaintiff, 
indorsed  and  delivered  it  to  an  at- 
torney for  the  plaintiff,  and  in  order 
that  an  action  might  be  brought 
upon  it  in  his  name,  and  the  plaintiff 
after  action  brought  ratified  the  act : 
— Held,  that  the  subsequent  ratifica- 
tion was  equivalent  to  a  prior  au- 
thority, and  that  the  plaintiff  had  a 
valid  title  to  sue  on  the  bill. — 
Aneona  v.  Marks,  686 


BILL  OP  LADING. 
See  CoNBiGiroB  ajstd  Coitsigneb. 


BILL  OP  SALE. 

jPurehase  hy  Trustees  of  Wif^s  Settle- 
ment of  the  Furniture  (f  Husband. 

The  trustees,  under  the  settlement 
of  a  married  woman,  purchased  of 
her  husband  his  household  furniture, 
when  he  gave  them  the  following 
receipt: — "Eeceived  of  J.  D.  and 
C.  J.,  the  trustees  under  the  deed  of 
settlement  for  the  benefit  of  my  wife, 
the  sum  of  93/.  6s.  6d.  for  the  pur- 
chase of  my  household  goods  and 


effects  mentioned  in  the  inclosed  in- 
ventory and  valuation  as  purchased 
this  day  by  J.  D.  and  C.  J.,  as  trus- 
tees named  in  the  deed  of  settlement, 
and  empowered  to  purchase  by  such 
deed." — HeM,  that  the  document 
\7as  not  a  bill  of  sale  within  the 
17  &  18  Vict.  c.  36. 

Sembhj  that  a  bill  of  sale  within 
that  Act  must  be  an  instrument  by 
which  the  property  in  personal  chat- 
tels is  transferred  by  one  person  to 
another,  Allsopp  and  Others  v.  Dt^ 
and  Another,  457 

BIEMINGHAM  CANAL 
COMPANY. 

See  CASTAJi  Act. 


BEIBEET. 

"  Wilful  Delay  "  in  Prosecuting  Ac- 
tion for  Penalty. 

In  an  action,  upon  the  17  &  18 
Vict.  c.  102,  for  briberv  at  an  election 
of  a  member  of  parliament,  alleged 
to  have  been  committed  in  April, 

1859,  the  writ  issued  on  the  15th 
March,  1860,  and  was  served  on  the 
27th  April  following.  An  appear- 
ance was  entered  on  the  4th  May, 

1860,  and  the  declaration  was  de- 
livered on  the  17th  April,  1861.  On 
the  25th  April,  1861,  the  defendant 
pleaded ;  and  issue  was  joined  on  the 
7th  May,  1861,  but  in  June,  1862, 
the  plaintiff  had  not  proceeded  to 
trial. — Held,  a  "  wilful  aelay"  within 
the  meaning  of  the  14th  section  of 
the  17  &  18  Vict.  c.  102 ;  and  the 
Court  stayed  the  proceedings. 

Semble,  that  the  application  to  stay 
the  proceedings  should  have  been 
made  before  plea. 

Also,  that  such  delay  could  not  be 
pleaded,  but  is  only  ground  for  an 
application  to  the  Odi^  to  stay  the 
proceedings.  Taylor  Y.Vcrgette,  143 


CANAL  ACT. 
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CANAL  ACT. 

Mines  under  Tunnel  through  which 
Canal  runs. 

The  Dudley  Canal  Act,  16  Geo.  3, 
provides  that  no  owner  of  mines  shall 
cany  on  any  work  for  getting  such 
mines  under  any  tunnel,  or  within 
twenty  yards  of  the  same,  without 
the  consent  of  the  Company;  and 
that  no  owner  of  any  mines  shall, 
without  such  consent,  carry  on  any 
work  for  getting  coal  or  mineral 
within  twelve  yards  of  the  canal, 
"  except  as  hereinafter  mentioned." 
Then  follows  a  clause  which  pro- 
vides that  the  owner  of  mines  may 
without  such  consent,  get  coal  and 
minerals  beyond  the  prescribed 
limits.  Then  follows  a  clause  which 
provides  that  the  Company  may  enter 
upon  lands  and  mines  for  discovering 
the  distance  of  the  canal  from  the 
working  parts  of  such  mines,  and 
that  if  any  mine  shall  be  worked 
contrary  to  the  Act,  they  may  use 
all  necessary  means  for  making  the 
canal  safe.  By  a  subsequent  dause 
it  is  provided,  that  when  the  owner 
of  any  mine  lying  under  the  canal  or 
within  the  limited  distance,  shall  be 
desirous  of  working  the  same,  he  shall 
give  the  Company  three  months* 
notice  of  his  intention,  and  upon  the 
receipt  of  such  notice  it  shall  be  law- 
ful for  the  Company  to  inspect  such 
mines  in  order  to  determine  what 
minerals  may  be  gotten  without  pre- 
judice te  the  canal ;  and  if  upon  in- 
spection the  Company  shall  refuse  to 
permit  the  owners  of  such  mines  to 
work  them,  then  the  Company  shall 
within  three  months  pay  to  the 
owners  the  value  thereoi.  Another 
clause  provides,  that  nothing  in  the 
Act  contained  shall  defeat  the  right 
of  any  owner  of  land  through  which 
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the  canal  shall  be  made,  to  the  mines 
under  the  land  used  for  the  canal, 
and  that  it  shall  be  lawful  for  such 
owner  to  work  such  mines,  provided 
that  no  injury  be  done  to  the  navi- 
gation. 

Held,  in  the  Exchequer  Chamber, 
that  the  prohibition  against  working 
any  mine  within  twenty  yards  of  a 
tunnel  without  the  consent  of  the 
Company  was  not  absolute,  but  sub- 
ject to  the  same  exception  as  work- 
ing within  twelve  yards  of  the  canal, 
and  therefore  if  the  Company  refused 
to  permit  the  owner  of  a  mine  to 
work  it  within  twenty  yards  of  a 
tunnel,  they  were  bound  to  pay  him 
the  value  thereof.  The  Birmingham 
Canal  Navigation  Company  v.  The 
JEarl  of  Dudley,  969 


CAEEIEE. 

See  COKSIGKOB  AKD  C0KST0I<rBB. 

Damages,  (1),  (2),  (3). 

(1).  Omission  to  demand  increased 
Hate  of  Charge. 

Where  a  carrier  receives  goods  of 
the  description  mentioned  in  the 
11  Qeo.  4  &  1  Wm.  4,  c.  68,  and  the 
person  delivering  the  same  has  de- 
clared their  value  and  nature,  he  is 
not  bound  to  tender,  but  the  carrier 
must  demand,  the  increased  charge 
mentioned  in  the  notice  affixed  in  his 
office,  warehouse  or  receiving  house, 
whether  the  goods  are  there  de- 
livered, or  to  a  servant  sent  to  feteh 
them ;  and  if  no  such  demand  is 
made,  the  carrier  is  liable  for  the 
loss  of  or  injury  to  the  goods, 
although  the  increased  charge  has 
not  been  paid. — So  Seld,  in  the  Ex- 
chequer Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer). 
The  Great  Northern  Railway  Com' 
pang,  Appellants,  v.  BeArens,  Be- 
spondent,  950 
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COMMON  LAW,  4e. 


(2).  CQjUraet  with  Gmsipiar  to 
Jirer  Goods  ai  a  particular  Pl^i^ce. 
and  Order  ht  Gmnymee  to  Delicer 
ikem  ai  amoiher  Place. 

AhhoziA  a  earner  bas  eor.trwrted 
with  the  cocsign-r  of  gc*.^  to  de- 
hxtr  them  at  a  particular  p?2ce,  he 
mar  deliver  them  at  anr  pl:k:-e  at 
which  the  corisignee  has  ordered 
their  delirenr. 

Hie  plaintiff  haring  sc-ld  wheat  bj 
aaiDple,  to  be  dr lirered  to  the  pur- 
chaser at  his  mill,  sent  it  br  the  de- 
fendanta*  rail  war.   On  the  arriral  of 
the  wheat  at  a  station  two  miles  from 
the  milL,  the  defendants  kept  it  there 
in  oonseqaence  of  instructions  giren 
to  them  br  the  oon^i^Be^  that  wheat 
arririn^  for  him  at  the  station  should 
not  be  fonrsjdt-d  to  the  mill  without 
his  written  order.    The  plaintiff  had  j 
no  knowledge  of  these  instructions.  ^ 
The  eoosi^.ee  examined  the  wheat 
ai  the  station,  but  refused  to  accept 
it,  and  whilst  it  remained  there  it 
became  deteriorated  in  quality  and 
Talue. — JETWJ,    that    the   consignor  ' 
bad  no  right  of  action  against  the  , 
defendants  for   not   di-livering  the  j 
wheat  at  the  mill,  as  the  non-debrerr  ' 
was  bv  order  of  the  consignee,    Tke 
Jumdom  and  Sorik  Wetterm  Rait  way 
Cdrnpamy^  AppellamUj  Bartlett^  Be- 
^^mdemtf  400 

CEKTinCATE. 
See  Costs,  (1). 

CESSIO  BOXOKm. 
See  BAarEBrFTCT,  IL,  (1). 


tiff's  ship  m  cvgo  of  coaliL  ''To  be 
losded  with  nscal  dispatch.**  Tht 
defendants  eofmsr^caeed  loading  bj 
briz:zing  the  coal  in  boats 
oimmI  to  the  dock  wbere  the 
t:ff"s  stJp  was.  but  before  the 
vas  coH'pIeted  a  severe  fiost 
the  canal  un^aTi^^able,  and  the  skip 
was  detained  thirtr-focir 
Held^  that  the  expre«aa 
dispatch  '*  meant  **  nsoal 
persons  who  hare  a  cargo 
IcRuiing/^  and  that  the  de: 
were  responsible  f<M*  the  delaj. 
Kearom  t.  Pi 


of 
for 


CHEQUE. 

&rM0SKT  HXD  AJTD  BXCXITZII,  (2). 

COLONIAL  JUDGMENT. 


COMMON  LAW  PBOCEDU&E 
ACT,  1S52. 

".  a).  (2). 


CHABTEB^PAKTY. 


Meaning    of   Exnreanon^     *'2b    fe 
Uaded  with  Uamal  BitpatA:* 

The  defendants,  by  diarl«r-partj, 
aig^igBd  to  load  on  board  the  plain- 


Action  hf  Suabamd  amd  W^e,  Joinder 
af  Ciaim  hg  Smabtmd  mm  ii§  owm 
Bigii. 

The  40lh  section  d[  the  Comson 
Law  Procedure  Act,  1S52,  which 
proTides  that  **  in  any  action  1»tHight 
by  a  man  and  his  wife  for  injmr  done 
to  the  wife,  in  respect  of  which  she 
is  neeeasarilj  joined  as  a  plaintiff,  it 
shall  be  lawful  for  the  husband  to 
add  tbereto  daima  in  his  own  right," 
is  permianre  onlj,  not  imperative. 
Broekbani  r.  Tke  Whiidtmoem  June- 
tiom  BaHwag  Oompmmg^  8S4 

COMMON  LAW  PBOCEDUBB 
ACT,  ISM. 


(1).  Efuiiahte  Defence. 

To  an  action  br  a  guarantee  Com- 
pany to  reooTcr  the  annual  subscrip- 
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tions  in  respect  of  a  guarantee,  the 
defendant  pleaded,  as  an  equitable 
defence,  that  before  making  of  the 
agreement  he  delivered  to  the  Com- 
pany a  proposal  and  declaration  in 
writing,  which  were  to  form  the  basis 
of  the  agreement  of  guarantee  ;  and 
that  the  contract  of  guarantee  was  to 
be  made,  subject  to  the  deed  of  settle- 
ment, and  rules  and  bye-laws  of  the 
Company :  that  when  the  said  pro- 
posal and  declaration  were  so  made 
and  delivered,  certain  printed  rules 
and  regulations  were  delivered  to  the 
defendant  by  the  Company,  as  and 
for  the  rules  and  regulations  under 
and  subject  to  which  the  said  pro- 
posed agreement  for  guarantee  was 
to  be  made  and  entered  into  between 
the  parties :  that  the  rules  and  regu- 
lations so  delivered  to  the  defendant 
contained  a  certain  rule,  condition 
and  provision  with  respect  to  the 
payment  of  subscription :  that  the 
agreement  for  guarantee  was  made 
and  entered  into  in  consequence  of 
the  said  proposal  and  declaration, 
and  they  formed  the  basis  thereof, 
and  the  agreement  for  guarantee  was 
made  bv  the  defendant  in  the  belief 
and  on  the  faith  that  it  was  to  be 
subject  to  the  said  printed  rules  and 
regulations :  that  the  agreement  and 
guarantee  did  not  and  does  not  con- 
tain the  said  rule,  condition  and  pro- 
visiou,  but  contained  and  was  made 
subject  to  a  certain  other  and  differ- 
ent rule  substituted  therefor  by  the 
Company  in  the  agreement  and  gua- 
rantee, and  much  less  advantageous 
to  the  defendant :  that  neither  before 
or  at  the  time  of  making  and  signing 
the  agreement  of  guarantee  had  the 
defendant  any  notice  or  knowledge 
whatever  of  any  alteration  of  the  said 
printed  rules  and  regulations,  or  of 
the  substitution  of  the  said  rule,  but 
on  the  contrary  thereof,  before  and 
at  the  time  of  making  and  entering 
into  the  agreement  of  guarantee,  he 


believed  and  had  good  reason  for  be- 
lieving, and  was  led  and  induced  by 
the  Company  to  believe,  that  the 
agreement  and  guarantee  contained 
and  was  made  subject  to  the  said 
printed  rules  and  regulations:  that 
since  the  defendant  became  aware  of 
the  said  alteration  and  substitution 
he  had  not  in  any  way  agreed  to  or 
acquiesced  in  the  said  agreement  and 
contract;  nor  had  he  at  any  time 
received  any  value,  benefit,  advantage 
or  payment  whatsoever  from  the 
Company  under  or  in  respect  of  the 
said  agreement  and  guarantee,  but 
the  same  has  always  been  wholly 
worthless. — Heldy  that  the  plea  was 
bad,  inasmuch  as,  under  the  circum- 
stances stated  in  it,  a  Court  of  Equity 
would  reform  the  agreement  and  not 
refuse  to  enforce  it.  The  Official 
Manager  of  the  Solvenctf  Mutual 
Chiarantee  Compantf  v.  Freeman ^   17 

(2).  Injunction, 

1.  N.  entered  into  the  service  of 
C,  a  surgeon,  as  his  assistant,  under 
an  agreement,  by  which  he  bound 
himself  not  to  practice  within  five 
miles  of  a  certain  village  "  without 
the  consent  in  writing  of  C.  first  had, 
under  the  penalty  or  penal  sum  of 
100/.  to  be  recoverable  by  C.  as 
liquidated  damages,  the  said  sum  of 
100/.  having  been  specified  by  the 
parties  hereto  as  the  amount  to  be 
paid  and  recoverable  by  C.  against 
N.  for  the  breach  or  non-observance 
of  the  clause."  N.  having  com- 
menced practice  within  the  pre- 
scribed distance,  C.  caused  a  writ  to 
be  served  upon  him,  the  indorsement 
claiming  lOOZ.  the  amount  of  the 
penalty,  and  also  stating  that  the 
plaintiff  intended  to  claim  a  writ  of 
injunction.  The  Court  refused  to 
entertain  an  application  for  an  in- 
junction made  by  the  pi  an  tiff  before 
declaration.     Carnes  v.  Nishettf  158 
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2.  Tbeplaintiffagreedtoliii^asLiB 
assistant  in  tbe  practice  as  a  surgeon 
and  apothecary,  and  the  defendant 
agreed  to  serve  him  for  one  month, 
and  so  on  from  month  to  month  until 
either  party  should  give  to  the  other 
a  calendar  month's  notice  of  his  in- 
tention to  determine  the  agreement, 
at  a  certain  salary,  the  plaintiff  to 
provide  for  the  defendant  a  dwelling- 
house  at  C.  to  reside  in,  the  defend- 
ant to  be  allowed  all  fees  received 
from  the  practice  of  midwifery  and 
any  private  practice;  and  in  con- 
aideration  of  the  premises  and  of  the 
agreement  for  hiring,  the  defendant 
agreed  that  he  would  not  practice  as 
a  surgeon,  apothecarv,  or  surgeon- 
accoucheur,  within  the  distance  of 
five  miles  from  C.  without  the  con- 
sent in  writing  of  the  plaintiff  "  under 
a  penalty  or  penal  sum  of  100/.,  to  be 
recoverable  by  the  plaintiff  as  and  for 
liquidated  damages,  the  said  sum  of 
100/.  having  been  specified  by  the 
parties  as  the  amount  to  be  paid  and 
recoverable  by  the  plaintiff  against 
the  defendant  for  the  breach  or  non- 
observance  by  the  defendant  of  the 
last  mentioned  clause."  I'he  plain- 
tiff having  recovered  100/.  damages. 
— Seld,  that  he  was  not  entitled  to 
an  imunction  to  restrain  the  defend- 
ant n*om  practising  within  the  pre- 
scribed distance,  since,  upon  the  true 
construction  of  the  agreement,  the 
100/.  was  liquidated  damage,  which 
the  parties  had  agreed  should  be  paid 
as  an  equivalent  for  so  practising. 

Seld  also,  that  the  providing  the 
defendant  a  dwelling-house  was  not 
a  condition  precedent  to  the  plain- 
tiff's right  to  sue  for  a  breach  of  the 
agreement  not  to  practice.  And 
that  it  was  no  answer  that  the  agree- 
ment  was  determined  by  notice,  aa 
the  restriction  as  to  practising  ap- 
plied to  the  time  when  the  defendant 
ceased  to  be  assistant.  Games  v. 
NeshiU,  778 


(3).  Beference  of  Action  for  Di- 
lapidations. 

A  Judge  has  power  under  the  8rd 
section  of  the  Common  Law  Proce- 
dure Act,  1854,  to  refer  to  arbitration 
an  action  for  dilapidations.  Angell 
V.  JFel^ate^  396 

COMPOSITION. 
See  MoNEX  Had  ajsj}  Beceived,  (1). 

CONDITION. 

See  QUAEAKTEE,  (I). 

CONDITION  PRECEDENT. 

See  Common  Law  Pbocedvbe  Act, 
1854,  (2), 
Conteact,  (2). 

CONSIDERATION. 
See  Assumpsit. 

CONSIGNOR  AND  CONSIQ- 

NEE. 

See  Caebieb,  (2). 

Liability  ofMaeierfor  Misdelivery  of 
Goods  of  different  Weighty  shipped 
by  one  Consignor  for  two  Consignees, 
and  not  identified  in  the  Bill  nf 
Lading. 

A  flour  Company  abroad  shipped 
on  board  a  vessel,  of  which  the  de- 
fendant was  master,  1676  bags  of 
rye  meal,  some  of  which  weighed 
twelve  stone  each,  and  some  eight 
stone  each.  They  were  shipped  from 
lighters,  all  mixed  together,  and  the 
master  knew  nothing  of  their  relative 
capacity.  The  master  signed  two  bills 
of  lading,  one  for  1209  bags  and  the 
other  for  467  bags,  deliverable  to 
order.  The  latter  bill  of  lading  was 
for  "467  bags  rye  meal,  grosa  d5  tons 
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9  cwt.,"  and  at  the  foot  of  it  was 
"  contents  unknown  and  not  respon- 
sible for  weight."  The  bags  were 
all  marked  alike,  and  no  means  were 
taken  to  indentifj  bj  marks  in  the 
bills  of  lading  any  particular  bags ; 
and  there  was  nothing  on  the  face  of 
the  bills  of  lading  from  which  the 
master  could  see  that  they  were 
intended  for  different  consignees.- 
"When  the  ship  arrived,  the  defend- 
ant by  mistake  delivered  to  tlie 
plaintiff,  who  was  the  consignee  of 
467  bags  of  twelve  stone  each,  several 
bags  which  weighed  only  eight  stone. 
Held  .—Per  Pollock,  C.  B.,  and 
Wilde,  B.,  that  the  master  was  not 
responsible  to  the  consignee  for  the 
non-delivery  of  467  bags  of  the  pro- 
per weight.— Per  Bramwell,  B.,  and 
Channell,  B.,  that  the  master  was 
responsible.    Bradley  v.  Dunip€t€e, 

200 
CONTEACT. 

See  AsBiTMPSiT. 
guabantse,  (1). 
Statute  01*  Ebatjdb. 
Wabbanty,  (1),  (2). 

(1).  Purchase  of  Goods  for  a  certain 
Price  "  delivered  at^^  a  particular 
Place. 

Plaintiffs  bought  of  the  defendant 
"300  tons  Old  Bridge  rails  at 
6Z.  149.  Qd.  per  ton,  delivered  at 
Sarhurgh,  cost,  freight  and  insur- 
ance ;  payment  by  net  cash  in  Lon- 
don, less  freight,  upon  handing  bill 
of  lading  and  policy  of  insurance; 
a  dock  company's  weight  note  or 
captain's  signature  for  weight  to  be 
taken  by  buyers  as  a  voucher  for  the 
quantity  shipped." — Held^  in  the 
Court  of  Exchequer  (and  affirmed 
in  the  Exchequer  Chamber),  that, 
according  to  the  true  construction 
of  the  contract,  the  defendant  did 
not  undertake  to  deliver  the  iron  at 
Harburgh,  but  that  when  he  put  it 
on  board  a  ship  bound  for  that  place 


and  handed  to  the  plaintiffs  the  policy 
of  insurance  and  other  documents, 
his  liability  ceased  and  the  goods 
were  at  the  rink  of  the  purchaser. 
Tregelles  and  Another  v.  Sewell,  574 

(2) .  Sffhct  of  Acceptance  of  Perform' 
ance  of  Part  of  Contract  and  JSn- 
joyment  of  Benefit  under  it. 

Declaration  on  an  agreement  be- 
tween the  defendant  of  the  one  part, 
and  the  plaintiff  and  W.  of  the  second 
part,  whereby  in  consideration  of 
8778Z.  14«.,  to  be  paid  on  or  before 
the  1st  July,  I860,  in  the  following 
proportions,  that  is  to  say,  to  the 
plaintiff  for  cash  advanced  to  the 
Hull  Loan  and  Discount  Society, 
689Z.  14«. ;  also  480/.  for  sixty  shares 
held  by  him,  and  40Z.  for  five  shares 
belonging  to  him  and  originally  held 
by  T. ;  to  W.  160Z.  for  twenty  shares 
held  by  him  ;  to  G.  120/.  for  fifteen 
shares  held  by  him,  the  parties  of 
the  second  part  agreed  that  the 
entire  property  of  the  Society,  and 
all  money  standing  in  the  books  to 
the  credit  of  the  Society,  and  all 
interest,  profits,  and  emoluments 
arising  therefrom  should  from  the 
date  of  the  agreement  be  vested 
and  exclusively  held  by  the  de- 
fendant, and  that  all  promissory 
notes,  bonds,  or  other  securities, 
should  be  given  up  to  him  on  sign- 
ing the  agreement,  and  all  necessary 
assistance  for  recovering  any  money 
owing  on  the  said  notes  or  other 
securities  should  be  given  by  the 
plaintiff.  The  declaration  alleged 
that  although  all  conditions  pre- 
cedent were  fulfilled,  necessary  to 
entitle  the  plaintiff  to  a  performance 
by  the  defendant  of  the  agreement, 
yet  hehad  not  paid  the  sumsof  money 
by  the  agreement  to  be  paid  to  the 
plaintiff. 

Plea.— That  the  Society  was    a 
common  partnership,  and  the  de- 
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fendant  entered  into  the  contract  in 
the  deckration  mentioned  on  the 
faith  and  in  consideration  of  all  the 
shares  in  the  Society  heing  vested  in 
him ;  that  neither  the  plaintiffs  nor 
TV.  had  an  J  power  or  authority,  nor 
were  they  ever  ready,  willing  or  able 
to  vest  in  the  defendant  the  shares 
of  T.  and  G.,  and  that  T.  and  6. 
repudiated  the  contract ;  that  the 
substantial  part  of  the  contract  was 
that  the  defendant  should  become 
the  owner  of  all  the  shares  in  the 
Society,  so  that  he  might  carry  on 
the  business  exclusively  on  his  own 
account;  that  all  the  shares  in  the 
Society  never  vested  in  the  defend- 
ant, whereby  the  consideration  for 
his  entering  into  the  contract  failed. 
^-Heldf  that  the  plea  was  bad,  inas- 
much as,  the  defendant  having  ac- 
cepted performance  of  the  rest  of 
the  contract  and  enjoyed  a  benefit 
under  it,  the  vesting  in  him  of  all 
the  shares  in  the  Society  was  not  a 
condition  precedent  to  the  plaintiff's 
right  to  recover.     White  v.  Beeion, 

42 

(3).  Premises  let  for  a  Tear^  wiik 
option  of  Lease^  and  to  supply 
Chlorine  Still- waste. 

The  plaintiff  agreed  to  let,  and  the 
defendants  to  take,  for  one  year,  at 
a  stipulated  rent,  certain  works  and 
buildinp ;  and  the  pkintiff  agreed 
to  supply  to  the  defendants  the  whole 
of  the  chlorine  of  still-waste  as  it 
came  from  their  stills,  neither  add- 
ing to  nor  taking  anything  from  the 
same,  at  the  rate  of  2s.  6d,  for  every 
21  cwt.  of  waste  so  supplied,  with 
the  understanding  that  the  defend- 
ants were  to  have  the  option  of  a 
lease  of  the  premises  for  seven  or 
fourteen  years  at  the  same  rent,  if 
they  should  feel  disposed  so  to  do, 
within  three  months  from  the  date 
thereof.     And  the  plaintiff  agreed 


not  to  use  or  injure  or  part  with  any 
of  the  still- waste,  except  to  the  de- 
fendants, so  long  as  they  should  bold 
the  said  works. — Held^  that  the  de- 
fendants were  bound  to  accept  and 
pay  for  the  whole  of  the  plaintiff's 
chlorine  still-waste  during  the  year 
or  such  further  term  as  they  should 
hold  the  works,  and  that  it  was  no 
answer  to  an  action  for  not  accept- 
ing it,  that  the  defendants'  manu- 
facture failed  and  was  discontinued, 
and  the  chloride  still-waste  proved 
useless,  and  was  no  longer  necessary 
for  their  manufacture.  Bealeg  v. 
Stuart  end  Another^  753 


CONTBACTOB. 
See  'SLlbtejl  asd  Sebta^t,  (1),  (2). 

(1).  LtahUityfor  Injury  to  Workman 
in  Government  Dock-yard  from 
TJnfenced  Shaft. 

The  workmen  in  a  Government 
dock-yard  were  permitted  to  use 
certain  water-closets  erected  for  their 
accommodation,  and  for  that  purpose 
to  use  certain  paths  across  the  dock- 
yard. The  defendant,  a  government 
contractor,  was  permitted  to  erect  in 
the  dock-yard  certain  machinery  for 
the  purpose  of  his  work.  He  erected 
across  a  path  which  led  to  one  of  the 
water-closets  a  revolving  shaft,  partly 
covered  with  planks.  The  plaintiff, 
a  workman  in  the  dock-yard,  having 
gone  along  this  path  to  the  water- 
closet,  on  his  return  stumbled,  and 
on  putting  out  his  hand  to  save 
himself,  his  arm  was  caught  by  the 
shafb  and  lacerated.  There  was 
another  path  along  which  he  might 
have  gone,  but  the  one  he  used  was 
the  more  convenient.— JJiru/,  that 
the  defendant  was  not  liable  for  the 
injury,  since  he  was  under  no  obli- 
gation to  fence  the  shaft,  and  the 
defect  in  the  fencing  was  apparent. 
Bolch  V.  SmUh  736 
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(2).    Liability  of  Owner  of  House 
for  Damage  resulting  from  Negli- 
gence  of   Contractor  employea  by 
Architect, 

Where  a  peraon  employs  anotlier 
to  do  a  lawful  act,  it  must  be  pre- 
sumed, in  the  absence  of  evidence 
to  the  contrary,  that  he  employed 
him  to  do  it  in  a  careful  and  proper 
manner ;  and  unless  the  relation  of 
master  and  servant  exists  between 
thera,  the  employer  is  not  respon- 
sible for  the  negligent  manner  in 
which  the  act  is  done. 

Therefore,  where  the  plaintiff  and 
defendant  were  owners  of  adjoining 
ancient  houses,  and  an  architect 
employed  by  the  defendant  to  super- 
intend the  repairs  of  his  house, 
having  considered  it  necessary  to 
pull  down  and  rebuild  the  front 
wall,  agreed  with  the  contractor  to 
do  the  work  for  an  estimated  price, 
and  the  workmen  of  the  contractor 
in  pulling  down  the  wall  removed  a 
brest-summer  which  was  inserted  in 
the  party  wall  between  the  defen- 
dant's and  plaintiff's  house,  without 
taking  any  precautions  by  shoring 
or  otherwise,  in  consequence  of 
which  the  front  wall  of  the  plaintiff's 
house  feWi—Held,  that  there  was 
no  evidence  for  the  jury  of  any 
liability  on  the  part  of  the  defend- 
ant.    Butler  V.  Hunter^  826 


COPTEIGHT. 

Assignment  of  before  the  o  ^  6  Vict. 

c.  45. 

An  assignment  of  copyright,  made 
before  the  5  &  6  Vict.  c.  45  passed, 
must  be  in  writing  attested  by  two 
witnesses.  (Overruled  in  the  Exche- 
quer Chamber).  Cumberland  Y,Ck>pe' 
land,  lis 


COSTS. 

(1).  Certificate  under  15  ^  16  Vict, 
c,  54,  s,  4.—  Sufficient  Reason  for 
bringing  Action  in  /Superiar  Court, 

Where  a  plaintiff  in  an  action  in 
a  superior  Court  recovers  a  sum  not 
exceeding  20/.  in  contract  or  5/.  in 
tort,  and  the  Judge  who  tried  the 
cause  refuses  to  certify,  under  the 
13  &  14  Vict.  c.  61,  B.  12,  that  it 
appeared  to  him  at  the  trial  that 
there  was  a  sufficient  reason  for 
bringing  the  action  in  the  Court  in 
which  it  was  brought,  the  Court  will 
not,  upon  facts  substantially  the 
same  as  those  before  the  Judge, 
exercise  the  power,  conferred  on 
them  by  the  15  &  16  Vict.  c.  54, 
s.  4,  to  order  that  the  plaintiff  re- 
cover his  costs.  Match  v.  Lewis  and 
Another,  3(J7 

(2).  Review  of  Taxation,  and  Scale 
of  Costs  in  County  Court. 

A  superior  Court  has  no  power, 
under  the  19  &  20  Vict.  c.  108,  s.  43, 
to  direct  a  County  Court  judge  to 
order  a  review  of  taxation  of  costs. 

Semble,  that  where  a  plaintiff  in  a 
County  Court  claims  an  amount  ex- 
ceeding 20/,  but  recovers  a  sum 
under  5/.,  he  is  only  entitled  to  costs 
upon  the  lower  scale.  But  where 
the  plaintiff  claims  more  than  20/. 
and  the  defendant  succeeds,  he  is 
entitled  to  costs  upon  the  higher 
scale.     Clifton  v.  Furley,  783 

COUNTY  COUET. 

See  Costs,  (1),  (2). 
Ejeotmeivt. 
EiEcuTioy. 

CUSTOM, 

See  Insubance. 
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DAMAGES. 


DISTEESS. 


DAMAGES. 

(1).   Where  Portion  of  Ooods  da- 
maged  ie  rendered  ae  good  as  ever 
for  actual  Use,  but  Market  Value 
of  the  Bulk  is  depre^ctted. 

The  plaintiff,  a  hop-grower  in 
Kent,  sent  to  London  by  the  defend- 
ants' railway  some  pockets  of  hops 
consigned  to  a  purchaser.  The  de- 
fendants kept  the  hops  for  some  days 
on  their  premises  in  an  open  van 
whereby  a  email  portion  was  stained 
by  wet,  and  the  purchaser  rejected 
the  whole  as  he  was  entitled  to  do  by 
the  custom  of  tne  market.  The  plain- 
tiff dried  the  stained  hops  and  they 
were  rendered  as  good  as  eyer  for 
actual  use,  but  the  staining  had  de- 
preciated the  market  yalue  of  the 
bulk.  The  plaintiff  sent  the  hops  to  a 
factor  for  sale,  but  at  that  time  the 
market  price  of  hops  had  consider- 
ably fallen  from  what  it  was  at  the 
time  the  hops  ought  to  haye  been 
deliyered.  The  defendants  had  no 
notice  that  the  hops  were  sent  to 
London  for  sale. 

Held: — Pirst,  that  the  plaintiff 
was  entitled  to  recoyer,  as  damages, 
the  amount  of  the  depreciation  in 
the  market  yalue  of  the  hops,  and 
was  not  confined  to  the  yalue  of  the 
portion  actually  damaged.  Secondly, 
that  he  was  entitled  to  recoyer,  as 
damages,  the  difference  between  the 
market  price  on  the  day  when  the 
hops  were  sold  and  the  day  when 
they  ought  to  haye  been  deliyered. 
Chllard  y.  The  South  Eastern  EaiU 
V)ay  Oompantff  79 

(2).  WTiere  Ooods  are  delivered  to  a 
Carrier  to  he  carried  from  A,  to  -B., 
and  are  lost. 

Where  goods  are  deliyered  to  a 
carrier,  to  be  carried  from  A.  to  B., 
and  are  lost,  the  owner  is  entitled  to 


recoyer  the  yalue  of  the  goods  at  B. ; 
and  (per  Bramwell,  B.,)  that  yalue 
is  the  price  for  which  they  can  be 
got  to,  not  at^  B.  Mice  and  Another 
y.  Baxendale^  96 

(3).  Verdict  for  I^ominal  Damage. — 
Evidence  (f  Substantial  Damage. 

In  an  action  against  a  bailee  for 
injury  to  and  destruction  of  goods, 
the  jury  returned  a  yerdict  for  the 
plaintiff,  with  nominal  damages. — 
Held,  that  it  was  no  ground  for  a 
new  trial  that,  according  to  the 
eyidence,  the  damage,  if  any,  must 
haye  been  more  than  nominal,  and 
that  there  was  uncontradicted  eyi- 
dence of  a  loss  of  goods  to  the 
extent  of  21.    Mostyn  y.  Chles,   872 

DAMAGE  FEAZANT. 
See  DiSTBXSB,  (1),  (2). 

DECEIT. 
See  PBnrciPAL  and  A&bkt. 

DEMISE. 
See  Landlobd  JlKd  Tekakt,  (1),  (2) . 

DETINUE. 
See  Distress,  (I). 

DEVISE. 

See  Will. 

DISTEESS. 

(1).   Tender  of  Amends  t^Ur  J«- 
pounding. 

Detinue  will  not  lie  on  a  refusal 
to  deliyer  up  cattle  distrained  da* 
mage  feazant,  where  the  tender  of 


BASEMENT. 


EJECTMENT. 
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amends  is   after    the    impounding. 
Singleton  y.  Williamson^  74i7 

(2).  Liahility  ybr  Consequences  of 
Neglect  to  Thence. 

A  person  into  whose  field  cattle 
have  strayed  through  defect  of  fences 
which  he  was  bound  to  repair,  can- 
not distrain  them  damage  teazant  in 
another  field  into  which  they  have 
got  by  breaking  through  a  hedge 
which  he  kept  in  good  repair,  since 
bis  neglect  was  the  original  cause  of 
the  mischief.  Singleton  t.  William' 
son,  410 

DOCK. 

Liahility  of  Trustees  for  Injury  to 
Vessel  from  Accumulation  of  Mud 
in  Dock. 

Trustees  incorporated  by  statute 
for  the  purpose  of  constructing  a 
dock,  and  who  receive  rates  and  have 
funds  which  they  are  bound  to  apply 
in  maintaining  and  cleansing  the 
dock,  so  that  it  may  be  in  a  fit  state 
for  vessels  to  enter,  are  liable  for 
injury  to  a  vessel  caused  by  an  accu- 
mulation of  mud  in  the  dock,  of 
which  by  their  servants  they  had  the 
means  of  knowing,  and  were  negli- 
gently ignorant.  OHie  Mersey  Docks 
and  Harbour  Board  v.  JPenhallow  and 
Others^  329 

DtTRESS. 
See  HuBBAiTD  ajstd  Wifb. 

EASEMENT. 

Obstruction  of  Light  cfter  Severance 
of  Heritage^  by  Sale  of  Land  to 
one  Person,  and  afterwards  Sale  of 
Souse  to  another. 

In  1855,  the  owners  in  fee  of  a 
house  and  adjoining  land,  granted  to 


trustees  a  lease  of  the  land  for 
ninety-nine  years,  and  they  cove- 
nanted to  build  upon  it  according  to 
a  certain  plan.  In  1856,  the  owners 
conveyed  the  reversion  in  fee  of  the 
land  to  the  trustees.  In  1857,  the 
owners  conveyed  the  house  in  fee  to 
a  person  under  whom  the  plaintiff 
obtained  possession.  The  defendant 
subsequently,  with  the  authority  of 
the  trustees,  built  upon  the  land  so 
as  to  obstruct  the  light  and  air, 
which  for  upwards  of  twenty  years 
had  come  to  the  windows  of  the 
plaintiff's  house.  If  he  had  built 
according  to  the  plan  in  the  lease 
the  obstruction  would  not  have  been 
to  the  same  extent.  Until  the  lease 
was  granted  there  had  never  been 
any  severance  either  in  the  title  to 
or  possession  or  occupancy  of  the 
lana  and  house,  and  the  same  had 
been  occupied  and  used  together  by 
the  proprietors  thereof  for  upwards 
of  fifty  years. — Held,  that  the  plain- 
tiff could  maintain  no  action  against 
the  defendant  for  building  on  the 
land  so  as  to  obstruct  the  light  and 
air  which  formerly  came  to  the  win- 
dows of  the  plaintiffs  house.  White 
T.  Dassy  722 


EAST  INDIA  COMPANY. 
SeeWA^RRASHYy  (2). 

EJECTMENT. 
See  AiCEiTDMSirT,  (1). 

JPlea  to  Ejectment  in  County  Courts 
another  Ejectment  for  same  cause 
pending  in  Superior  Court, 

It  is  no  answer  to  an  action  of 
ejectment  in  a  County  Court,  that 
another  ejectment  for  the  same  cause 
is  pending  in  a  superior  Court. 
Bissill  V.  Williamson,  391 
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ESTOPPEL. 


EVIDENCE. 


EQIHTABLE  DEFENCE. 

See  Common  Law  Fbocedxtbe  Act, 
1854,  (I). 

SUJIETY. 

ESTOPPEL. 

See  Joint  Stock  Compaitt. 
Landlord  and  Tenant,  (2). 
Railway  Company,  (2). 

Omission  hy  Surveyor  of  Turnpike 
Boads  to  include  in  Accounts  for 
the  current  year  Money  due  to  him. 

The  plaintiff  was  surveyor  to  the 
trustees  of  certain  turnpike  roads. 
It  was  his  duty  to  make  all  contracts, 
and  pay  the  amounts  due,  for  labour 
and  materials  required  for  the  repair 
of  the  roads,  he  oeing  permitted  to 
draw  on  the  treasurer  to  a  certain 
amount.  His  expenditure  was  not 
strictly  limited  to  that  amount,  and 
in  the  yearly  accounts,  which  it  was 
his  duty  to  present  to  the  trustees, 
a  balance  was  generally  claimed  as 
due  to  him  and  was  carried  to  the 
next  year's  account.  He  rendered 
accounts  for  the  years  1856,  1857 
and  1858,  shewing  certain  balances 
due  to  himself.  These  accounts  were 
audited,  examined  and  allowed  by  the 
trustees  at  their  general  annual  meet- 
ing and  a  statement,  based  on  them, 
of  the  revenue  and  expenditure  of 
the  trust,  was  published  as  required 
by  the  3  Geo.  4,  c.  126,  s.  78.  The 
trustees,  believing  the  accounts  cor- 
rect, paid  off  with  monies  in  hand  a 
portion  of  their  mortgage  debt.  The 
plaintiff  afterwards  claimed  a  larger 
sum  in  respect  of  payments  which 
had  in  fact  been  made  by  hira,  and 
which  he  ought  to  have  brought  into 
the  accounts  of  the  above  years,  but 
knowingly  omitted.  The  plaintiff 
also  rendered  an  account  for  the  year 
1859,  which,  on  inquiry  by  the  trus- 


tees, he  stated  did  not  include  all  the 
payments,  and  he  subsequently  pen- 
dered  another  account  for  that  year 
in  which  he  claimed  a  larger  sum  as 
due  to  him. 

Held. — First,  that  the  plaintiff 
was  estopped  from  recovering  the 
sums  omitted  in  the  accounts  for 
the  years  1856,  1857  and  1858,  since 
the  trustees  had  acted  upon  the  faith 
that  those  accounts  were  true :  Per 
Pollock^  C.  B.,  Channell,  B.,  and 
Wilde,  B. — Bramwell,  B.,  dissenti- 
ente. 

Secondly,  that  the  plaintiff  was 
entitled  to  recover  the  sums  omitted 
in  the  account  for  1859,  since  it  was 
not  accepted  by  the  trustees  as  true : 
Per  totam  Curiam,  Gave  v.  Mills,  913 


EVIDENCE. 

See  Saint  Ives  (Hunts  Impbovb- 
MENT  Act,  1847.) 
Statute  of  Frauds. 
Term. 
Witness. 

Admissibility  of  Letter  as  part  of  Bet 

Oestw. 

In  trover  for  goods,  the  question 
was  whether  the  plaintiff  sold  the 
goods  to  A.  on  his  own  account 
(through  whom  the  defendant  claim- 
ed) or  to  A.  as  agent  for  G-.  and  Co., 
who,  however,  never  authorized  the 
purchase.  At  the  time  of  the  bar- 
gain A.  referred  the  plaintiffs  to  B. 
for  inquiry  as  to  the  responsibility  of 
G.  and  Co.,  the  plaintiffs  alleging 
that  the  reference  was  required  and 
given  as  to  their  responsibility  as 
buyers,  the  defendant  alleging  that 
it  was  merely  as  to  their  responsi- 
bility as  shippers  on  behalf  of  A. 
The  plaintiffs  wrote  to  their  agent 
as  follows:—"  We  wish  you  to  call 
and  see  B.  and  inquire  as  to  the 
trustworthiness  of  (3^.  and  Co.,  and 


EXECUTION. 


FACTOBS'  ACT.       1013 


also  of  A.  who  is  making  a  rather 
large  purchase  of  goods  for  the 
above  party,  and  who  refers  us  to  B. 
Write  by  return."  An  answer  was 
received,  but  not  in  evidence. — Held, 
that  the  letter  was  admissible  as  evi- 
dence for  the  plaintiffs  on  the  ground 
that  it  was  part  of  the  res  gestas,  and 
that  they  were  entitled  to  have  the 
whole  of  it  read  and  submitted  to 
the  consideration  of  the  jury.  Milne 
and  Seville  v.  Leisler,  786 


EXECUTION. 

Instruction  hy  Judgment  Creditor  to 
Officer  respecting  Levy, 

The  defendant,  having  a  County 
Court  judgment  again&t  J.  C, 
caused  the  following  letter  to  be 
written  and  delivered  to  the  high 
bailiff  of  the  County  Court:— "The 
plaintiff  in  this  action  has  some  rea- 
son to  believe  in  the  possibility  of  a 
third  person  claiming  the  goods,  &c., 
at  the  address  given  on  the  back  of 
the  execution.  He  will,  however, 
contest  any  claim  that  may  be  made, 
and  he  desires  that  the  high  bailiff 
at  Liverpool  should  be  so  informed, 
that  the  officer  who  levies  may  not 
in  any  way  be  deterred  from  putting 
the  warrant  in  force  by  reason  of  any 
party  setting  up  a  claim."  The  ad- 
dress on  the  back  of  the  warrant  was 
that  of  a  house  in  the  occupation  of 
a  brother  of  the  judgment  debtor; 
but  the  name  of  the  judgment  debtor 
was  on  the  door,  and  he  had  a  con- 
siderable quantity  of  property  in  the 
house.  The  bailiff  entered  the  house 
in  question  and  seized  property  of 
the  execution  debtor  and  also  oi  the 
plaintiff: — Held,  that  the  defendant 
was  not  responsible  for  the  act  of 
the  bailiff  in  seizing  the  plaintiff's 
goods.  Thomas  Chronskaw  v.  Chap- 
man, 911 


EXECUTOP. 
See  Appeextice,  (1). 

Assignment  hy  Executrix,  after  Pro- 
bate and  Judgment  against  her  for 
Testator's  Debt,  of  all  her  EJecU 
for  the  Benefit  of  his  Creditors, 

An  executrix,  after  probate  and 
after  judgment  recovered  against  her 
for  a  debt  due  from  her  testator,  by 
deed  assigned  all  his  property  and 
effects  to  trustees  for  tne  benefit  of 
his  creditors. — Held,  that  the  assign- 
ment was  valid,  as  against  the  judg- 
ment creditor.  The  Wolverhampton 
and  Staffordshire  Banking  Compantf 
y,  Marston,  Executrix,  Sfc,  148 

PACTOES'  ACT. 

(5  &  6  Vict.  c.  39). 

Deposit  of  Jeicels  with  Banker  as 
^substituted  Pledge, 

To  a  count  for  detinue  of  goods, 
the  defendants  pleaded  that  they  were 
bankers,  and  whilst  S.  had  dealings 
with  them  as  such  bankers,  L.  was 
intrusted  by  the  plaintiff  with  the 
said  goods  as  his  agent:  that  the 
defendants  were  possessed  of  other 
goods  upon  which  they  as  such 
bankers  had  a  valid  lien  in  respect 
of  previous  advances  to  S.  at  the 
request  of  L. :  that  it  was  agreed 
between  L.  and  the  defendants,  as 
such  bankers,  that  in  consideration 
of  the  delivery  by  the  defendants 
to  L.  of  the  said  other  goods  he 
would  deliver  to  the  defendants 
as  such  bankers,  and  by  way  of 
pledge,  the  goods  in  the  count 
mentioned,  and  that  the  defendants 
should  hold  the  same  as  a  lien,  in- 
stead of  the  said  other  goods,  in  re- 
spect of  the  previous  advance  and 
also  such  further  advances  as  the  de- 
fendants might  make  to  L.,  and 
which  L.  then  requested  the  defend- 
ants to  make :  that  the  defendants, 
in  pursuance  of  the  agreement,  de- 
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GTJABANTEB. 


livered  up  to  L.  tbe  said  other  goods, 
and  L.  then  delivered  to  the  defend- 
ants the  goods  in  the  count  mentioned 
as  such  pledge,  and  the  defendants 
aflerwaras  advanced  to  S.  further 
sums  of  money  which  are  still  owing. 
— Beplications:  First,  that  the  plain- 
tiff was  induced  to  trust  L.  with  pos- 
session of  the  goods  in  the  count 
mentioned  by  tne  fraud,  misrepre- 
sentation and  covin  of  L.  Second : 
that  the  agreement  by  L.  to  deliver 
to  the  defendants  by  way  of  pledge 
the  goods  in  the  count  mentioned 
was  not  made,  nor  were  the  goods 
delivered  to  the  defendants  by  L.  b^ 
way  of  pledge,  in  the  usual  and  ordi- 
nary course  of  business.  Third :  that 
the  said  other  goods  in  the  plea  men- 
tioned were  not  the  soods  of  L.  or 
pledged  with  the  de^ndants  by  L., 
nor  had  the  defendants  any  lien  upon 
the  same  from  L. 

Held. — First,  that  the  transaction 
disclosed  by  the  plea  afforded  a  good 
defence  imder  the  2nd  section  of  the 
Factors'  Act,  6  &  6  Vict.  c.  39. 

Secondly,  that  neither  of  the  re- 
plications was  an  answer  to  the  plea. 
Sheppard  v.  The  Union  Bank  of  Lon- 
don, 661 

FALSE  IMPEISONMENT. 

See  Ahkkdhekt,  (2). 

BeASOKABLB  AX'D  Fbobjlble 

Causb. 

FEME  COTEBT. 

See  HusBAKD  akd  Witb. 
Intebpleadbb. 

FOBEIGN  JUDGMENT. 

JBlea  ofNul  Uel  Becord. 

A  plea  of  nul  tiel  record  to  an  ac- 
tion upon  the  judgment  of  a  colonial 
Court  18  bad.  FkUpott  v.  Adorns^  888 


FBATJD. 

See  Estoppel. 
Factobs'  Act. 
MoKBT  Had  aih)  Becbit  eb,  (2) . 

GUABANTEE. 

See  CoHHOK  Law  PBOOBDimB  Act, 
1864,  (1). 
LiQUiBATEn  Damage. 

(1.)  Senewed  Contract, 

The  plaintiffs,  a  Joint  Stock  Com* 
pany,  oy  deed,  guaranteed  the  de- 
fendants, upon  their  gross  annual 
returns,  against  loss  in  their  busi- 
ness, during  the  term  of  two  years, 
by  purchasers  of  goods  becoming 
bankrupt.  The  guarantee  was  sub- 
ject to  the  following  condition: — 
"  Every  guarantee  shsdl  be  made  for 
a  specified  term,  but  all  guarantees 
upon  gross  annual  returns,  floating 
risks,  or  rent,  whatever  may  be  the 
original  term  of  the  same,  shall,  from 
the  expiration  of  such  original  term, 
be  treated  as  a  renewed  contract  of 
the  like  nature  and  conditions,  un- 
less either  the  member  interested 
therein  or  the  board  of  directors 
shall  give  two  calendar  months* 
notice  of  an  intention  not  to  re- 
new the  same.'*— JI«M  that,  in  the 
event  of  no  notice  being  given,  the 
guarantee  became  a  renewed  con- 
tract for  only  one  period  of  two  years 
from  the  expiration  of  the  original 
term,  and  was  not  from  time  to  time 
renewable. 

To  an  action  on  the  deed  of  gua- 
rantee, the  defendant  pleaded  that, 
at  the  expiration  of  the  original  term, 
the  guarantee  was  rescinded. — On 
demurrer :  Held,  no  objection  to  the 
plea  that  it  did  not  state  that  the 
guarantee  was  rescinded  by  deed. 
The  Official  Manager  qf  the  Soheney 
Mutual  Guarantee  Company  v.  Froane 
and  Another f  6 


HAEBOUB. 


INFANT. 


1016 


(2).  Meaning  of  JSJjspresnon :  "  For 
Goods  Supplied.*^ 

^  The  defendant  gave  to  the  plain- 
tiffs the  following  guarantee :  — 
"  Gentlemen.  As  Mr.  D.  informs 
me  you  require  some  person  as  gua- 
rantee for  goods  supplied  to  him  by 
70U  in  his  business,  I  have  no  ob- 
jection to  act  as  such  for  payment 
of  your  account."  Held,  that  the 
expression  "  for  goods  supplied,"  did 
not  necessarily  import  a  past  consi- 
deration, and  ought  to  be  read  "  for 
^oods  to  be  supplied."  Semhle,  that 
if  the  expression  was  ambiguous 
parol  evidence  would  be  admissible 
to  shew  that  the  parties  meant,  not  a 
past,  but  a  future  supply  of  goods. 
Hood  and  Others  v.  OracCy  494 

(3).  Betirement  from  Trade    of  a 
Partner  in  Firm  guaranteed. 

The  plaintiffs,  a  Joint  Stock  Com- 
pany, guaranteed  a  firm,  consisting 
of  two  partners  in  trade,  against  loss 
in  respect  of  their  gross  annual  re- 
turns. The  guarantee  was  subject 
to  the  following  condition : — "  If  a 
member  of  this  Company  shall  die, 
or  if  any  member  guaranteed  with 
respect  to  his  gross  or  particular 
trade  debts  shall  cease  to  be  such 
trader,  his  guarantee  or  contract 
shall  become  void  upon  such  death, 
or  (if  such  trader)  on  his  retiring 
from  such  trade." — Held,  that  under 
this  condition  the  guarantee  became 
void  upon  the  retirement  of  one  of 
the  two  partners  from  the  trade. 
The  Official  Manager  of  the  Solvency 
Mutual  Gruarantee  Company  v.  Free^ 
man^  17 

HAEBOrE. 
See  Ete  Habbour  Act. 


HIGHWAY. 

See  Estoppel. 

Notice  op  Action. 

Action  against  Surveyor  for  Damage 
resulting  from  his  Neglect  to  repair 
Highway, 

No  action  lies  against  a  surveyor 
of  highways,  appointed  under  the 
5  &  6  Wm.  4,  c.  50,  for  damage  re- 
sulting from  an  accident  caused  by 
his  neglect  to  repair  the  highway. 
Young  v.  Davis  and  Another^       760 

HUSBAND  AND  WIFE. 

Separation  with  Consent  of  Husband-^ 

Duress, 

Where  a  husband  consents  to  his 
wife  living  apart  from  him,  on  tlie 
terms  that  she  shall  accept  an  allow- 
ance, which  is  paid,  she  has  no  au- 
thority to  pledge  his  credit,  though 
the  allowance  is  inadequate. 

The  wife  of  the  defendant  having 
been  confined  in  a  lunatic  asylum, 
in  consequence  of  mental  disease  in- 
duced by  intoxication,  before  her  dis- 
charge therefrom  and  after  her  reco- 
very, he  told  her  that  unless  she 
consented  to  live  awav  from  him  on 
an  allowance  of  twelve  shillings  a 
week,  she  should  be  sent  to  another 
asylum;  and  she  consented  to  the 
proposed  arrangement : — Heldf  no 
duress ;  and  that  so  long  as  she  re- 
mained away  and  the  allowance  was 
Eaid  she  had  no  authority  to  bind 
im  for  necessaries  supplied  to  her. 
Biffin  V.  Bignell,  877 

ILLEGITIMACY. 
See  Tebk. 

INFANT. 

See  Appreutich. 


1016      nrrEEPLEADKK. 


jonrr  stock  compa^tt. 


IXHEBITA^^CR 
SeeTKBM. 

IXJrXCTIOX. 

See  Common  Law  PsoczBumE  Act, 
IS^  (2). 

INSUKAXCE  (MAMXE). 

SeeSrusTT. 

Jettium  cf  Goode  stowed  on  Beeh. 

A  custom  thai  nnderwriten  are 
Dot  liable,  under  the  ordinaiy  form 
of  policT.  for  general  arenge  in  re- 
spect of  the  jettison  of  goods  stowed 
on  deck,  is  a  valid  custom  and  does 
not  contradict  the  terms  of  the 
policy: — So  Held  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer).  Miller  and 
Otken  T.  Tetkerin^ton,  954 

INTEEPLEADEB. 

Seizure  hf  Sheriff  of  Goods  cf  Mar- 
ried Woman  Uving  apart  from  her 
Husband. 

On  an  interpleader  at  the  instance 
of  a  sheriff,  an  issue  was  tried,  whe- 
ther certain  goods  seized  were  the 
property  of  the  cbiimant  as  against 
the  execution  creditor,  when  it  ap- 
peared that  the  claimant  was  a  mar- 
ried woman  living  apart  from  her 
husband  in  adultery  with  G.  the  exe- 
cution debtor,  and  the  goods  were 
seized  in  a  house  in  which  they  were 
living  together-  Thf  Judge  told  the 
jury  that  the  question  was  whether, 
looking  at  the  subject  as  if  the  claim- 
ant had  been  a  single  woman,  as  be- 
tween her  and  G.  the  goods  belonged 
to  G.  The  jury  having  found  a  ver- 
dict for  the  claimant: — Meld,  that 
theverdict  was  right  notwithstanding 
that  the  claimant  was  a  married 
woiaBii.^Sarak  Skinnier  v.  MoU,  65 


DTTOICB. 

See  SjiST  Itm  (Hons^ 

Act,  1S47 


jExnsoy. 

See  JssuRxscm, 

JODTT  STOCK  COMPACT. 
See  OrAKAHTEB,  (1),  (3). 


£stoppeI  by  Keyligemee  in 

blank  Bnrwu  of  Transfer  efSkares. 


The  pbdntiff^  the  r^iistered 
of  1000  shares  in  a  Joint  Stock  Com- 
pany in  which  the  shares  could  only 
be  transferred  bv  deed  executed  br 
both  transferror  and  tninfl£?rree,  em- 
ployed a  broker  to  sell  for  him  some 
shares  in  another  Company,  which 
were  also  transferable  by  deed  only. 
The  broker  represented  to  the  plain- 
tiff that  it  was  necessary  for  mm  to 
execute  ten  blank  forms  of  transfer. 
The  plaintiff  accordingly  signed, 
sealed  and  delivered  to  the  broker 
ten  forms  of  transfer  in  blank  to  be 
filled  up  by  him  for  the  transfer  of 
the  shsj!es  in  the  other  Company. 
The  broker  only  used  eight  of  the 
blank  forms  for  that  purpose,  and, 
having  stolen  the  certificates  feom  a 
box  deposited  at  a  bank  for  safe  cus- 
tody, he  feloniously  filled  up  the  two 
remaining  forms  as  transfers  respec- 
tively of  500  of  the  plaintiff's  1000 
shares  in  the  first  mentioned  Com- 
pany, and  having  forged  the  attesta- 
tions he  delivered  the  transfers,  to- 
gether with  the  certificates,  to  bonft 
fide  purchasers  for  value,  and  on 
their  being  presented  to  the  Com- 
pany they  removed  the  plaintiff's 
name  from  the  register  of  share* 
holders  and  placed  thereon  the  names 
of  the  purcnasers. — Beld,  that  the 
transfers  were  void,  and  that  the 
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LIBEL. 
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plaintiff  was  not  estopped  by  his 
negligence  from  insisting  that  the 
property  in  the  shares  did  not  pass 
unoer  them:  Per  Martin,  B.,  and 
Chaimell,  B.  Follock,  C.  B.,  and 
Wilde,  B.,  dissentientibus. 

Negligence,  to  operate  as  an  estop- 
pel, must  be  the  proximate  cause  of 
the  loss :  Per  totam  Ckmam. 

The  doctrine  of  estoppel  by  exe- 
cuting instruments  in  blank  is  con- 
fined to  negotiable  instruments,  and 
does  not  apply  to  deeds :  Per  Mar^ 
tin,  B.y  and  Channell,  B.  Follock, 
G.  B.,  and  Wilde,  B.,  dissentientibus. 
8wan  V.  The  North  British  Austra- 
lasian Company  {Limited),  603 

JUDGMENT  CREDITOR 

See  ExECUTioK. 

JUDGMENT  DEBTOB. 

See  ExzcuTOB. 

LANDLORD  AND  TENANT. 

(1).  Agreement  in  Writing  operating 
as  an  actual  Demise  up  to  a  certain 
Period  and  from  thence  as  onlg  an 
Agreement  for  a  Lease. 

Declaration  on  the  following  agree- 
ment in  writing,  made  in  January, 
1861: — "L.  agrees  to  let,  and  K. 
agrees  to  take  the  wood-mill,  situate, 
&c.,  with  the  house  and  land  adjoin- 
iijg,  for  the  period  of  three  years 
from  Lady  Day  then  next,  at  the 
rent  of  120/.  per  annum.  A  lease 
for  the  same  to  be  executed  and 
signed  as  soon  as  possible,  subject  to 
the  permission  of  H.,  landlord  of  the 
mill.  L.  also  agrees  to  let,  and  E. 
agrees  to  take,  the  said  mill,  house, 
land,  &c.,  from  this  date  up  to  Lady 
Day  then  next,  on  the  same  terms 
and  at  the  same  rate  of  rent,  B.  to 
have  the  sole  use  of  the  mill,  house, 
and  land,  &c.,  and  all  machinery  and 
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utensils  therein  contained." — Held, 
that  the  agreement  operated  as  an 
actual  demise  from  its  date  up  to 
Lady  Day,  and  as  an  agreement  for 
a  lease  from  that  time  for  a  term  of 
three  years,  and  consequently  was 
not  void,  under  the  8  &  9  Vict, 
c.  106,  s.  4,  for  not  being  under  seal. 
Bollason  v.  Leon  and  Others,         73 

(2).  Demise  subject  to  prior  Lease  to 
another  Farty-- Estoppel, 

The  plaintiff  granted  to  the  de- 
fendant a  lease  of  certain  premises 
for  twenty-one  years  from  the  29th 
of  September,  1854,  "  subject  never% 
theless  to  an  indenture  of  lease  bear- 
ing date  the  19th  of  October,  1847, 
and  made  between  D.  of  the  first 
part,  J.  D.  and  B.  D.  of  the  second 
part,  and  K..  of  the  third  part, 
whereby  the  said  premises  were  de- 
mised to  K.  for  a  term  of  twenty- 
one  years,  determinable  and  subject 
to  the  covenants  and  agreements 
therein  mentioned."  The  defendant 
having  paid  rent  under  his  lease : — 
Held,  in  an  action  of  ejectment  for 
breaches  of  covenant,  that  the  de- 
fendant was  estopped  from  setting 
up  the  prior  lease.  Edward  Luke 
V.  Ashhy  and  Others,  600 

LEASE. 

See  Lakdlobi)  akd  Tekakt,(1),(2). 
Statute  of  Frauds. 

LIBEL. 

(1).  Beport  of  Medical  Officer  to 
Vestry  in  pursuance  of  the  Metro* 
politan  Local  Management  Act, 

If  a  report  made  by  a  medical 
ofiScer  of  health  to  a  vestry  board, 
in  pursuance  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict, 
c.  120),  contains  libellous  matter,  a 
newspaper  proprietor  ia  not  privi- 

EXOU. 
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leged  in  publisliing  it,  though  with- 
out any  comment. 

Qucere. — Whether,  after  the  pub- 
lication of  such  a  report  by  the  vestry 
board,  it  is  competent  to  others  to 
republish  it  with  or  without  reason- 
able comment.  Popham  v.  Fick- 
hum,  891 

(2).  Privileged  Communication. 

A  tradesman  received  a  letter  in 
the  name  of  the  defendant  contain- 
ing an  order  for  goods.  The  goods 
were  sent  and  returned  by  the  de- 
fendant, on  the  ground  that  he  had 
not  ordered  them.  At  his  request 
the  tradesman  sent  him  the  letter 
containing  the  order,  when  he  wrote 
to  the  tradesman  stating  that  in 
his  opinion,  and  he  firmly  believed, 
the  letter  was  written  by  the  plain- 
tiff.— Held,  tliat  the  statement,  hav- 
ing been  made  bon&  fide,  was  a  pri- 
vileged communication.  Crofi  v. 
Stevens,  670 

LIEN. 
See  Attobitet,  (1). 

LIGHT. 
See  Easemei^t. 


LIQUIDATED  DAMAGE. 

See  CoiiMOif  Law  Pbocedube  Act, 
1854,  (2),  1,  2. 

A  declaration  stated  that,  in  con- 
sideration the  plaintiff  would  ship 
goods  on  board  a  certain  vessel,  the 
defendant  guaranteed  that  the  said 
vessel  should  sail  with,  if  not  before, 
any  other  vessel  in  the  berth  for 
Havana,  under  a  penalty  of  forfeiting 
one  half  the  freight  of  the  goods.  It 
then  averred  that  the  plaintiff  had 
performed  all  conditions  precedent, 
and  all  things  had  happened,  &c., 
entitling  him  to  maintain  the  action ; 


and  assigned,  as  a  breach,  that  the 
said  vessel  did  not  sail  with  or  before 
any  other  vessel  in  the  berth  for 
Havana,  and  by  reason  of  the  pre- 
mises the  plaintiff  became  entitled 
to  t]ie  half  freight.  The  defendant 
pleaded  payment  into  Court  of  10/., 
and  the  plaintiff  replied  damages 
ultra.  At  the  trial  it  appeared  that 
the  whole  freight  exceeded  20Z.,  but 
no  actual  damage  was  proved. 

Held.^Ymii  that  the  half  freight 
was  liquidated  damage  and  not  a 
penalty. 

Secondly :  that  the  defendant  by 
paying  the  money  into  Court  admit- 
ted that  the  plaintiff  was  entitled  to 
recover  it.     Sparrow  v.  Paris,     694 

LOAN  AND  DISCOUNT 
SOCIETY. 

See  CoNTBACT,  (2). 

MAKKET. 
See  Wabbantt,  (1). 

:maeeied  woman. 

See  HusBAirn  Aim  Wite. 
MASTEE  AND  SEEVANT. 

See  CONTBACTOB,  (1),  (2). 

(1).  Liability  of  Master  for  Injury 
to  Servant  from  neglect  to  Ifence 
dangerous  Machinery, 

The  plaintiff  was  employed  by 
the  defendant  to  oil  dangerous  ma- 
chinery. At  the  time  the  plaintiff 
entered  upon  the  service,  the  ma- 
chinery was  fenced,  but  the  fencing 
became  broken  by  accident.  The 
plaintiff  complained  of  the  dangerous 
state  of  the  machinery,  and  the  de- 
fendant promised  him  that  the  fen- 
cing should  be  restored.     The  plain- 
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tiff,  without  any  negligence  on  bis 
part,  was  severely  injured  in  conse- 
quence of  the  machinery  remaining 
unfenced.— J«W,  in  the  Exchequer 
Chamber  (afiSrming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
defendant  was  liable  for  the  injury. 
Clarke,  Appellant^  v.  Solmes,  BeS' 
pondent,  937 

(2).  Liability  of  Master  for  Injury 
caused  by  wanton  and  violent  Can- 
duet  of  his  Servant  in  JBerformance 
of  Act  within  the  Course  t^his  Em' 
ployment, 

A  master  is  liable  for  injury  caused 
by  the  wanton  and  violent  conduct  of 
his  servant  in  the  performance  of  an 
act  within  the  course  of  his  employ- 
ment. Therefore  where  the  guard 
of  the  defendant's  omnibus,  in  re- 
moving therefrom  a  passenger  whom 
he  deemed  to  be  drunk,  forcibly 
dragged  him  out  and  threw  him  upon 
the  ground  whereby  he  was  seriously 
injured  :—Jff<?W,  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
defendant  was  liable.  Seymour  v. 
Oreenwoody  355 

MEDICAL  OFFICES  OF 
HEALTH. 

See  Libel,  (1). 
MEMOBANDA,  359.  632. 

MEEGEE. 

Termor  for  Years — Tenant  by  the 
Curtesy, 

Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  if  a  husband  is 
possessed  of  a  term  of  years  and  the 
owner  of  the  reversion  m  fee  devises 
it  to  the  wife,  who  has  issue,  the 

u  u  u  2 


husband,  who  in  the  lifetime  of  the 
wife  is  tenant  by  the  curtesy  initiate, 
holds  the  two  estates  in  different 
rights,  without  having  acquired  the 
freehold  by  his  own  act,  and  conse- 
quently there  is  no  merger.  Jones 
V.  Davies,  507 

MEESET  DOCKS   AND  HAE- 
BOUE  BOABD. 

See  Dock. 


METBOPOLITAN  LOCAL  MA- 
NAGEMENT  ACT,  (18  &  19 
Vict.  o.  120). 

See  Libel. 


UIKE. 

I/iahility  of  Bailway  Company  for 
Damage  by  Floods  to  Mine  under 
Railway. 

The  plaintiffs  were  owners  and 
occupiers  of  a  coal  mine  which,  as 
well  as  the  surface  land,  formerly 
belonged  to  the  same  owner.  A 
railway  Company,  to  whose  rights 
and  obligations  the  defendants  suc- 
ceeded, purchased,  under  the  powers 
of  their  act  of  parliament,  the  sur- 
face land  for  the  purpose  of  their 
railway,  and  constructed  it  thereon. 
The  Company  cut  and  removed  up- 
wards of  twenty  feet  in  thickness  of 
the  surface  soil  over  the  plaintiff's 
mine  to  get  the  level  at  which  they 
laid  their  rails.  This  soil  was  clay 
impervious  to  water;  by  removing 
it  a  porous  rock  was  reached.  The 
soil  was  in  like  manner  cut  away  by 
the  Company  along  the  length  of 
their  line  to  a  lower  district  of  coun- 
try, through  which  a  brook  flowed. 
Tne  railway  was  carried  over  the 
brook  by  a  flat  bridge.  The  line  of 
railway  sloped  downwards  from  the 
bridge  to  the  part  over  the  plaintiff's 
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mine.  The  bridge  was  sufficient  to 
let  the  ordinary  water  of  the  brook 
pass,  but  was  an  impediment  to  the 
passage  of  water  in  large  floods.  The 
Company  were  required  by  their  act 
of  parliament  to  make  and  maintain 
sufficient  drains.  At  the  time  the 
railway  was  made  the  plaintiff's  mine 
was  not  worked  within  forty  yards  of 
it ;  and  drains  were  made  at  the  side 
of  the  railway  sufficient  to  carry  off 
the  water.  Subsequently  the  plain- 
tiffis  gave  the  defendants  notice  of 
their  intention  to  work  the  mine 
under  the  railway.  The  defendants 
having  declined  to  purchase  the  mine 
the  plaintiffs  worked  under  it,  when, 
from  no  fault  or  negligence  of  theirs, 
but  as  the  natural  consequence  of 
fair  and  lawful  working,  the  railway 
sank  and  continued  to  do  so  from 
time  to  time.  The  defendants  threw 
materials  of  a  porous  character  on 
the  sunken  parts,  but  did  not  repair 
or  puddle  the  drains.  In  the  year 
1860  a  flood  happened,  and  the  water, 
part  of  which  would  have  escaped  but 
for  the  bridge,  flowed  down  the  rail- 
way, and  in  conseouence  of  the  high 
ground  between  the  brook  and  the 
surface  over  the  mine  being  removed, 
it  reached  that  spot,  and,  together 
with  the  water  falling  there  and  the 
springs  arising  in  the  cutting,  pene- 
trated into  the  mine  for  want  of 
efficient  drains  ^JSeld,  that  the  de  - 
fendants  were  liable  in  an  action  for 
the  damage  sustained  by  the  plain- 
tiffs :  and  that  the  claim  was  not  one 
which  could  have  been  enforced  under 
the  Compensation  Clauses  of  the 
Sailway  Clauses  Consolidation  Act, 
1845.  Bagnall  and  another  v.  The 
London  and  North  Western  BaiU 
.  too^  Company y  423 


MONET  HAD  AND  RECEIVED. 

See  Wabbantt,  (1). 


(1).  Money  paid  io  Orediior  to  m- 
dmee  him  to  eiyn 


The  plaintiff  being  in  embftrraased 
circumstances  offered  his  creditors  a 
composition  of  5#.  in  the  pound.  The 
defendant,  a  creditor,  refused  to  ac- 
cept it  unless  the  plaintiff  paid  him 
502.,  and  gave  him  a  bill  of  exchange 
for  108/.  The  other  creditors  would 
not  accept  the  composition  if  the 
defendant  did  not.  The  plaintiff  paid 
the  defendant  the  50/.  and  gave  him 
the  bill  of  exchange,  and  the  defend- 
ant then  executed  the  composition 
deed.  —  Held^  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
plaintiff  might  recover  back  the  50/. 
m  an  action  for  money  had  and  re- 
ceived.    Atkinson  y.  Denby,         934 

(2) .   Money  paid  by  Fraud  of  Mana- 
ger of  Bank. 

The  manager  of  the  plaintiff's  hank 
obtained  the  signature  of  the  de- 
fendant to  a  cheque,  purporting  to 
be  drawn  upon  the  bank  by  the  de- 
fendant, under  the  pretence  that  it 
was  a  receipt  (the  defendant  being 
unable  to  read  it),  and  then  paid  him 
a  private  debt  of  his  own  with  the 
banker's  money.  The  transaction 
was  entered  in  the  books  of  the  bank 
as  a  loan  from  the  bank  to  the  de- 
fendant, upon  his  cheque. — Meld, 
that  the  banker  was  not  entitled  to 
maintain  an  action  against  the  de- 
fendant to  recover  back  the  money, 
the  cheque  having  been  obtained  by 
the  fraud  of  his  agent,  hotter  v. 
Qreen,  881 

MOETGAGE 

Notice  for  Repayment  of  Mortgage 
Money  on  the  eame  day  Notice  was 
given. 

Declaration  on  a  deed,  whereby 
the  plaintiff,  in  consideration  of  mo- 


NOTICE. 


PATENT. 


1021 


nej  lent  to  him  by  the  defendant, 
assigned  to  the  defendant  certain 
goods,  subject  to  a  proviso  for  re- 
demption on  repayment  on  the  5th 
of  March,  1870,  "  or  at  such  earlier 
day  or  time  as  the  defendant  should 
appoint  for  payment  by  notice  in 
writing;'*  with  liberty  on  default 
in  payment  to  seize  and  sell  the 
goods.  Breach :  that  the  defendant 
without  giving  the  plaintiff  notice  of 
an  appointment  of  any  reasonable 
earlier  day  than  the  5th  of  March, 
1870,  for  payment  of  the  money,  and 
before  any  default  in  payment,  seized 
and  sold  the  plaintiff's  goods. — 
Fleas  :  that  before  seizing  and  selling 
the  goods,  to  wit,  on  the  30th  April, 
1861,  the  defendant,  in  pursuance  of 
and  under  the  provisions  in  the  deed, 
duly  gave  the  plaintiff  a  notice  in 
writing,  appointing  an  earlier  day 
than  the  5th  March,  1870,  for  pay- 
ment of  the  money,  to  wit,  at  two 
o'clock  of  the  afternoon  of  the  30th 
April,  1861,  but  the  plaintiff  did  not 
pay  the  same. — Seld^  that  the  plea 
was  bad,  inasmuch  as  a  notice  for 
payment  on  the  same  day  the  notice 
was  given  was  insufficient ;  and  also 
that  it  was  consistent  with  the  plea 
that  the  seizure  and  sale  were  before 
default  in  payment  at  the  time  men- 
tioned in  the  notice.  Borers  v.  MiU- 
ton,  733 

NEGLIGENCE. 
See  JoiWT  Stock  Company. 


NEW  TEIAL. 
See  Damages,  (3). 

NOTICE. 

See  Bakkeuptct,  I.,  (2). 

Common  Law  Pbogedube 

Act,  1854,  (2). 
guabantse,  (1.). 
mobtoage. 


NOTICE  OF  ACTION. 

Where  Surveyor  of  Higliways  has 
reasonable  ground  for  believing  that 
he  was  acting  under  the  Autnoritg 
of  Highway  Act, 

A  surveyor  of  highways  is  entitled 
to  the  protection  of  the  100th  sec- 
tion of  the  5  &  6  Wm.  4,  c.  50,  if  he 
had  reasonable  ground  for  believing 
that  he  was  acting  under  the  au- 
thority of  that  statute.  Therefore 
where  a  parish  directed  their  sur- 
veyor to  erect  a  machine  for  weigh- 
ing stones  purchased  for  the  high- 
ways, and  he  employed  a  labourer  to 
make  an  excavation  in  a  public  road 
for  the  purpose  of  placing  the  ma- 
chine there,  and  left  the  material  dug 
out  in  a  heap  at  night  without  any 
light,  whereby  the  plaintiff's  vehicle 
was  overturned  and  himself  injured : 
— Held,  that  the  defendant  was  en- 
titled to  notice  of  action.  Hard' 
wick  V.  Moss  and  Another,  136 

NTJL  TIEL  AGAED. 
See  Abbitbation. 


NUL  TIEL  EECOED. 
See  FoBEiGx  Judgment. 

PATENT. 

(1).  Machine  for  Cuttina    Chain — 
Infringement —  Want  of  Novelty. 


The  plaintiff  was  assignee  of  a 
patent,  granted  in  1850,  for  im- 
provements in  machines  for  cutting 
grain.  The  operating  part  of  the 
machine  consisted  of  a  set  of  fingers, 
of  a  spear-head  shape,  affixed  to  the 
front  edge  of  a  platform,  and  imme- 
diately underneath  these  fingers  was 
a  cutting-blade  formed  of  a  thin  plate 
of  steel,  toothed  upon  its  front  edge. 


1022 


PATENT. 


PENALTY. 


There  was  also  a  gathering-reel  wUch 
was  made  to  leroWe  and  so  prerent 
the  straws  from  being  pressed  for- 
ward when  thej  came  in  contact  with 
the  cutting-bUide.  The  specification, 
after  describing  the  moae  in  which 
the  cutting  was  effected,  proceeded 
thus: — ''The  fingers  greatlj  facili- 
tate this  part  of  the  operation,  as 
they  hold  the  straws  or  stalks  from 
jieldiag  along  with  the  lateral  action 
of  the  cutting-blade ;  and  it  is  for 
the  more  effectual  accomplishing  this 
object  that  thej  are  formed  of  a  shape 
like  a  spear-head,  which  causes  toe 
straws  or  stalks  to  slide  into  the 
spaces  between  them  when  in  that 
position ;  and  as  the  inclined  edges 
of  the  roots  of  the  fingers  (that  is, 
immediately  over  the  cutting-blade) 
form  an  acute  angle  with  the  edge  of 
the  knife,  the  cutting  through  of  the 
straws  or  stalks  is  sure  to  be  effected 
by  the  reciprocating  movement  of 
the  koife- blade.  It  has  been  found  of 
great  advantage  to  have  the  cutting 
edge  toothed  somewhat  similar  to  a 
sickle."  The  claim  was  as  follows  : 
•^''  What  I  claim  is  the  construction 
of  reaping  or  grain-cutting  and  ga^ 
thering  machines,  according  to  the 
improvements  before  described ;  that 
is  to  say,  the  constructing  and  placing 
of  holding-fingers,  cutting-blades,  and 
gathering-reels  respectively,  as  before 
described,  and  the  embodyment  of 
those  parts  as  so  constructed  and 
placed,  all  or  any  of  them,  in  ma- 
chines for  reaping  purposes."  In  the 
year  1845,  the  following  description 
of  an  American  patent,  "  For  im- 
pro  ements  in  the  machines  for 
reaping  grain,"  was  published  in  this 
country: — "This  is  for  improvements 
on  that  kind  of  machines  in  which 
the  grain  is  cut  by  the  serrated  edge 
of  a  straight  and  vibrating  cutter 
operated  by  a  crank,  the  grain  being 
sustainf  d  by  fingers  The  blade  is 
serrated  like  a  sickle,  except  that  the 


angle  of  the  teeth  is  lerened  fat 
every  alternate  tooth ;  and  the  sup- 
porters of  the  blade  are  secured  by 
screws  to  the  front  part  ci  the  plat- 
form, and  bent  down  and  then  up  to 
receive  a  free  escape  to  straw  which 
may  enter  the  machine.  The  fingera 
for  supporting  the  grain  are  spear- 
formei^  and  the  angle  ol  the  edge 
begins  to  run  in  forward  of  the  ed^ 
of  the  cutting-blade,  so  as  to  form  an 
angular  shear  to  ensure  the  support 
of  the  grain  in  the  act  of  cutting.** 
The  defendant  made  and  sold  cutting- 
blades  similar  to  those  of  the  plain- 
tiff and  which  were  capable  of  being 
used  in  his  reaping  machines. 

Held:  First,  that  the  defendant 
had  not  infringed  the  plaintiff's  in- 
vention. (Per  PoUocky  C.  B.,  Bram* 
well,  B.,  and  Channell^  B.  MarUn^ 
B.,  dubitante.) 

Secondly :  that  the  patent  waa 
void  for  want  of  novelty.  McOor* 
mick  V.  Chai/j  25 

(2).    Pleading    in    Action    againH 
Licensee  of  Patent  for  Boifoltjf. 

If  a  patentee,  in  consideration  of 
a  royalty,  grants  to  another  a  license 
to  use  the  patent  invention,  and  the 
latter  uses  it,  he  cannot  plead,  as  a 
defence  to  an  action  for  the  royalty, 
that  the  invention  was  not  new,  or 
that  the  patentee  was  not  the  first 
inventor.  Noton^  Martin^  and  Bond 
V.  Brooks,  499 

PAYMENT  OP  MONET  INTO 

COUBT. 

See  LiQUiDATsn  DuLios. 


PENALTY. 

See  CoMMOK  LjlW  PsocBnrRS 
Act,  1854. 
Liquidated  Dam aos. 


PEINCIPAL  AND  AGENT. 
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PLEADING. 

See  Abbitbatiok,  (3). 
contbaot,  (2). 
fobeiok  jubgmekt. 
guabanteb,  (1). 
Patent,  (2). 

Informal  Traverse  of  breach. 

Declaration  on  a  deed  whereby 
the  defendant  covenanted  with  the 
plaintiff  to  use  his  best  endeavours 
and  all  due  diligence  to  forward  the 
works  comprised  in  a  certain  con- 
tract, so  that  the  same  should  be 
completed  in  as  short  a  time  as 
practicable.  Breach :  that  the  de- 
fendant did  not  nor  would  use  his 
best  endeavours,  or  due  or  any  dili- 
gence to  forward  the  works  com- 
prised in  the  said  contract,  so  that 
the  same  might  be  completed  in 
as  short  a  time  as  practicable,  but 
wholly  neglected  so  to  do,  and 
the  said  works  by  the  default 
of  the  defendant  remain  and  are 
incomplete  and  unperformed.  — 
Plea :  that  the  defendant  did  use 
his  best  endeavours  and  all  due 
diligence  to  forward  the  works  com- 
prised in  the  said  contract,  so  that 
the  same  might  be  completed  in  as 
short  a  time  as  practicable ;  but  that 
by  causes  wholly  beyond  his  con- 
troul,  and  without  any  default  on 
his  part,  he  was  and  has  been  hin- 
dered and  prevented  from  forward- 
ing the  said  works.  On  demurrer: 
Held^  that  the  plea,  though  informal, 
was  good  as  a  traverse  of  the  breach. 
Fickers  v.  Overendy  92 

POWEE. 

See  Succession  Duty  Act,  (2), 
(3),  (4). 

PBINCIPAL  AND  AGENT. 
See  Auction. 


Lidbility  of  Principal  for  False  and 
Fraudulent  Bepresentations  of  his 
Agent, 

A  principal  is  liable,  in  an  action 
of  deceit,  tor  the  false  and  fraudu- 
lent representations  of  his  agent  as 
to  the  quality  and  value  of  an  article, 
whereby  a  person  has  been  induced 
to  purchase  it  for  more  than  its 
worth,  notwithstanding  that  the 
principal  neither  authorized  nor 
Knew  of  the  fraudulent  conduct  of 
his  agent.  Per  Follock,  C.  B.,  and 
Wilde,  B.  Dissentientibus  Martin, 
B.,  and  JBramwell,  B.  Udeli  v. 
Atherton  and  Another,  172 

PKIVILEGED   COMMrNI- 
CATION. 

See  Libel,  (2). 

EAILWAT   CLAUSES    CON- 
SOLID ATION  ACT,  1845. 

See  Mine. 


EAILWAT  COMPANT. 

See  Cabbier,  (1),  (2). 
Mine. 

(1).  Liability  of  Contracting  Com- 
pany  for  Injury  to  Passenger  on 
the  lAne  of  another  Company 
which  they  used. 

The  plaintiff  purchased  a  ticket 
at  the  Paddington  Station  of  the 
Great  Western  Eailway  Company, 
and  paid  one  fare  for  his  conveyance 
from  thence  to  Milford  in  Pembroke- 
shire. The  line  of  the  Great  Wes- 
tern Eailway  Company  terminates  a 
short  distance  beyond  Gloucester, 
and  the  line  from  thence  to  Milford 
belongs  to  the  South  Wales  Eailway 
Company.  By  arrangement  between 
the  two  Companies  the  lines  are 
worked,  and  the  fares  paid  by  the 
passengers     apportioned,     between 
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them.  The  plaiDtiff  was  convejed 
in  the  same  carriage  which  he  eotered 
at  Paddington  towards  Milford,  and 
afler  the  train  had  passed  on  to  the 
line  of  the  South  Wales  Bailwav 
Company  it  came  into  collision  witn 
a  locomotive  engine  left  on  that  line 
by  the  servants  of  the  South  Wales 
Bailway  Company.  There  was  no 
negligence  on  the  part  of  the  driver 
of  the  train. —  ffeld,m  the  Exchequer 
Chamber,  that  the  Great  Western 
Sailway  Company  were  responsible 
to  the  plaintiff,  since,  under  the 
circumstances,  there  was  an  implied 
contract  on  their  part  that  they 
would  use  reasonable  care  to  main* 
tain  the  whole  line  from  Paddington 
to  Milford  in  a  condition  fit  for 
traffic.  2^e  Great  Western  Bailway 
Company  v.  Blake,  987 

(2).  Estoppel  by  Wilfully  False 
Statement  of  Value  of  Horses  at 
Time  of  Contract  for  their  Car- 
riage, —  Unreasonable  and  Void 
Contract  within  the  17  Sf  18  Vict. 
0.81. 

In  an  action  against  a  railway 
Company,  the  first  count  of  the  de- 
claration alleged  that  the  plaintiff 
employed  the  defendants  to  provide 
trucks  for  the  carriage  of  the  plain- 
tiff's horses,  for  hire  to  be  paid  by 
the  plaintiff,  in  consideration  whereof 
the  defendants  promised  the  plaintiff 
that  the  trucks  should  be  reasonably 
fit  and  proper  for  the  carriage  of 
such  horses.  Breach :  that  the  de- 
fendants did  not  provide  fit  and 
E roper  trucks,  whereby  the  plaintiff's 
orses  were  injured.  Second  count  : 
that  the  defendants  having  received 
certain  horses  of  the  plaintiff  to  be 
carried  by  railway,  in  consequence 
of  the  defective  state  of  the  truck 
and  the  negligence  and  want  of  care 
of  the  defendants,  the  plaintiff's 
horses  were  injured.   Plea :  payment 


of  25/.  into  Court.  Beplication  : 
damages  ultra.  At  the  trial,  it 
appeared  that  when  the  plaintiff  de- 
livered the  horses  to  the  defendants, 
he  signed  at  their  request  a  declara- 
tion that  the  value  of  the  horses  did 
not  exceed  10/.  per  horse,  and  that, 
in  consideration  of  the  rate  charged 
for  their  conveyance,  he  thereby 
agreed  that  the  same  were  to  be 
carried  entirely  at  the  owner's  risk. 
In  the  course  of  the  journey  the 
horses  were  injured  in  conse- 
quence of  the  defective  state  of  the 
truck  in  which  they  were  carried. 
The  horses  were  worth  more  than 
10/.  each,  and  if  taken  at  their  real 
value  the  damage  sustained  by  the 
plaintiff  was  65/.  but  if  valued 
at  10/.  each  the  25/.  paid  into  Court 
covered- the  plaintifiTs  claim.  A  ver- 
dict having  been  entered  for  the 
plaintiff  for  40/. :  on  motion  to 
enter  the  verdict  for  the  defendants, 
the  Court  being  at  liberty  to  draw 
inferences  of  fact  i^Held,  that  the 
plaintiff  having  made  a  wilfully  false 
statement  as  to  the  value  of  the 
horses  for  the  purpose  of  inducing, 
and  having  thereby  induced,  the  de- 
fendants to  enter  into  the  contract, 
was  not  at  liberty  to  shew  their  real 
value,  in  order  to  obtain  compensa- 
tion above  the  amount  paid  into 
Court. 

Semble,  that  the  declaration  of  the 
value  of  the  horses  formed  no  part 
of  the  contract,  and  that  even  if  it 
were  it  did  not  render  the  contract 
a  conditional  contract. 

Also,  that  the  stipulation  that  the 
horses  should  be  carried  entirely  at 
the  owner's  risk  was  not  unreason- 
able and  void  within  the  meaning  of 
the  17  &  18  Vict.  c.  31.  M'Qince 
V.  The  London  and  North  Western 
Railway  Company,  477 

(3).  By  whom   Duty  payable  when 
one  Company  uses  Line  of  another 
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— Liability  to  Duty  where  Cheap 
Taseenger  Trains  do  not  comply 
with  all  the  Qmditions  ofthelSf^ 
Vict.  e.  83. 

Prior  to  the  year  1845,  the  Bir- 
xningham  and   Gloucester  Bailwaj 
Company  made  a  line  of  railway  be- 
tween those  placets,  passing  at  some 
little  distance  from  Droitwich  and 
Worcester.    In  the  year  1845,  the 
Oxford,  Worcester  and  Wolverhamp- 
ton Kailway  Company  made  a  line 
of  railway  from  a  place  on  the  Bir- 
mingham and  Gloucester  line,  called 
Abbott's  Wood,  through  Worcester 
and  Droitwich,  to  another  place  on 
the  Birmingham  and  Gloucester  line, 
called  Stoke  Prior.     This  line  was 
about  fourteen  miles  long,  and  was 
called  the  "Loop  Line."     By  the 
Act  incorporating  the  Oxford,  Wor- 
cester and  Wolverhampton  Bail  way 
Company  (8  &  9  Vict.  c.  clxxxiv., 
8.  133),  the  Birmingham  and  Glou- 
cester Railway  Company  were  em- 
powered to  use  the  "Loop  Line'* 
lor  the  purpose  of  the  traffic  passing 
between  Birmingham  and  Glouces- 
ter, and  other  places  on  their  line, 
with  their  own  engines  and  carriages, 
on  payment  of  an  annual  sum  in  lieu 
of  tolls,  but  subject  to  the  proviso 
that  they  should  not  cariy  on  any 
traffic  between  Abbott's  W  ood  and 
Stoke  Prior,  unless  it  should  have 
passed,  or  be  intended  to  pass  over 
some  part  of  the  Birmingham  and 
Gloucester  line,  between  Birming- 
ham and  Stoke  Prior,  or  Gloucester 
and  Abbott's  Wood.    The  Birming- 
ham and  Gloucester  Baiiway  Com- 
pany was   afterwards    consolidated 
with  the  Midland  Baiiway  Company. 
In  1855  the  Midland  Baiiway  Com- 
pany, who  were  the  owners  of  a 
direct  line  of  railway,  about  twelve 
miles  long,  running  from  Stoke  Pnor 
to    Abbott's    Wood,    discontinued 
using  the  same  for  passenger  traffic, 


and    exclusively  used    the    "Loop 
Line"    belonging    to    the   Oxford, 
Worcester  and  Wolverhampton  Bail- 
way  Company  for  the  conveyance  of 
passengers  between  the  stations  on 
their  own  line  and  those  on  the 
"Loop  Line."     The  arrangement, 
under  which  the  Midland  Baiiway 
Company  used  the  "Loop  Line," 
was,  that  in  respect  of  traffic  to  or 
from  the  Midland  Baiiway  system, 
to  or  from  stations  on  the  "Loop 
Line,"  the  Midland  Baiiway  Com- 
pany should  pay  the  Oxford,  Wor- 
cester and  Wolverhampton  Baiiway 
Company  50/.  per  cent,  of  the  gross 
receipts ;  and  in  respect  of  the  traf- 
fic passing  from  the  Midland  Baiiway 
system  through  the  "Loop  Line," 
the     Midland     Baiiway     Company 
should  pay  the  Oxford,  Worcester 
and  Wolverhampton  Baiiway  Com- 
pany 1200Z.  a  year  as  way  leave.  The 
clerks  and  servants  of  the  Oxford, 
Worcester  and  Wolverhampton  Bail- 
way  Company  collected  and  received 
the  money  at  the  stations  on  their 
line  (as  they  alleged)  as  agents  of 
the  Midland  Baiiway  Company.  By 
the  7  &  8  Vict.  c.  85,  s.  6,  "  All  pas- 
senger railway  Companies,  shall,  by 
means  of  one  train  at  the  least  to 
travel  along  their  railway  from  one 
end  to  the  other  of   each   trunk, 
branch  or  junction  line,  belonging  to 
or  leased  by  them,  so  long  as  they 
shall  continue  to  carry  other  passen- 
gers   over  such    trunk,   branch  or 
junction  line,  once  at  the  least  each 
way,  on  every  week  day,"  provide  for 
the  conveyance  of  third  class  pas- 
sengers to  and  from  the  terminal  and 
other  ordinary  passenger  stations  of 
the  railway,  under  the  conditions 
(amongst  others)  that  the  train  shall 
start  at  an  hour  approved  of  by  the 
Board  of  Trade ;  that  the  train  shall, 
if  required,  take  up  and  set  down 
passengers  at  every  passenger  station 
on  the  line,  and  that  the  fare  for  each 
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them.  The  plaintiff  was  conveyed 
in  the  same  carriage  which  he  entered 
at  Paddington  towards  Milford,  and 
afler  the  train  had  passed  on  to  the 
line  of  the  South  Wales  Bailway 
Company  it  came  into  collision  with 
a  locomotive  engine  left  on  that  line 
by  the  servants  of  the  South  Wales 
Bailway  Company.  There  was  no 
negligence  on  the  part  of  the  driver 
of  the  train. —  Held,in  the  Exchequer 
Chamber,  that  the  Great  Western 
Bailway  Company  were  responsible 
to  the  plaintiff,  since,  under  the 
circumstances,  there  was  an  implied 
contract  on  their  part  that  they 
would  use  reasonable  care  to  main* 
tain  the  whole  line  from  Paddington 
to  Milford  in  a  condition  fit  for 
traffic.  5%«  Great  Western  Bailway 
Company  v.  Blake,  987 

(2).  Estoppel  hy  Wilfully  False 
Statement  of  Value  of  Horses  at 
IHme  of  Contract  for  their  Car- 
riage, —  Unreasonable  and  Void 
Contract  within  the  17  if  18  Vict. 
<?.  31. 

In  an  action  against  a  railway 
Company,  the  first  count  of  the  de- 
claration alleged  that  the  plaintiff 
employed  the  defendants  to  provide 
trucks  for  the  carriage  of  the  plain- 
tiff's horses,  for  hire  to  be  paid  by 
the  plaintiff,  in  consideration  whereof 
the  defendants  promised  the  plaintiff 
that  the  trucks  should  be  reasonably 
fit  and  proper  for  the  carriage  of 
such  horses.  Breach :  that  the  de- 
fendants did  not  provide  fit  and 
E roper  trucks,  whereby  the  plaintifi^s 
orses  were  injured.  Second  count : 
that  the  defendants  having  received 
certain  horses  of  the  plaintiff  to  be 
carried  by  railway,  in  consequence 
of  the  defective  state  of  the  truck 
and  the  negligence  and  want  of  care 
of  the  defendants,  the  plaintiff's 
horses  were  injured.  Plea :  payment 


of  25/.  into  Court.  Beplication  : 
damages  ultra.  At  the  trial,  it 
appeared  that  when  the  plaintiff  de- 
livered the  horses  to  the  defendants, 
he  signed  at  their  request  a  declara- 
tion that  the  value  ot  the  horses  did 
not  exceed  10/.  per  horse,  and  that, 
in  consideration  of  the  rate  charged 
for  their  conveyance,  he  thereby 
agreed  that  the  same  were  to  be 
carried  entirely  at  the  owner's  risk. 
In  the  course  of  the  journey  the 
horses  were  injured  in  conse- 
quence of  the  defective  state  of  the 
truck  in  which  they  were  carried. 
The  horses  were  worth  more  than 
10/.  each,  and  if  taken  at  their  real 
value  the  damage  sustained  by  the 
plaintiff  was  65/.  but  if  valued 
at  10/.  each  the  25/.  paid  into  Court 
covered- the  plaintiffs  claim.  A  ver- 
dict having  been  entered  for  the 
plaintiff  for  40/. :  on  motion  to 
enter  the  verdict  for  the  defendants, 
the  Court  being  at  liberty  to  draw 
inferences  of  f&ct:^ Held,  that  the 
plaintiff  having  made  a  wilfully  false 
statement  as  to  the  value  of  the 
horses  for  the  purpose  of  inducing, 
and  having  thereby  induced,  the  de- 
fendants to  enter  into  the  contract, 
was  not  at  liberty  to  shew  their  real 
value,  in  order  to  obtain  compensa- 
tion above  the  amount  paid  into 
Court. 

Semble,  that  the  declaration  of  the 
value  of  the  horses  formed  no  part 
of  the  contract,  and  that  even  if  it 
were  it  did  not  render  the  contract 
a  conditional  contract. 

Also,  that  the  stipulation  that  the 
horses  should  be  carried  entirely  at 
the  owner's  risk  was  not  unreason- 
able and  void  within  the  meaning  of 
the  17  &  18  Vict.  c.  31.  M'Canee 
V.  The  London  and  North  Western 
Bailway  Company,  4tT! 

(3).  By  whom  Duty  payable  when 
one  Company  uses  Line  of  another 
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— Liability  to  Duty  where  Cheap 
Tassenyer  Trains  do  not  comply 
with  all  the  Oonditione  of  the7SfS 
Vict.  e.  83. 

Prior  to  the  year  1845,  the  Bir- 
mingham and   Gloucester  Railway 
Company  made  a  line  of  railway  be- 
tween those  places,  passing  at  some 
little  distance  irom  Droitwich  and 
Worcester.     In  the  year  1845,  the 
Oxford,  Worcester  and  Wolverhamp- 
ton Kaolway  Company  made  a  line 
of  railway  from  a  place  on  the  Bir- 
mingham and  Gloucester  line,  called 
Abbott's  Wood,  through  Worcester 
and  Droit wich,  to  another  place  on 
the  Birmingham  and  Gloucester  line, 
called  Stoke  Prior.     This  line  was 
about  fourteen  miles  long,  and  was 
called  the   "Loop  Line."     By  the 
Act  incorporating  the  Oxford,  Wor- 
cester and  Wolverhampton  Bailway 
Company  (8  &  9  Vict.  c.  clxxxiv., 
8.  133),  the  Birmingham  and  Glou- 
cester Railway  Company  were  em- 
powered to  use  the  "Loop  Line" 
for  the  purpose  of  the  traffic  passing 
between  Birmingham  and  Glouces- 
ter, and  other  places  on  their  line, 
with  their  own  engines  and  carriages, 
on  payment  of  an  annual  sum  in  lieu 
of  tolls,  but  subject  to  the  proviso 
that  they  should  not  carry  on  any 
traffic  between  Abbott's  Wood  and 
Stoke  Prior,  unless  it  should  have 
passed,  or  be  intended  to  pass  over 
some  part  of  the  Birmingham  and 
Gloucester  line,  between  Birming- 
ham and  Stoke  Prior,  or  Gloucester 
and  Abbott's  Wood.    The  Birming- 
ham and  Gloucester  Bailway  Com- 
pany was   afterwards    consolidated 
with  the  Midland  Railway  Company. 
In  1855  the  Midland  Railway  Com- 
pany,  who  were  the  owners  of  a 
direct  line  of  railway,  about  twelve 
miles  long,  running  from  Stoke  Prior 
to    Abbott's    Wood,     discontinued 
using  the  same  for  passenger  traffic, 


and    exclusively  used    the    "Loop 
Line"    belonging    to    the   Oxford, 
Worcester  and  Wolverhampton  Rail- 
way Company  for  the  conveyance  of 
passengers  between  the  stations  on 
their  own  line  and  those  on  the 
"Loop   Line."     The  arrangement, 
under  which  the  Midland  Railway 
Company  used  the  "Loop  Line," 
was,  that  in  respect  of  traffic  to  or 
from  the  Midland  Railway  system, 
to  or  from  stations  on  tne  "  Loop 
Line,"  the  Midland  Railway  Com- 
pany should  pay  the  Oxford,  Wor- 
cester and  Wolverhampton  Railway 
Company  50/.  per  cent,  of  the  gross 
receipts ;  and  in  respect  of  the  traf- 
fic passing  from  the  Midland  Railway 
system  through  the  "  Loop  Line, 
the     Midland     Railway     Company 
should  pay  the  Oxford,  Worcester 
and  Wolverhampton  Railway  Com- 
panv  1200^  a  year  as  way  leave.  The 
clerks  and  servants  of  the  Oxford, 
Worcester  and  Wolverhampton  Rail- 
way Company  collected  and  received 
the  money  at  the  stations  on  their 
line  (as  tney  alleged)  as  agents  of 
the  Midland  Railway  Company.  By 
the  7  A  8  Vict.  c.  85,  s.  6,  "  All  pas- 
senger railway  Companies,  shall,  by 
means  of  one  train  at  the  least  to 
travel  along  their  railway  from  one 
end  to  the  other  of   each   trunk, 
branch  or  junction  line,  belonging  to 
or  leased  by  them,  so  long  as  they 
shall  continue  to  carry  other  passen- 
gers   over  such    trunk,  branch  or 
junction  line,  once  at  the  least  each 
way,  on  every  week  day,"  provide  for 
the  conveyance  of  third  class  pas- 
sengers to  and  from  the  terminal  and 
other  ordinary  passenger  stations  of 
the  railway,  under  the  conditions 
(amongst  others)  that  the  train  shall 
start  at  an  hour  approved  of  by  the 
Board  of  Trade ;  that  the  train  shall, 
if  required,  take  up  and  set  down 
passengers  at  every  passenger  station 
on  the  line,  and  that  the  fare  for  each 
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dence  from  which  the  jury  might 
find  that  the  defendant  was  con- 
cerned or  participated  in  a  contract 
within  the  meaning  of  the  9th  sec- 
tion of  that  Act. 

SERVANT. 
See  Masteb  aitd  SsBTAJTr. 


STATUTE  OP  FEAUDS. 

Memorandum  of  Oontract  within  Mh 

Section, 

The  defendant  having  proposed  to 
take  a  lease  of  certain  premises  for 
the  term  of  seven  years,  a  draft  lease 
was  prepared,  to  which  the  defendant 
made  some  objections.  He  ultimately 
took  it  away  to  be  settled  by  his 
solicitors.  Defendant's  solicitors  re- 
turned the  drafb  to  the  plaintiffs' 
solicitors,  with  the  following  letter: — 
"  We  have  seen  our  client  and  have 
altered  the  draft  lease  in  accordance 
with  his  instructions.  We  trust 
there  will  be  no  impediment  to  pre- 
vent an  early  completion,  and  shall 
be  glad  to  receive  the  draft  as  soon 
as  you  can,  that  we  may  engross  the 
counterpart."  The  plaintiffs'  solici- 
tors replied,  returning  the  draft  and 
engrossment  of  lease  and  counter- 
part, stating  that,  according  to  the 
practice  where  there  is  no  stipulation 
on  the  subject,  the  lessor's  solicitor 
invariably  prepares  both  lease  and 
counterpart. — Held^  that  there  was 
no  evidence  of  any  contract  binding 
the  defendant  to  take  the  lease.  And 
no  memorandum  of  anycontract  suffi- 
cient for  that  purpose  within  the 
4th  section  of  the  Statue  of  Frauds. 
Forster  and  Wife  v.  JSowland,      lOB 


STAT  OF  PROCEEDINGS. 
See  Bhibsby. 


SUCCESSION  DUTY  ACT,  1853. 

(1).  Succession  created  by  Dispone 

tion  by  Tenant  for  Life  for  valuable 

consideration  of  Money  payable  on 

failure  of  Limitations  to  himself 

and  those  in  Jtemainder. 

Under  a  settlement  made  in  1812, 
W.  C.  became  tenant  for  life  of  cer- 
tain freehold  estates ;  with  remainder 
to  his  first  and  other  sons  in  tail 
male,  remainder  to  G.  for  life ;  re- 
minder to  her  first  and  other  sons  in 
tail  male;  remainder  to  J.  C.  for 
life,  remainder  to  his  son  F.  C.  in  tail 
male.  On  the  3rd  December,  1850, 
W.  C.  and  F.  C.  executed  a  dis- 
entailing deed  and  resettled  the 
estates.  By  another  deed  of  the 
same  date  F.  C,  for  valuable  con- 
sideration charged  the  "settled  es- 
tates" with  a  sum  of  20,000/.,  for 
the  use  of  W.  C,  payable  with 
interest  at  the  expiration  of  twelve 
calendar  months  from  the  day  on 
which  the  limitations  to  W.  C.  and 
G.  for  their  lives  and  their  sons  in 
tail  male,  or  the  last  of  such  limita- 
tions, should  fail.  On  the  3l8t 
December,  W.  C,  by  a  deed  of  settle- 
ment, assigned  the  20,000/.  to  trus- 
tees in  trust  as  to  14,000/.  for  hia 
adopted  son,  and  as  to  6000/.  for  his 
adopted  daughter.  W.  C.  died  in 
February,  1857,  without  legitimate 
issue;  and  G.  died  in  November, 
1857,  without  issue,  whereupon  ihe 
adopted  children  of  W.  C.  became 
beneficially  entitled  to  the  14,000/. 
and  6000/. 

Held,  that  the  disposition  of  the 
20,000/.  by  the  deed  of  settlement 
created  a  ''  succession  "  within  the 
meaning  of  the  2nd  section  of  the 
Succession  Duty  Act,  16  &  17  Vict, 
c.  51,  and  that  duty  was  payable  at 
the  rate  of  10/.  per  cent,  rer  Po/- 
lock,  C.  B.,  Martin,  B.,  and  Chan' 
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nell^  B.  Bramvoelly  B.,  dissentiente. 
The  Attorney  General  v.  Yelverton 
and  Taylor,  806 

(2).  Joint  Predecessors,  and  a  Suc- 
cession one  half  derived  from  a 
Father,  and  the  other  half  from  a 
brother. — Appointment  o/ Portions 
for  Daughters  and  younger  Sons. 

In  1774,  H.  B.,  the  owner  in  fee 
of  certain  real  estates,  devised  them 
to  his  son  H.  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male. 
In  1810,  H.,  being  tenant  for  life, 
and  W.  his  son  tenant  in  tail,  suf- 
fered a  recovery  to  such  uses  as  they 
should  jointly  appoint,  and  in  de- 
fault of  such  appointment,  to  the 
use  of  H.  for  life,  in  confirmation  of 
the  same  estate  for  life;  remainder 
to  such  uses  as  W.,  after  the  decease 
of  H.,  should  appoint ;  and  in  default 
of  such  appointment  to  the  purposes 
limited  by  the  will  of  H.  B.     In 
1821  H.  and  W.  by  indenture  of 
settlement  appointed  the  estates  to 
such  uses  as  they  should  jointly  ap- 
point, and  in  default  of  such  appoint- 
ment to   the   use  of  H.  for  life  ; 
remainder  to  W.  for  life ;  remainder 
to  his  first  and  other  sons  in  tail 
male ;  remainder  to  G-.,  the  second 
son  of  H.,  for  life ;  remainder  to  the 
first  and  other  sons  of  G.  in  tail 
male.     This  deed  contained  a  power 
for  W.  and  G.,  when  in  possession 
of  the  estates,  to  charge  them  with 
portions  for   their    daughters    and 
younger  children.    H.  and  W.  died 
without  having  exercised  either  of 
the  powers  created  by  this  deed.  In 
1855,   G.,  the    tenant  for  life    in 
possession  of  the  estates,  and  E.  his 
son,  the  tenant  in  tail  in  remain- 
der, executed  a  disentailing  deed,  and 
thereby  conveyed  the  estates  to  such 
uses  as  they  should  jointly  appoint ; 
and  in  de&ult  of  such  appointment 
to  the  uses  of  the  settlement  of  1821. 


On  the  following  day  G.  and  E.,  by 
indenture  of  settlement,  appointed 
the  estates  to  such  uses  as  they 
should  jointly  appoint ;  and  in  de- 
fault oi  such  appointment  to  the 
use  of  G.  for  life;  remainder  to 
trustees  during  the  life  of  E.,  with 
remainders  over.  This  deed  also 
contained  a  power  for  G.  to  charge 
the  estates  with  portions  for  his 
daughters  and  younger  sons,  which 
power  he  exercised. 

JBr<?W.— First,  that  H.  and  W. 
were  the  joint  "  predecessors "  of 
G.,  within  the  meaning  of  the  Suc- 
cession Duty  Act,  1853,  and  that 
G.  was  chargeable  with  duty  at  the 
rate  of  1^.  per  cent,  on  one  naif  the 
property  as  upon  a  "  succession " 
derived  from  his  father,  and  3^.  per 
cent,  on  the  other  half,  as  upon  a 
succession  derived  from  his  brother. 

Secondly,  that  E.  was  chargeable 
with  duty  at  the  same  rate. 

Thirdly,  that  duty  was  chargeable 
on  the  portions  of  tne  daughters  and 
younger  sons  of  G.  at  the  rate  of 
11,  per  cent.,  as  their  interest  was 
derived  from  their  father.  The  At- 
torney General  v.  Moyer,  {In  re 
Bankes),  238 

(3).  Succession  derived  friym  Donor 
of  Power. 

L.,  tenant  for  life  and  subject  to 
such  life  estate,  having  a  general 
power  of  appointment  by  deed  or 
will,  by  will  executed  after  the  Suc- 
cession Duty  Act  came  into  opera- 
tion, exercised  the  power  in  favour 
of  B.,  B.  was  a  stranger  in  blood  to 
L.,  but  was  the  niece  of  her  husband, 
the  donor  of  the  power,  who  had 
created  it  and  died  before  the  Act 
came  into  operation. — Held,  that  B. 
was  only  liable  to  a  duty  of  three  per 
cent.,  as  on  a  succession  derived 
from  the  donor  of  the  power.  In  re 
Barker,  109 
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(4).  Allowance  in  respect  of  Rent 
Charley  Annuity,  and  Mortgage 
Debts. 

In  1803  certain  estates  were  set- 
tled to  the  use  of  P.  for  life,  with 
remainder  to  his  first  son  in  tail 
male.  In  May,  1826,  P.  and  his  first 
son  sufiered  a  recovery  and  conYeyed 
the  estates  to  the  use  of  P.  for  life, 
with  remainder  to  the  use  that  the 
wife  of  P.,  in  case  she  should  survive 
him,  should  yearly  receive  during  her 
life  a  rent  of  1000/. ;  with  remainder 
to  such  uses  and  subject  to  such 
charges  as  P.  and  his  son  should  ap- 
point, and  in  default  of  appointment 
to  the  use  of  the  son  for  life,  with 
remainder  to  his  first  and  other  sons 
in  tail  male.  In  December,  1826,  P. 
and  his  son,  in  execution  of  the 
power,  appointed  the  estates  to  such 
uses  and  subject  to  such  charges  as 
they,  during  their  joint  lives,  should 
appoint ;  and  in  default  of  appoint- 
ment to  the  son  for  life,  with  re- 
mainders over.  Subsequently  P.  and 
his  son,  in  exercise  of  the  power, 
mortgaged  the  estates  for  money  lent 
to  them,  and  for  the  repayment  of 
which  they  jointly  and  severally 
covenanted.  They  also  mortgaged 
the  estate  for  a  debt  then  due  from 
P.,  and  for  the  repayment  of  which 
he  alone  covenanted.  They  also 
charged  the  estates  with  an  annuity 
of  5002.  for  the  grandson  of  P.  during 
his  life  and  the  life  of  P.  and  his  son, 
or  the  survivor. 

Held: — First,  that  on  the  death 
of  P.  his  son  was  entitled,  on  esti- 
mating the  value  of  his  succession, 
to  an  allowance  in  respect  of  the 
rent  charge  of  10002.  during  the  life 
of  the  wife  of  P.,  inasmuch  as  she 
was  chargeable  with  duty  in  respect 
of  it. 

Secondly,  that  the  annuity  of  5002. 
to  the  grandson  of  P.,  and  the  mort- 
gage debts,  were  incumbrances  on 


the  succession  created  by  the  son  and 
not  made  in  execution  of  a  prior 
special  power  of  appointment,  within 
the  34th. section  of  the  Sacoession 
Duty  Act,  1853,  and  consequently 
the  son  was  not  entitled  to  any  al- 
lowance in  respect  of  either  of  them : 
Per  Pollock,  C.  B.,  Martin,  B.,  and 
Wilde^B.  Dis8entiente^ramtoe2/,B. 
In  re  FegUm^  265 


SUEETY. 

Discharge  of  Surety  on  EquUiMa 
Cfrounds. 

By  articles  of  agreement,  H.  agreed 
with  W.  (the  plaintiff)  to  complete 
certain  fittings  for  a  warehouse  for 
3450/.,  to  be  paid  by  instalments 
during  the  progress  of  the  work. 
The  contract  contained  a  stipulation, 
"  That  W.  (the  plaintiff)  shall  and 
may  insure  the  fittings  from  risk  by 
fire  at  such  time  and  for  such  amount 
as  the  architects  may  consider  neces- 
sary, and  deduct  the  costs  of  such 
insurance  for  the  time  during  which 
the  works  are  unfinished  from  the 
amount  of  the  contract."   By  agree- 
ment, reciting  in  part  the  contract, 
the  defendant  agreed  with  the  plaintiff 
to  guarantee  the  due  performance  of 
the  works  by  H.     The  plaintiff  ad- 
vanced 18002.  to  H.  dunng  the  pro- 
gress of  the  works ;  after  which  the 
fittings  to  the  value  of  23002.,  while 
still  unfinished,  were  destroyed  by 
accidental  fire  in  the  workshop  of  H. 
The  plaintiff  had  not  insured  the 
fittings.     H.  became  insolvent  and 
never  repaid  the  18002.,  or  any  part 
of  it.     The  plaintiff  was  compelled 
to  pay  a  sum  neater  by  3402.  than 
the^oVimnal  contract  p^oe  to  com. 
plete   uie   work   contracted    for. — 
Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  plaintiff  was 
bound  to  insure  the  fittings,  and  that 


TEEM. 
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his  omission  to  do  so,  in  equity,  dis- 
charged the  defendant's  liability,  not 
merely  to  the  extent  of  the  benefit 
he  would  have  derived  from  the  in- 
surance if  effected,  but  in  toto. 
Watts  V.  ahutileworth^  353 


SUBVETOB. 

See  Estoppel. 
Highway, 
kotiob  of  aotiok. 


TENANT  BY  THE  CUBTEST. 
See  Meroeb. 

TEEM. 

Satisfied^  within  the  meaning  of  the 
8^9  Vict.  c.  1\2^ Declarations 
of  Deceased  Parent  as  to  Invalidity 
of  Former  Marriage, 

In  1738  a  term  of  500  years  was 
created  under  a  settlement  made  on 
the  marriage  of  the  father  of  B.  T., 
for  the  purpose  of  raising  portions 
for  younger  children,  and  afterwards 
to  attend  the  inheritance.  In  1783, 
the  father  of  B.  T.  being  dead,  by  a 
deed  to  which  the  younger  children 
were  parties,  the  term  was  assigned 
to  H.  as  a  security  partly  for  the 
money  necessary  to  pay  the  portions, 
and  which  by  the  deed  were  declared 
to  have  been  paid.  In  1784,  B.  T., 
the  owner  of  the  fee,  executed  a  set- 
tlement by  which  the  premises  wereT 
conveyed  in  trust  for  himself  for  life, 
remainder  to  T.  T.,  his  son,  for  life, 
with  power  of  appointment  to  his 
lawful  children  as  tenants  in  common 
in  fee,  and  in  default  of  such  issue 
to  E.  T.  for  life  with  the  like  power 
of  appointment.  This  settlement  was 
made  expressly  subject  to  the  term, 
which  was  assigned  to  0.  and  de- 


clared to  attend  the  inheritance.  In 
1841,  a  deed  was  executed  by  T.  T. 
and  his  three  reputed  children, 
whereby  it  was  declared  that  O. 
should  stand  possessed  of  the  term 
as  a  security  for  lOOZ.  lent  by  W.  to 
them,  and  subject  thereto  to  attend 
the  inheritance.  In  1843,  T.  T. 
executed  an  appointment,  subject  to 
the  mortgage,  under  which  appoint- 
ment his  three  reputed  children  (the 
defendants)  claimed.  In  1844,  by  a 
deed,  reciting  the  above  deeds,  the 
administrator  of  O.  conveyed  the 
term  to  M.  in  trust  for  J.  M.  (the 
husband  of  one  of  the  defendants), 
who  had  paid  off  "W.,  and  then  upon 
trust  for  the  defendants ;  and,  sub- 
ject to  those  trusts,  to  attend  the 
inheritance.  E.  T.  executed  a  power 
of  appointment  in  favour  of  her 
children,  under  which  the  plaintiffs 
claimed. 

The  plaintiffs  proved  that,  at  the 
time  T.  T.  married  the  mother  of  the 
defendants, he  was  married  to  another 
woman.  The  defendants  proposed 
to  prove,  by  the  reputed  son  of  T.  T., 
declarations  of  his  father  shewing 
that  the  first  marriage  was  invalid ; 
but  this  evidence  was  rejected. 

Held: — First,  that  this  was  a 
satisfied  term  within  the  meaning  of 
the  8  &  9  Vict.  c.  112,  and  could  not 
be  set  up  against  the  owners  of  the 
inheritance. 

Secondly,  that  evidence  of  the  d&-> 
clarations  of  T.  T.  was  properly  re- 
jected.    Flant  V.  Taylor,  211 

TBUSTEB. 

See  AMENDiiEirr,  (1). 
Bill  of  Sale. 
Estoppel. 
Dock. 

TUBNHkE  BOADS. 
See  Estoppel. 
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UXDEEWEITEB. 

iSei  iKBUBiJICE. 

VOIE  DIEE. 
See   WiTiTEBS. 

VOLUNTEEE   EIFLE   COBPS. 

Liability  of  Commandant  for   Uhi- 
forms  supplied  to  the  Corps. 

The  plaintiff,  a  tailor,  sued  the 
defendant,  the  commaiidant,  and  a 
member  of  the  committee,  of  a 
volunteer  rifle  corps  for  uniformB 
supplied  to  the  corps.  The  eyidenoe 
was  conflicting.  According  to  the 
plaintifi^s  statement  he  attended  a 
meeting  of  the  committee  when  the 
defendimt  used  expressions  which 
implied  that  he  undertook  to  pay 
for  the  uniforms.  This  was  denied 
by  the  defendant,  who  gave  in  evi- 
dence the  plaintifl^s  da^-book  and 
ledger  in  which  the  uniforms  were 
debited  to  the  corps.  The  defendant 
admitted  his  liability  to  pay  for  his 
own  uniform  and  those  of  the  band, 
which  he  had  ordered.  Tlie  Judge 
told  the  jury :  First,  that  if  the  con- 
tract was  with  the  defendant  alone 
for  the  whole  corps  he  was  liable. 
Secondly,  if  with  the  defendant 
jointly  with  the  committee  (there 
being  no  plea  in  abatement)  he  was 
liable.  Thirdly :  so,  if  with  the  de- 
fendant jointly  with  the  whole  corps. 
Fourthly :  but  if  by  the  defend^t 
for  his  own  uniform  and  those  which 
he  specially  agreed  to  pay  for,  he 
was  not  liable. — Held^  that  the  case 
was  properly  left  to  the  jury,  and 
that  there  was  no  foundation  for  a 
new  trial  on  the  ground  of  mis- 
direction.    Cross  y.  Williams,    675 


WAEEANTT. 

(1).    On  Sale  of  Meat  im  PuMie 

Market. 

A  salesman  who  sells,  in  a  public 
market,  meat  which  is  afterwards 
found  to  be  unfit  for  human  food, 
but  which  he  had  no  means  of  know- 
ing, or  reason  to  suspect,  was  other 
than  good  and  wholesome  meat,  ia 
not  liable  to  an  action  upon  an  im- 
plied warranty,  or  for  money  had  and 
receiyed;  nor  is  he  liable,  though 
the  market  is  within  the  city  of 
London,  to  an  action  upon  the  sta^ 
tute  14  &  15  Vict.  c.  xci.,  s.  52. 
Emmerton  y.  Matthews,  586 

(2).  On  Sale  of  Provisions  for  Sea 

Voyage. 

The  plaintifls  haying  entered  into 
an  agreement  with  the  East  India 
Company  for  the  conyeyance  of 
troops  to  Bombay,  the  defendant 
undertook  to  supply  the  plaintiffs 
with  troop  stores,  ''guaranteed  to 
pass  suryey  of  the  East  India  Com- 
pany's officers  " : — Held^  in  the  Ex- 
chequer  Chamber,  that  this  express 
warranty  did  not  exclude  the  war- 
ranty implied  by  law  that  the  stores 
should  be  reasonably  fit  for  the  piuv 
pose  for  which  they  were  intended. 
Bigge  and  Others  y.  Parkinson,  955 

WATEBCOTJESE. 

Pollution  of,  by  Be/use  of  Dye-works. 

The  defendants,  calico  printers, 
had  for  many  years  been  in  the 
habit  of  using  the  water  of  a  certain 
brook  for  the  purposes  of  their 
works.  Arsenite  of  soda  has  latterly 
been  used  in  large  quantities  in  the 
process  of  dyeing  calico,  and  arsenic 
from  the  defendants'  works  was 
traced  in  the  mud  of  the  resenroir 
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of  the  plaintiffsy  (the  Stockport 
Waterworks  Company),  which  was 
eleven  miles  below  the  defendants' 
works,  and  also  in  the  water  supplied 
by  them  to  the  town.  The  plaintiffs 
gave  evidence  that  the  defendants 
might  have  prevented  the  arsenic 
from  escaping  if  they  had  constructed 
a  large  settling  reservoir  below  their 
works.  The  witnesses  were  cross- 
examined  to  shew  that  this  would 
have  been  very  expensive,  but  the 
defendants  gave  no  evidence  as  to 
the  mode  in  which  they  carried  on 
their  works.  In  answer  to  a  question 
put  by  the  Judge,  the  jury  found 
that  the  defendants'  trade  was  a 
lawful  trade,  carried  on  for  purposes 
necessary  or  useful  to  tne  com- 
munity in  a  reasonable  and  proper 
manner  and  in  a  reasonable  and 
proper  place. — Held:  First,  that 
there  was  no  evidence  that  the  de- 
fendants' trade  was  carried  on  in  a 
reasonable  and  proper  manner  and 
in  a  proper  place ;  and  semble,  that, 
if  sucD  evidence  had  been  given,  it 
would  have  been  no  answer  to  an 
action  by  the  plaintiffs.  The  Stock- 
port  WatertDorks  Company  v.  Potter, 

160 

WILL. 

(1).  Oiji  over  in  Event  of  Death 
of  Demsee  hefore  lawful  Age,  or 
having  no  lav^ul  Issue. 

A  testator  devised  as  follows : — 
'^  As  to  my  real  estate,  if  m v  daughter 
dies  before  she  arrives  at  lawful  age, 
or  have  no  lawful  issue,  then  I  leave 
my  real  property  to  my  brother  J. 
and  D.  H.,  equal  between  them. 
But  in  case  my  daughter  shall  have 
lawful  issue,  then  I  leave  the  whole 
of  my  property,  real  and  personal, 
to  her  ana  her  heirs,  assigns  and 
executors  for  ever."  The  daughter 
attained  the  ag^e  of  twenty-one  and 
died  without  issue. — Held^  in  the 
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Exchequer  Chamber  (a£Sniiing  the 
judgment  of  the  Court  of  Exche- 
quer), that  the  testator's  daughter 
on  attaining  the  age  of  twenty-one 
took  an  estate  in  fee :  Per  WiU 
Hams,  J.,  Oromptony  J.,  Willes,  J., 
and  Blackburn,  J.  Dissentientibus 
Wightman,  J.,  and  Byles^  J.  Johnson 
V.  Simcock,  344 

(2).  "  Son''  word  of  Limitation. 

A  testator  devised  as  follows: — 
"  I  give  and  devise  unto  my  wife  all 
that  my  messuage  or  dwelling-house, 
where  I  now  live,  during  the  term  of 
her  natural  life;  and  immediately 
after  the  death  of  my  said  wife,  1 
give  and  devise  unto  my  grandson, 
T.  C,  son  of  the  late  E.  C,  all  that 
my  estate  where  I  now  live,  and  all 
that  other  estate  thereto  belonging, 
called  the  W.  Estate,  for  his  own  use 
during  his  natural  life,  with  remainder 
to  the  eldest  son  of  the  body  of  the 
said  E.  C,  lawfully  begotten,  seve- 
rally and  successively  in  tail  male  of 
the  name  of  C.  And  for  want  of 
such  lawful  issue  of  that  name  either 
by  my  said  grandson,  T.  C,  or  my 
son,  J.  C,  then  I  give  and  devise 
the  said  estate  where  I  now  live  and 
the  W.  Estate  amongst  my  daughters 
and  their  children,  share  and  share 
alike,  to  hold  unto  them,  his,  her  or 
their  heirs  for  ever,  as  tenants  in 
common."  T.  C.  suffered  a  recovery 
and  died  without  issue.  In  eject- 
ment the  plaintiff  claimed  as  grand- 
son of  a  daughter  of  the  testator,  the 
defendant  claiming  under  a  convey- 
ance in  fee  by  T.  C.  subsequent  to 
the  recovery.  In  the  year  1823,  the 
Court  of  Exchequer  held  that  T.  C, 
the  grandson,  could  make  a  good 
title  in  fee  to  a  purchaser.  About 
the  same  period  the  Court  of  Eling's 
Bench,  on  a  case  from  Chancery,  cer- 
tified that  T.  C.  was  tenant  in  tail, 
and  that  certificate  was  confirmed 
by  the  Lord  Chancellor. — Held,  in 
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WITNESS. 


the  Exchequer  Chamber,  that,  under 
these  circumBtances,  the  constmctioD 
put  upon  the  will,  however  doubtful, 
could  only  be  oyeiruled  by- the  House 
of  Lords.    Barrow  t.  Total,        962 

WITNESS. 

SxaminaUom  on  Voir  dire,  crndBejeC" 
tion  of  Aiheitt  at  Witneu, 

A  plaintiff  in  a  cause  was  about 
to  be  sworn  as  a  witness,  when  she 
was  objected  to  as  incompetent,  on 
the  mund  of  want  of  religious 
belief    The  Judge  then  swore  her 


on  the  voir  dire^  and,  in  answer  to 
questions  by  defendant's  counsel, 
she  said  that  she  did  not  beliere  in 
a  God,  and  that  she  did  not  beliere 
in  the  obligation  of  an  oath  any 
more  than  in  that  of  her  word ;  nor 
did  she  beliere  in  a  future  state  of 
rewards  and  punishments,  but  that 
she  was  morally  bound,  by  the  solann 
declaration  she  had  taken,  to  speak 
the  truth. — Held,  that  the  witnesa 
was  properly  examined  on  the  voir 
dire  and  rejected  as  incompetent. 
Maden  t.  OcUanack,  190 


THE   EITD. 
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